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PREFACE  TO  THE  SECOND  EDITION. 


In  the  second  edition  of  this  work  nearly  three  hundred 
additional  cases  have  been  considered  and  cited,  and  in 
consequence  much  of  the  text  has  been  rewritten.  This 
is  especially  the  case  with  the  pages  which  treat  of  the  im- 
portant subjects  of  nationality,  legitimacy,  jurisdiction 
over  and  alienation  of  movables,  and  capacity  to  contract. 
In  one  or  two  instances  (of  which  the  most  prominent  is 
the  discussion  at  the  end  of  Chap.  vi.  on  legitimacy  for  the 
purposes  of  succession  to  chattels  real)  the  author  has 
made  use  of  a  note  beyond  the  usual  length,  in  order  to 
avoid  breaking  in  upon  the  continuity  of  the  text. 

The  relevant  cases  and  practice  under  the  Judicature 
Acts,  so  far  as  practicable,  have  been  incorporated ;  and 
the  original  design  of  making  the  book  of  use  to  the 
practising  English  lawyer,  has  been  steadily  kept  in  view. 
It  is  hoped  that  the  index,  which  has  been  revised  and 
added  to,  will  promote  this  object. 

The  author  desires  to  take  this  opportunity  of  thank- 
ing those  correspondents  who  have  supplied  valuable 
suggestions  and  information,  and  begs  them  to  accept 
this  acknowledgment. 

J.  Aldekson  Poote. 

2,  De.  Johnson's  Buildings,  Temple, 
September,  1890. 


PEEFACE  TO  THE  FIRST  EDITION. 


The  fact  that  twenty  years  have  elapsed  since  the  publi- 
cation of  Mr.  Westlake's  work  on  Private  International 
Law,  and  that  no  other  English  writer  has  since  treated 
exclusively  of  the  subject,  may  perhaps  justify  this  attempt 
to  supplement  the  deficiencies  which  lapse  of  time  has 
created  in  that  treatise.  It  is  true  that  a  portion  of  Sir 
E.  PhillimOjTe's  voluminous  Commentaries  on  Interna- 
tional Law  is  devoted  to  this  branch  of  jurisprudence, 
and  that  the  successive  editors  of  Story's  "  Conflict  of 
Laws  "  have  incorporated  into  the  text  references  to  the 
more  prominent  of  the  modern  English  decisions;  but 
neither  of  these  works  appears  entirely  adequate  to  the 
requirements  of  the  practical  English  lawyer ;  and  the 
author  believes  that  a  less  ambitious  summary  of  the 
English  law  on  the  subject  may  supply  a  sensible  want. 

The  present  work  does  not  purport  to  be  a  treatise  on 
Private  International  Law  in  the  ordinary  sense  of  the 
phrase.  Private  International  Law  is  to  be  collected  from 
the  judicial  decisions  of  many  nations,  and  from  the 
writings  of  many  jurists.  It  would  be  a  superfluous,  if 
not  a  presumptuous  task,  to  undertake  the  reproduction 
and  analysis  of  the  materials  which  Story  and  Westlake, 
as  well  as  others,  have  already  handled.  So  far  as  those 
writers  have  expounded  the  theory  and  science  of  this 
branch  of  jurisprudence,  their  works  must  remain  the 
classics  of  the  subject,  with  which  no  subsequent  writer 


"VIU  raCjUAVS, 


is  likely  to  compete  successfully.  The  author  has  ac- 
cordingly abstained  from  re-arranging  those  citations 
from  the  jurists  which  formed  the  foundation  of  the 
science,  but  which  have  since  become  trite  under  the 
hands  of  its  professors.  The  English  decisions,  on  the 
other  hand,  which  have  been  built  upon  that  foundation 
still  remain  a  more  or  less  chaotic  mass.  Since  the  pub- 
lication of  Westlake's  treatise  the  importance  of  the  sub- 
ject to  the  English  lawyer  has  been  extraordinarily  de- 
veloped, and  it  is  not  too  much  to  say  that  on  almost 
every  branch  of  it  the  law  has  undergone  alteration.  The 
index  of  cases  prefixed  to  the  present  treatise,  as  compared 
with  that  of  the  earlier  work,  will  give  some  idea  of  the 
need  which  exists  for  a  reconsideration  of  the  subject. 

The  object  of  the  author,  then,  has  been  to  attempt  to 
reduce  into  order  the  mass  of  materials  which  has  accu- 
mulated; and  to  construct  the  framework  of  private  inter- 
national law,  not  from  the  dicta  of  jurists,  but  from  the 
judicial  decisions  in  English  Courts  which  have  super- 
seded them.  Not  only  every  branch,  but  almost  every 
ramification  of  the  subject,  has  now  come,  directly  or  in- 
directly, under  the  consideration  of  English  tribunals ; 
and  it  is  obvious  that  in  their  declarations  of  opinion  the 
English  lawyer,  at  least,  will  find  his  most  trustworthy 
guide.  Where  their  voices  are  still  uncertain,  the  less 
authoritative  judgments  of  the  text- writers  have  generally 
been  cited  to  supplement  them. 

The  summaries  which  have  been  subjoined  to  the  dif- 
ferent headings  are  not  in  any  way  intended,  it  is  almost 
unnecessary  to  say,  as  an  attempt  at  codification.  No 
branch  of  jurisprudence  is  perhaps  less  adapted  to  such 
treatment.  They  are  meant  merely  to  guide  the  student, 
to  assist  reference,  and  to  present  the  conclusions  at  which 
the  author  has  arrived  in  as  clear  and  definite  a  form  as 
possible.  Without  some  such  assistance,  it  would  often  be 
difficult  to  ascertain  the  whole  efiect,  or  what  presents 
itself  to  the  author's  judgment  as  such,  of  the  cases  col- 
lected and  considered  under  each  heading.      To  express 
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satisfactcrily  the  amount  of  certainty  wHch  in  each  parti- 
cular case  is  justifiable,  while  avoiding  any  assumption  of 
dogmatism  or  formal  codification,  unsupported  by  autho- 
rity, has  throughout  been  the  chief  consideration.  In 
order  to  present  a  general  synopsis  of -the  whole  subject, 
the  summaries  have  been  reprinted  at  the  end  of  the  book 
in  a  continuous  form. 

J.  Aldekson  Foote. 

2,  De.  Johnson's  Buildings,  Temple, 
October,  1878. 
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Every  independent  State  assumes  by  its  laws  to  regulate 
the  status,  the  acts,  and  the  property,  of  those  who  are 
subject  to  it.     So  long  as  the  persons  whom  these  laws 
claim  to  affect,  the  actions  of  which  they  assume  control, 
and  the  property  on  which  they  purport  to  act,  are  re- 
moved entirely  from  the  operation  and  influence  of  the 
laws  of  all  other  independent  States,  which  claim  the 
same  privilege  of  supreme  legislation,  the  only  difficulties 
which  can  occur  are  those  which  belong  to  the  interpreta- 
tion of  a  law,  about  the  application  of  which  there  is  no 
dispute.     Directly,  however,  that  either  the  persons,  the 
property,  or  the  actions,  come  within  the  range  of  the 
law  of  any  such  foreign  State,  the  question  is  complicated 
by  the  introduction  of  a  new  element,  and  it  is  often  diffi- 
cult to  determine  how  far  each  of  the  contending  laws  is 
entitled  to  the  authority  which  it  claims.     In  order  to 
attain  theoretical  and  perfect  simplicity,  each  group  of 
circumstances,  as  well  as  the  jural  relation  between  cer- 
tain persons  which  results  from  it,  should  be  under  the 
domain  of  one  law.     If  the  sooibty  of  each  legislating 
State  was  entirely  isolated,  so  that  the  individuals  com- 
posing it  were  cut  off  from  intercourse  with  all  but  their 
fellow  subjects,  the  law  of  each  State  would  have  full 
operation  within  its  own  dominions,  and  could  claim  to 
extend  itself  no  further.     Once,  during  the  history  of  the 
world,  this  uniformity  was  practically  attained,  under  the 
supremacy  of  Eome,  as  the  result  of  the  unique  position 
which  the  empire  occupied  amongst  a  number  of  semi- 
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civilized  or  barbarous  communities,  none  of  whom  pos- 
sessed a  system  of  law  which  the  imperial  jurisprudence 
could  stoop  to  recognise.  The  law  of  the  Quirites,  or  jus 
civile  proper,  was  indeed  amplified  and  enriched  by  the 
jural  customs  of  the  Italian  tribes,  and  the  obligations 
which  were  based  on  the  jus  gentium  in  this  sense  of  the 
term,  being  regarded  as  the  natural  results  of  civUisation 
among  any  body  of  men,  formed  eventually  no  inconsider- 
able part  of  the  whole  body  of  Roman  law.  Such  rights 
and  obligations,  however,  when  adopted  by  the  civil  law 
(^jure  civili  comprobatm)  ceased  to  be,  in  any  sense  of  the 
word,  foreign  to  it ;  and  this  portion  of  Roman  juris- 
prudence bore  to  the  original  stock  a  relation  more  antilo- 
gous to  that  which  at  present  exists  between  the  common 
law  and  the  statute  law  of  England  than  to  any  other 
known  to  modern  jurists.  The  jus  honorarium,  again,  or 
the  equitable  law  administered  by  the  praetors,  though 
specially  applied  to  foreigners  and  those  who  were  not 
possessed  of  the  Roman  franchise,  and  though  dispensed 
with  a  certain  regard  to  the  nationality  of  the  parties,  was 
essentially  Roman  in  its  nature;  and  the  right  of  any 
foreign  law  or  custom  to  compete  with  the  law  as  inter- 
preted and  enforced  by  the  Roman  magistrate  seems  never 
to  have  been  asserted.  There  is  not  in  fact,  with  the 
exception  of  an  isolated- passage  in  Gaius,(a)  which  by  no 
means  demands  such  an  interpretation,  a  single  dictum  of 
the  Roman  jurists  which  points  to  the  existence  of  any- 
thing like  private  international  law,  in  the  modern  sense 
of  the  term.  Yet  in  other  respects  Roman  jurispru- 
dence reached  a  later  stage  of  development,  and  ulti- 
mately of  decay,  than  that  to  which  any  modern  system 
has  yet  attained.  The  omission,  if  Rome  had  been  a 
sovereign  State  surrounded  by  its  equals  in  progress  and 
civilisation,  would  have  been  inexplicable.  The  actual 
relation  of  the  imperial  mistress  of  the  world  to  those  who 

(a)  "  SpoDsoris  et  fidepromissoris  heres  non  tenetur ;  nisi  de  peregrino 
fidepromissore  quEeremus,  et  alio  jure  civitas  ejus  utatur." — Gai.  iii.  120, 
ct.  iii.  96. 
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were  by  turns  her  enemies  and  her  dependents  offers  an 
intelligible  explanation. 

Huber,  after  speaking  of  the  conflict  of  laws  between 
.independent  and  sovereign  States,  proceeds  as  follows : 
"  It  is  not  a  matter  for  surprise  that  there  should  be  no  trace 
of  this  subject  in  Eoman  jurisprudence.  ;The  Empire  of 
the  Roman  people,  extending  over  all  parts  of  the  habit- 
able globe,  and  everywhere  acknowledging  one  uniform 
jural  system,  could  never  have  been  exposed  to  that  con- 
flict of  various  and  independent  laws  which  manifested 
itself  as  soon  as  the  Empire  was  broken  up  into  a  number 
of  distinct  bodies.  Nevertheless,  the  fundamental  rules  of 
this  science  must  be  sought  for  in  the  principles  of  Eoman 
law,  and  rather  in  the  Law  of  Nations  than  in  the  Roman 
civil  law  proper.  It  is  clear  that  the  question  of  what 
system  of  jurisprudence  the  inhabitants  of  independent 
States  are  to  adopt  in  their  mutual  intercourse,  belongs  to 
the  science  of  the  Law  of  Nations,  "(a) 

The  existence  of  a  similar  gap  in  the  jurisprudence 
of  the  dominant  cities  of  Greece  must  be  referred  to  a 
different  cause.  Between  the  Hellenes  proper  and  the 
Barbarians,  indeed — and  it  must  be  remembered  that  the 
Greek  regarded  as  Barbarians  all  who  were  not  Hellenes — 
there  could  of  course  be  no  possible  international  relations, 
public  or  private,  except  those  of  peace  and  war.  It  might, 
however,  have  been  expected  that  between  such  cities  as 
Athens  and  Sparta,  Thebes  and  Corinth,  whose  intercourse 
with  each  other  must  have  been  close  and  frequent,  the 
necessity  of  something  like  a  "  comity "  in  international 
private  law  would  have  been  felt.  Any  such  comity  was^ 
however,  foreign  to  the  spirit  and  traditions  in  which  the 
Grecian  citizen  was  brought  up.  The  absolute  indepen- 
dence and  isolation  of  the  Grecian  city  or  State  was  the 
most  sacred  of  his  political  ideas ;  and  the  large  admixture 
in  Grecian  law  of  a  religious  element,  peculiar  to  each  city, 
rendered  any  relaxation  of  this  jealous  spirit  of  exclusion 
the  more  difficult.  It  may  be  that  even  these  causes  would 
(a)  Huter,  Prrelect.  Jur.  Civ.  vol.  ii.  lib.  I.  tit.  3,  p.  25. 
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not  have  proved  efScacious  enough  to  restrain  the  natural 
development  of  international  jurisprudence,  had  that 
development  ever  proceeded  as  far  amongst  the  Grecian 
cities  as  it  did  in  the  Italian  peninsula  during  the  700 
years  which  followed  their  downfall.  The  soil  of  Greece, 
however,  though  the  mother  of  philosophy  and  the  arts, 
was  far  less  adapted  to  the  nurture  of  jurisprudence  than 
that  of  Rome ;  and  though  the  eloquence  of  Demosthenes 
and  .Machines  may  dim  the  fame  of  Roman  pleaders  and 
modem  advocates  alike,  even  the  age  of  such  giants  of 
oratory  as  these  remained  still,  comparatively  speating, 
the  infancy  of  the  science  of  law. 

It  is  pointed  out  by  Huber,  in  the  passage  to  which 
reference  has  been  already  made,  that  the  overthrow  of  the 
Roman  Empire,  and  the  birth  of  a  number  of  European 
independent  States,  with  different  local  customs  and 
nascent  laws  of  their  own,  was  the  first  cause  of  that  con- 
■fiictus  legiim,  from  which  the  present  system  of  private 
international  law  has  sprung.  This  conflict  was  most  fre- 
quently manifested  in  the  competition  of  personal  and 
territorial  laws;  i.e.,  the  conflict  of  the  law  to  which  the 
individual  owed  obedience  by  reason  of  his  nationality, 
with  that  which  claimed  to  command  him  in  virtue  of  his 
presence  within  his  territorial  limits.  "The  moderns 
always  assume,"  says  Savigny  (History  of  Rom.  Law,  vol.  i. 
ch.  3),  "  that  the  law  to  which  the  individual  owes  obe- 
dience is  that  of  the  country  where  he  lives ;  and  that  the 
property  and  contracts  of  every  resident  are  regulated  by 
the  law  of  his  domicil.  In  this  theory,  the  distinction 
between  native  and  foreigner  is  overlooked,  and  national 
descent  is  entirely  disregarded.  Not  so,  however,  in  the 
Middle  Ages,  when  in  the  same  country,  and  often  indeed 
in  the  same  city,  the  Lombard  lived  under  the  Lombardic, 
and  the  Roman  under  the  Roman  law.  The  same  distinc- 
tion of  laws  was  also  applicable  to  the  different  races  of 
Germans,  Prank,  Burgundian  and  Goth,  resident  in  the 
same  place,  each  under  his  [own  law."  It  may  probably 
be  assumed,  however,  that  the  personal  laws  of  isolated 
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foreigners  were  not  at  any  period  of  the  Middle  Ages 
recsognised  from  disinterested  motives;  and  that  what  is 
called  the  comity  of  nations  in  this  respect  arose  only 
when  the  intercourse  between  independent  States  was  so 
frequent  and  so  widely  spread  that  it  was  necessary  for 
each  to  adopt  some  such  system  in  order  to  secure  its  re- 
ciprocal advantages.  It  is  further  pointed  out  by  Savigny, 
that  the  presence  of  a  large  foreign  element  in  any  State 
sufficiently  large  to  make  its  voice  heard  and  its  interests 
respected  was  another  cause  of  its  development.  But  it 
cannot  be  said  that  anything  like  a  system,  by  which  the 
proper  limits  of  the  authority  of  each  municipal  law  were 
defined,  which  is  the  true  scope  and  object  of  what  is 
known  as  private  international  law,  arose  until  the  exi- 
gencies of  modern  commerce  and  modern  civilisation  de- 
manded it.  (a)  Geographical  divisions,  whether  natural  or 
political,  have  ceased  in  the  present  day  to  offer  any  real 
obstacle  to  the  intercourse  of  nations ;  and  how  much  the 
modern  facilities  for  such  communication  have  contributed 
to  the  development  of  the  subject,  will  be  better  under- 
stood when  a  brief  classification  of  its  subject-matter  has 
been  given. 

All  municipal  law — that  is,  all  law  enacted  for  its  subjects 
by  the  legislative  authority  of  an  independent  State — is 
particular  in  its  application.  In  other  words,  such  law  is 
intended  to  apply  to  part  only  of  mankind,  and  to  them, 
in  the  majority  of  cases,  only  upon  part  of  the  earth's 
surface.  Within  its  own  territorial  limits,  and  with  regard 
to  its  own  subjects,  the  law  of  an  independent  State  is  of 
course  supreme;  but  its  authority  is  more  questionable 
with  respect  to  the  pubjects  of  other  States  within  those 
limits,  or  to  its  own  subjects  when  beyond  them.  The 
personal  law  to  which  each  individual  was  originally  subject 
was  undoubtedly  the  law  of  the  State  to  which  he  belonged 

(a)  It  is  unnecessary,  for  the  purposes  of  this  work,  to  refer  to  the  earlier 
writers  by  whom  the  principles  of  this  branch  of  jurisprudence  were  first 
treated.  They  will  be  found  collected  in  a  convenient  form,  with  the  dates 
and  titles  of  their  works,  at  the  commencement  of  Story's  "  Conflict  of 
Laws." 
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by  nationality ;  but  in  modern  civilisation  the  element  of 
residence  has  been  largely  substituted  for  that  of  nationality, 
and  the  personal  law  of  the  individual  is  now  commonly 
regarded  as  the  lex  domicilii,  or  law  of  the  country  in 
which  he  has  fixed  his  home,  rather  than  the  lea:  patrice, 
or  law  of  the  State  to  which  he  owes  the  allegiance  Of  a 
subject.  The  distinction  between  nationality  and  domicil, 
in  order  to  determine  the  nature  and  operation  of  the 
personal  law,  must  therefore  be  considered  ;  as  well  as  the 
other  attributes  which  give  to  persons  their  legal  existence. 
In  connection  with  this  part  of  the  subject,  it  will  be 
useful  to  consider  some  special  classes  of  persons,  such  as 
foreign  corporations,  States,  Sovereigns,  and  bodies  politic, 
upon  which  the  effect  of  personal  as  well  as  territorial  law 
must  necessarily  be  peculiar.  Having  thus  ascertained 
what  persons  are  recognised  by  municipal  law,  and  how 
far  different  municipal  laws  may  come  into  conflict  respect- 
ing them,  it  will  be  necessary  to  treat  of  their  property 
and  their  actions,  showing  the  chief  occasions  upon  which 
a  similar  conflict  of  law  may  arise.  Lastly,  there  will 
remain  for  consideration  the  subject  of  procedure,  in  con- 
nection with  those  matters  which  the  law  of  every  tribunal, 
in  its  own  right  as  the  lex  fori,  may  claim  to  decide  for 
itself.  Subordinate  to  this  branch  of  inquiry  will  be  the 
discussion  of  the  recognition  and  enforcement  of  the 
decrees  of  one  tribunal  in  those  of  another  country — in 
other  words,  the  question  of  the  validity  of  foreign  judg- 
ments. The  following  synopsis  of  the  subject  may  there- 
fore be  presented. 

Part  I. — Persons.  (Oh.  I.— V.) 

(a)  Natural  Persons. 

All  laws  being  commands  directed  to  persons,  and  affect- 
ing them  in  different  ways,  directly  or  indirectly,  positively 
or  negatively,  the  relation  of  the  person  to  law  must  be 
clearly  defined.  This  relation  depends  upon  three  elements 
(i)  nationality,  (2)  domicil,  (3)  capacity.     Taken  together 
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the  three  constitute  the  status  of  the  person,  i.e. ;  the 
relation  or  standing  of  the  person  with  respect  to  the  law 
of  the  society  in  which  he  lives,  and  to  the  other 
members  of  that  society, 

(i)  Nationality. — Nationality  is  the  relation  of  the 
person  to  the  sovereign  state  to  which  he  owes  allegiance, 
and  exists  either  by  birth  or  acquisition.  It  has  already 
been  pointed  out  that  domioil  has  for  many  purposes  in 
modern  days  taken  the  place  that  nationality  formerly 
occupied,  but  the  latter  has  still  an  importance  of  its  own. 

(2)  Domicil. — Domicil  constitutes  that  relation  of  the 
person  to  a  particular  state  which  arises  from  residence 
within  its  limits  as  a  member  of  its  community,  and 
determines  the  personal  law  which  controls  him  and  his 
movable  property. 

(3)  Gapacity. — Capacity  is  the  actual  and  legal  power 
of  acting  as  a  free  sane  adult,  and  is  only  important  in 
cases  of  its  negotiation,  as  in  the  instance  of  a  minor  or 
lunatic. 

In  addition  to  these  three  elements  of  status,  there  is 
the  fourth  quasi-element  of  legitimacy ;  which,  however, 
does  not  affect  the  general  legal  position  of  the  person, 
biit  merely  his  relationship  to  certain  other  persons,  and  is 
not  practically  referred,  in  England,  to  a  personal  law. 
For  its  proper  appreciation  it  will  be  necessary  to  discuss 
the  law  of  marriage,  of  which  it  is  a  consequence. 

(6)  Artificial  and  Conventional  Persons. 

(1)  Corporations. — Corporations  are  artificial  persons, 
created  by  some  municipal  law,  invested  with  certain 
attributes  analogous  to  those  of  natural  persons,  and 
recognised  by  international  comity  beyond  the  territorial 
limits  of  the  law  which  created  them. 

(2)  Sovereign  States. — States  are  artificial  persons, 
created  by  the  law  of  nations,  sometimes  impersonated  in 
the  form  of  an  actual  Sovereign,  sometimes  in  an  abstract 
form  only,  and  recognised  by  the  governments  and  the 
tribunals  of  similar  States. 
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Part  II.— Property.  (Oh.  VI.— VII.) 

It  has  been  said  that  all  law  is  directed  towards  persons, 
but  it  obvious  that  in  every  case  it  must  be  directed 
to  persons  only  with  reference  to  their  property  or  their 
actions.     All  property  is  divided  into 

(i)  Immovable  Property. — Under  this  head  comes  all 
landed  property  and  things  so  connected  with  the  soil  as 
to  be  regarded  by  the  law  as  part  of  it ;  including  not 
only  real  estate  by  English  law,  but  chattels  real,  or  im- 
movable personalty. 

(2)  Movable  Property. — Under  this  head  come  all 
things  which  can  be  the  subject  of  ownership  that  are  not 
included  in  immovable  property.  These  are  regarded  as 
adjuncts  to  the  person  of  the  owner,  and  are  theoretically 
subject  to  his  personal  law. 

Both  these  descriptions  of  property  must  be  considered 
with  reference  to 

(i.)    Jurisdiction, 

(ii.)  Alienation  by  act  or  will  of  the  owner,  including 

(a)  Transfer  inter  vivos, 
(h)  Disposition  by  will, 

(iii.)  Alienation  by  operation  of  law,  including 
(a)  Succession  on  intestacy, 
(5)  Transfer  on  bankruptcy,  . 

(c)  Transfer  on  marriage, 

so  far  as  any  of  these  occasions  or  incidents  may  give  rise 
to  a  conflict  of  two  or  more  municipal  laws. 


Part  III.— Acts.  (Oh.  VIII.— IX.) 

The  actions  of  persons  of  which  the  law  takes  notice 
must  be  either  (i)  contracts,  (2)  torts,  or  (3)  crimes. 

(i)  Contracts  may  give  rise  to  a  conflict  of  municipal 
laws,  in  respect  of  their 
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a)  Formalities. 

(b)  Legality. 

(c)  Construction  and  interpretation. 

(d)  Nature  and  incidents  of  the  obligation. 

(e)  Performance. 

(/)  Discharge  other  than  performance. 

(2)  Torts  may  give  rise  to  a  conflict  of  municipal  laws, 
in  respect  of  the 

(a)  Tortious  or  innocent  nature  of  the  act. 

(b)  Measure  of  the  wrong  done. 

(c)  Measure  of  the  remedy. 

(3)  Crimes. — Inasmuch  as  crimes  give  rise  to  no  obliga- 
tion or  jural  relation  inter  personas,  but  only  between  the 
offender  and  the  State  whose  law  has  been  transgressed, 
they  do  not  properly  fall  within  the  domain  0^  private 
international  law,  and  will  not  be  considered  here.  A 
crime  is,  in  fact,  only  a  tort  regarded  in  its  relation  to  the 
State.  A  note,  however,  on  English  criminal  jurisdiction 
is  appended  to  Chapter  IX. 

Part  IV.— Proceddre.  (Ch.  X.— XI.) 

(i)  Procedwre  Generally. — The  law  of  every  country  is 
appealed  to  by  means  of  its  tribunals.  These  will  accept 
the  decision  of  the  competent  law  on  each  and  all  of  the 
points  already  enumerated,  that  law  being  determined  op 
the  principles  of  private  international  law.  They  will, 
however,  only  grant  their  own  remedies,  according  to  their 
own  rules.  Hence  the  necessity  of  defining  those  matters 
which  every  tribunal  will  claim  to  decide  arbitrarily  for 
itself,  as  coming  under  the  head  of  procedure. 

(2)  Foreign  Judgments. — In  connection  with  all  the  sub- 
jects enumerated  in  Parts  I. — III.,  it  frequently  happens 
that  the  matters  brought  before  a  Court  for  its  decision 
have  already  been  the  subject  of  inquiry  and  adjudication 
by  some  tribunal  of  a  foreign  State.  It  is  necessary,  there- 
fore, to  consider  the  recognition  accorded  to  foreign  judg- 
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ments  in  an  English  court,  and  the  manner  in  which  they 
may  be  enforced,  as  a  branch  of  the  subject  of  procedure, 
both  in  the  case  of  decrees  in  personavi,  and  judgments  in 
rem,  as  well  as  those  on  the  status  of  a  person,  which 
partake  of  the  nature  of  both.  In  connection  with  this 
subject  is  considered  the  effect  of  a  lis  alibi  pendens,  and 
the  conditions  under  which  an  action  can  and  will  be 
restrained  by  the  English  Courts. 


FOREIGI^  AINTD   DOMESTIC  LAW. 


Part  I.— PERSONS. 

CHAPTER  I.  Pabt  I. 

Persons. 
NATIONALITY,  CaTI 


Of  the  elements  which  compose  a  man's  status,  viewed  Nationaliiy 
as  a  subject  of  law,  nationality  is  the  first  and  most  ^  "^  ' 
important.  By  a  man's  nationality  is  meant  that  political 
relationship  which  exists  between  him  and  the  Sovereign 
State  to  which  he  owes  allegiance;  and  this  relation- 
ship is  fixed,  in  difierent  countries,  by  varying  rules  and 
principles. 

According  to  the  English  Common  Law,  nationality 
depended  in  all  cases  upon  the  place  of  a  man's  birth, 
following  the  feudal  principle,  which  to  a  certain  extent 
regarded  all  inhabitants  of  the  soil  as  appendages  to  it. 
The  view  taken  of  the  question  by  Roman  law,  which 
referred  all  questions  of  a  man's  status  to  that  of  his 
parents,  was  absolutely  unrecognised  in  England  until 
its  statutory  adoption ;  and  the  sole  consideration  was, 
whether  the  individual  whose  nationality  had  to  be  deter- 
mined was  or  was  not  bom  within  the  King's  allegiance. 
The  only  exceptions  to  this  rule  were  those  imposed  by 
the  doctrines  of  public  international  law,  which  required 
that  the  children  of  foreign  ambassadors,  to  whom  the 
privilege  of  exterritoriality  was  attached,  should  be 
exempted  from  the  rigour  of  the  feudal  principle;  and 
further  considered  that  the  territory  of  any  State,  while 
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Peksoks. 

Cap.  I. 


Statutes 
regalating 
uatioDalitj — 
birth  abroad. 


in  the  hostile   occupation  of  an  enemy's  army,  lost  for 
the  time   being   the  national   character   which   properly 
belonged  to  it.  With  these  apparent  exceptions,  consistent^ 
"in  reality  with  the  rule  itself,  all  who  were  born  on  English 
soil,  and  no  others,  were  English  subjects,  (a) 

The  first  statute  which  qualified  this  principle  was  the 
25  Edw.  III.  St.  2,  which  provided  that  "  all  children 
inheritors  which  from  henceforth  shall  be  born  without 
the  legiance  of  the  King  of  England,  whose  fathers  and 
mothers  at  the  time  of  their  birth  shall  be  in  the  faith 
and  legiance  of  the  King,  shall  haye  and  enjoy  the  same 
benefits  and  advantages,  to  have  and  bear  the  inheritance 
within  the  same  legiance,  as  other  inheritors  aforesaid,  in 
time  to  come ;  so  always  the  mothers  of  such  children  do 
pass  the  sea  by  the  licence  and  will  of  their  husbands." 
It  will  be  observed  that  the  privileges  of  inheritance 
only  (b)  were  conferred  by  this  statute ;  and  it  was 
decided  (c)  that  it  did  not  confer  even  these  upon  the 
children  of  an  English  mother,  by  an  alien  father,  born 
out  of  the  allegiance.  More  recent  statutes  have,  of 
course,  robbed  this  decision  of  any  importance.  Even 
under  this  statute  it  was  not  required  that  the  mother 
should  be  of  English  nationality,  it  having  been  decided 
in  Bacon's  Case  (d)  that  the  alien  wife  of  a  British  subject 
was  quasi  under  the  King's  allegiance,  (e) 


(a)  This  rule  was  formerly  general  throughout  Europe  :  Hall,  Int.  Law, 
part  ii.  chap.  v.  §  68,  and  authorities  there  cited.  In  modern  times  the 
tendency  of  States  has  been  to  permit  the  children  of  aliens  born  within 
their  boundaries  to  follow  the  nationality  of  the  parents  (Geraiany,  Austria, 
Sweden,  Norway,  and  Switzerland),  giving  them  in  some  cases  the  right  to 
elect  at  majority  the  nationality  of  their  place  of  birth  (France,  Spain, 
Belgium,  Greece,  Bolivia,  Russia,  and  Italy).  The  converse  principle,  of 
attributing  the  nationality  of  birth  unless  that  of  parentage  is  elected,  is  the 
principle  followed  (with  modifications)  by  Portugal,  Denmark,  Holland,  and 
(as  explained  in  the  text)  Great  Britain.  See  s.  4  of  the  Naturalisation 
Act,  1870,  infrd;  Hall,  Int.  Law,  he.  cit. 

(6)  But  see  Lord  Bacon's  argument  in  Calvin's  Case,  2  St.  Tr.  585,  and 
Bao.  Ab.  tit.  "Aliens,"  A. 

(c)  Duronre  v.  Jones,  4  Term  Rep.  300. 

id)  Cro.  Ch.  602. 

(e)  By  the  Common  Law,  however,  a  woman's  nationality  was  unchanged 
by  her  marriage :  Co.  Litt.  31  b ;  Countess  of  Conway's  Case,  2  Knapp, 
P.  C.  368 ;  Countess  de  WaU's  Case,  12  Jur.  348. 
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By  7  Anne,  c.  5,  s.  3,  it  was  next  enacted  that  "the      Part  i. 
children  of  all  natural-born  subjects,  bom   out   of  the     Persons. 
allegiance  of  her  Majesty,  her  heirs  and  successors,  shall       Cap.  i. 
be  deemed,  adjudged,  and  taken  to  be  natural-bom  subjects  " 
of  this  kingdom,  to  all  intents,  constructions,  and  purposes 
whatsoever."      The  principle  just  adverted  to,  as  having 
been  decided  in  Bacon's  Case,  that  the  transmission  of 
nationality  depends  upon  the  father  alone,  was  incoi^orated 
with  this  statute  by  4  Geo.  II.  c.  21,  s.  i.     But  it  was  not 
considered  that  the  words  "  all  intents,  constructions,  and 
■  purposes  whatsoever,"  were  large  enough  to  include  the 
power  of  transmitting  such  nationality  to  another  genera- 
tion;  and   13  Geo.  III.  c.  21,  was  passed  to   add  this 
privilege,  thus  extending  the  nationality  of  the  grand- 
father to  the  second  generation  born  out  of  the  allegiance. 
Children  of  the  third  generation,  on  the  same  construction 
of  the   words   of  the  statute,  would   of  course  be   still 
excluded. 

Thus  both  the  children  and  grandchildren  born  abroad 
of  a  natural-born  British  subject  are  themselves  natural- 
born  British  subjects  by  statute,  but  his  grandchildren  are 
not.(a)  The  personal  status  created  by  these  statutes  is, 
in  other  words,  personal  only,  and  not  transmissible.(&) 
It  may  now  be  avoided  at  the  will  of  the  person  affected 
by  his  making  a  "  declaration  of  alienage  "  under  s.  4  of 
the  Naturalisation  Act,  1870  (33  Vict.  c.  14). 

The  new  French  Naturalisation  Law  (1890)  enacts  that 
children  born  in  France  of  a  father  also  born  in  France 
are  French  citizens,  and  the  military  law  imposes  military 
service  upon  such  persons  as  French  citizens.  It  is  obvious 
that  this  conflicts  with  the  nationality  conferred  upon  the 
grandchildren  bom  abroad  of  natural-born  British  subjects 
by  the  above  statutes ;  but  it  was  stated  in  the  House 
of  Commons  by  the  Foreign  Under-Secretary  (Sir  James 

(a)  Cockburn  on  Nationality,  pp.  7-10,  94. 

(6)  De  Oeer  t.  Stone,  22  Ch.  D.  243,  and  see  authorities  there  cited. 
In  a  recent  case  this  statutory  nationality  in  the  case  of  an  infant  was  held 
sufficient  to  give  the  Court  jurisdiction  to  appoint  a  guardian:  In  re 
WiUovghbtj,  30  Ch.  D.  324. 
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Aliens  bom 
in  England. 


How  British- 
born  subject 
may  cease  to 
be  such. 


Nationality — 
how  far  indis- 
soluble. 
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Pergusson)  tbat  the  Government  had  been  advised  that 
they  had  no  proper  ground  of  protest  against  the  new 
French  law.  There  can  be  no  doubt  that  every  State  has 
'  the  right  to  legislate  as  to  the  nationality  of  persons  born 
within  its  territorial  limits. 

The  feudal  rule  that  persons  born  within  the  territory 
of  the  State  (and  no  other)  were  subjects  of  the  State  was 
thus  enlarged  in  one  direction  in  favour  of  British  subjects 
abroad.  Until  the  passing  of  the  Naturalisation  Act,  1870 
(33  Vict.  c.  14),  it  had  not  been  modified  in  favour  of 
aliens  and  their  children  bom  here ;  but  it  was  enacted 
by  s.  4  of  that  statute  that  any  person  who  was  a  natural- 
born  subject  by  reason  of  being  born  within  the  dominions 
of  the  Crown,  and  was  also  at  the  time  of  his  birth  a 
subject  of  a  foreign  State  by  the  law  of  such  State,  might 
make  a  declaration  of  alienage  (in  manner  prescribed) 
when  of  full  age,  and  should  thereby  cease  to  be  a  British 
subject.     The  section  is  as  follows  : — 

"  4.  Any  person  who  by  reason  of  his  having  been  born 
within  the  dominions  of  her  Majesty  is  a  natural-born 
subject,  but  who  also  at  the  time  of  his  birth  became 
under  the  law  of  any  foreign  State  a  subject  of  such  State, 
and  is  still  such  subject,  may,  if  of  full  age  and  not  under 
any  disability,  make  a  declaration  of  alienage  in  manner 
aforesaid,  and  from  and  after  the  making  of  such  declaration 
of  alienage  such  person  shall  cease  to  be  a  British  subject. 
Any  person  who  is  born  out  of  her  Majesty's  dominions  of 
a  father  being  a  British  subject  may,  if  of  full  age  and  not 
under  any  disability,  make  a  declaration  of  alienage  in 
manner  aforesaid,  and  from  and  after  the  making  of  such 
declaration  shall  cease  to  be  a  British  subject." 

By  s.  14,  when  any  British  subject  has  become  an 
alien  under  this  Act,  he  is  not  discharged  from  liability  in 
respect  of  any  acts  done  before  the  date  of  his  so  becoming 
an  alien. 

The  above  statement  of  the  law  defining  and  limiting 
the  acquisition  of  British  nationality  by  birth  leads 
naturally   to   the    inquiry   how   that  nationality    can   be 
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lost.    The  maxim  "  Neino  potest  exuere  patriam  "  expressed,      Paet  I. 
not  only  the  original    views   of  England,   but    probably      P^bsoms. 
of  all  other  European  States.     Allegiance  was  a  debt  and       Cap.  1. 
duty„to  the",  Sovereign,  co-extensive  with  the  life  of  the 
subject.     "It   is  a   principle   of  universal   law  that   the 
natural-born  subject  of  one  prince  cannot  by  any  act  of 
his  own — no,  not  by  swearing  allegiance  to  another — put 
off  or  discharge  his  natural  allegiance  to  the  former ;  for 
this  natural  allegiance  was  intrinsic  and  primitive  and  ante- 
cedent to  the  other,  and  cannot  be  diverted  without  the  con- 
current act  of  that  prince  to  whom  it  was  first  due."  (a) 

The  tenacity  with  which  the  principle  of  indissoluble 
allegiance  was  always  maintained  by  Great  Britain  is 
well  known  as  one  of  the  causes  of  her  differences  with 
the  United  States  at  the  commencement  of  the  present 
century,  and  was  conspicuous  in  bringing  about  the  war 
of  1 8 12.  In  the  year  1842  it  was  asserted  by  Lord 
Ashburton,  in  1848  by  Lord  Palmerston,  and  in  1866 
by  Lord  Clarendon,  in  the  course  of  negotiations  with 
the  United  States.  How  diametrically  opposed  to  this 
principle  was  the  American  theory  will  be  best  seen  by 
contrasting  with  it  the  preamble  of  the  Act  of  July  27, 
1868,  on  this  subject:  "Whereas  the  right  of  expatria- 
tion is  a  natural  and  inherent  right  of  all  people  in- 
dispensable to  the  enjoyment  of  the  rights  of  life, 
liberty,  and  the  pursuit  of  happiness ;  and  whereas,  in  the 
recognition  of  this  principle,  this  Government  has  freely 
received  emigrants  from  all  nations,  and  invested  them 
with  the  rights  of  citizenship ;  and  whereas  it  is  claimed 
that  such  American  citizens,  with  their  descendants,  are 
subjects  of  foreign  States,  owing  allegiance  to  the  Govern- 
ments thereof ;  and  whereas  it  is  necessary  to  public  peace 
that  this  claim  of  perpetual  allegiance  should  be  promptly 
and  finally  disavowed ;  therefore.  Be  it  enacted  that  any 
declaration,  instruction,  opinion,  order,  or  decision  of  any 
officers  of  this'Government  which  denies,  restricts,  impairs, 
or  questions  the  right  of  expatriation  is  hereby  declared 
(a)  Blaokslone,  Comm.  i.  370.    Cf.  Lord  Coke  ia  Calvin's  Case,  7  Co.  S  a. 
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Part  I.      inconsistent   with    the    fundamental    principles    of    this 
Pehsons.      Government."  (a) 

Cap.  I.  The  "  right  of  expatriation  "  is  not,  perhaps,  the  happiest 

Nationalit  —  ^^  ptrases,  but  it  is  manifest  that  the  feudal  theory  of 
how  divested  indissoluble  allegiance  had  become  an  anachronism,  and  a 
tmn  abroS^'  Royal  Commission  was  appointed  in  May  1868  to  inquire 
into  the  English  laws  of  naturalisation  and  allegiance 
generally.  The  result  of  that  inquiry  was  the  passing  of 
the  Naturalisation  Act,  i870,(&)  by  which  the  capacity  of 
any  British  subject  to  renounce  his  allegiance  was  definitely 
established.  It  is  enacted  by  s.  6  of  that  statute  that 
any  British  subject  who  should  thereafter  or  had  already 
voluntarily  become  naturalised  in  a  foreign  State  should 
from  that  time  be  deemed  to  have  ceased  to  be  a  British 
subject,  and  be  regarded  as  an  alien.  The  same  section 
contained  a  proviso  enabling  persons  already  naturalised 
abroad  to  retain  their  British  nationality  by  making  a 
declaration  to  that  efl'ect  within  two,  years  from  the 
passing  of  the  Act.  British  nationality,  therefore,  is. 
now  permanently  diverted  and  lost  by  voluntarily  going 
through  the  forms  of  naturalisation  in  a  foreign  State. 
It  must  be  borne  iii  mind  that  the  Naturalisation  Act, 
1 870,  did  not  purport  to  declare  the  law,  but  to  enact ; 
and  it  will  be  seen  below  that  this  is  not  the  only 
particular  in  which  it  efEected  an  important  alteration. 
The  text  of  s.  6  is  as  follows : — 

Capacity  of  "Expatriation. 

fett'tore^'         " ^-  ^^y  British  subject  who  has  at  any  time  before,  or 

nounce  alle-     may  at  any  time  after,  the  passing  of  this  Act,  when  in 

Majesty?  ^"   ^^J  foreign  State,  and  not  under  any  disability,  voluntarily 

become  naturalised  in  such  State,  shall,  from  and  after 

the  time  of   hia   so  having  become   naturalised  in  such 

■foreign  State,  be  deemed  to  have  ceased  to  be  a  British 

subject  and  be  regarded  as  an  alien  :  Provided 

(a)  Wharton,  Confl.  of  Law,  ei.  1872,  chap.  i.  bs.  3,  4.  For  other  Amerioaa 
authorities  on  the  "right  of  expatriatio;,"  sle  Jie.Js%fhelTv  i^ZT 
and  see  generally  the  Report  of  the  Royal  Commission  of  1870  on  ■Naturalisa- 
tion and  Allegiance'.  (j)  33  yiot.  c.  14. 
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"  (l)  That  where  any  British  subject   has  before   the      Part  I. 
passing  of  this  Act  voluntarily  become  natural-     Pebsohs. 
.  ised  in  a  foreign  State,  and  yet  is  desirous  of      Cap.  I. 
remaining   a    British    subject,  he   may,  at  any 
time  within  two  years  after  the  passing  of  this 
Act,  make  a  declaration  that  he  is  desirous  of 
remaining   a   British    subject,    and   upon    such 
declaration,  hereinafter  referred  to  as  a  declara- 
tion  of  British    nationality,    being    made,   and 
upon   his   taking   the   oath   of    allegiance,    the 
declarant  shall  be  deemed   to  be  and  to   have 
been   continually  a  British  subject ;    with   this 
qualification,  that  he  shall  not,  when  within  the 
limits  of  the  foreign  State  in  which  he  has  been 
naturalised,  be  deemed  to  be  a  British  subject 
unless  he  has  ceased  to  be  a  subject  of  that  State, 
in  pursuance  of  the  laws  thereof,  or  in  pursuance 
of  a  treaty  to  that  effect : 
"  (2)  A  declaration  of  British  nationality  may  be  made, 
and  the  oath  of  allegiance  be  taken  as  follows : 
that  is  to  say,  if  the  declarant  be  in  the  United 
Kingdom,  in  the  presence  of  a  justice  of  the 
peace ;  if  elsewhere  in  her  Majesty's  dominions, 
in  the  presence  of  any  judge  of  any  court  of 
civil  or  criminal  jurisdiction,  of  any  justice  of 
the  peace,  or  of  any  other  officer  for  the  time 
being  authorised  by  law  in  the  place  in  which 
the  declarant  is,  to  administer  an  oath  for  any 
judicial  or  other  legal  purpose.     If  out  of  her 
Majesty's   dominions,   in  the  presence   of    any 
officer  in  the  diplomatic  or  consular  service  of 
her  Majesty." 
"  Naturalised  in  such  foreign  State." — Under  this  section 
it  has  been  held  that   an  Englishman   who   acquired   a 
landrecht  or  indigenat  in  a  Swiss  canton  in  the  year  1842 
became  a  Swiss  subject  and  ceased  to  be  a  British  subject. 
It  was  contended  that  a  Swiss  canton  was  not  a  "  foreign 
State  "  for  this  purpose,  not  having  the  power  of  declaring 
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Part  I.       War  Or  peace.     Stirling,  J.,  however,  held  that  there  was 
Persons.      ^q  substantial  difference  between  the  statits  acquired  and 
Gap.  I.       nationality,  and  that  such  difference  as  existed  arose  solely 
"  from  the  fact  that  down  to  1848  the  Swiss  cantons  consti- 
tuted a  group  of  independent  States,  united  for  certain 
purposes  by  federation. (a) 

By  s.  14,  when  any  British  subject  has  become  an  alien 
under  this  Act,  he  is  not  discharged  from  liability  in  re- 
spect of  any  acts  done  before  the  date  of  his  so  becoming 
an  alien. 
Nationality  The  case  of  aliens  who  have  become  naturalised  British 

by  naturahsa-  giijjjectg^  and  who  may  desire  to  resume  the  nationality  of 
divested.         the  State  to  which  they  originally  belonged,  is  provided  for 

by  s.  3. 

Piiwer  of  "  3.  Where  her  Majesty  has  entered  into  a  convention 

alfens^to^'^       with  any  foreign  State  to  the  effect  that  the  subjects  or 

divest  them-     citizens  of  that  State  who  have  been  naturalised  as  British 

mtwla    ^^^  subjects  may  divest  themselves  of  their  status  as  such 

certain  cases,    subjects,  it  shall  be  lawful  for  her  Majesty,  by  Order  in 

Council,  to  declare  that  such  convention  has  been  entered 

into  by  her  Majesty ;  aad  from  and  after  the  date  of  such 

Order  in  Council,  any  person  being  originally  a  subject  or 

citizen  of  the  State  referred  to  in  such  Order,  who  has 

been  naturalised  as  a  British  subject,  may,  withia  such 

limit  *of  time  as  may  be  provided  in  the  convention,  make 

a  declaration  of  alienage,  and  from  and  after  the  d»te  of 

his  so    making    such    declaration   such    person   shall   be 

regarded  as  an  alien,  and  as  a  subject  of  the  State  to  which 

he  originally  belonged  as  aforesaid. 

"  A  declaration  of  alienage  may  be  made  as  follows ;  that 
is  to  say :  If  the  declarant  be  in  the  United  Kingdom,  in 
the  presence  of  any  justice  of  the  peace ;  if  elsewhere  in 
her  Majesty's  dominions,  in  the  presence  of  any  judge  of 
any  court  of  civil  or  criminal  jurisdiction,  of  any  justice 
of  the  peace,  or  of  any  other  officer  for  the  time  being 
authorised  by  law  in  the  place  in  which  the  declarant  is  to 
administer  an  oath  for  any  judicial  or  other  legal  purpose. 
(a)  In  re  Trufort,  Trafford  v.  Blane,  36  Ch.  D.  600,  612. 
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If  out  of  her  Majesty's  dominions,  in  the  presence  of  any      Pakt  I. 
officer  in  the  diplomatic  or  consular  service  of  her  Majesty."     Persons. 

The  convention  with  the  United  States  made  in  pur-  Cap.  I. 
suance  of  this  section  will  be  found  in  a  schedule  to  the 
amending  statute,  35  &  36  Vict.  c.  39  (Naturalisation  Act, 
1872).  S.  3  of  the  same  amending  Act  was  passed  to 
remove  doubts  as  to  the  effect  of  the  1870  Act  on  the 
rights  in  property  of  women  married  before  the  passing 
of  that  Act.     See  s.  10  of  the  1870  Act,  infra,  p.  18. 

The  tie  of  allegiance,  however,  though  spoken  of  by  Nationality- 
Lord  Coke  as  dwplex  et  recvprocum  ligamen,  involving  the  '°^*  ^^  cesser, 
duty  of  obedience  on  the  one  hand,  and  the  duty  of  pro-  separatio 
tection  on  the  other,(a)  has  always  been  regarded  as 
capable  of  solution  by  the  will  of  the  Sovereign.  Thus, 
allegiance  is  dissolved  by  cession,  by  conquest,  or  by  the 
separation  of  one  portion  of  the  Sovereign's  dominions 
from  the  rest  in  such  a  manner  that  the  separated  portion 
becomes  an  independent  State.  On  such  a  dissolution,  the 
resident  inhabitants  of  the  territory  ceded,  separated,  or 
conquered  lose  their  former  nationality,  and  become  sub- 
jects of  the  new  State  to  which  they  are  assigned  or 
attached.  It  has  been  sometimes  said  that  the  inhabitants 
of  the  separated  territory  have  it  at  their  own  election  to 
determine  to  which  Sovereign  they  shall  bear  allegiance 
in  the  future.  (5)  There  can  be  no  doubt  that  such  an 
option  may  be  given  by  the  express  provisions  of  the 
treaty  or  statute  by  which  the  separation  is  governed,  (c) 
in  which  case  a  definite  period  is  usually  named  within 
which  the  option  must  be  exercised  by  quitting  or  re- 
maining inhabitants  of  the  ceded  or  separated  territory.  ((^) 


!? 


(a)   Calvin's  Case,  7  Go.  i,  and  27  b. 

(6)  Be  Bruce,  2  Or.  &  J.  436,  450  ;  Doe  v.  Arhwrighf,  5  C.  P.  575 ; 
Doe  V.  Acklam,  2  B.  &  0.  779 ;  Doe  v.  Mvlcaster,  5  B.  &  C.  771. 

(c)  Jephson  v.  Bier  a,  3  Kn.  P.  0.  130. 

(a)  The  Anglo-German  agreement  for  the  cession  of  Heligoland,  which  is 
now  (July  1890)  under  the  consideration  of  Parliament,  reserves  to  all 
natives  of  the  ceded  territory  "the  right  of  opting  for  British  nationality  by 
means  of  a  declaration  to  be  made  by  themselves,  and  in  the  case  of  children 
under  age,  by  their  parents  or  guardians,  which  must  be  sent  in  befora  the 
1st  January  1892  " :  Art.  xii.  (2).  It  is  also  provided  that  all  persons, 
natives  of  the  ceded  territory,  and  their  children  born  before  the  date  of  the 
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Pabt  I.  Where  no  sucli  option  is  expressly  given,  the  question  is. 
Persons,  treated  by  Lord  Coleridge,  C.J.,  in  a  recent  case,(a)  as  one 
gLTi.       of  fact.     When   a   Sovereign   by  treaty  relinquishes^  his 

claim   to  the  allegiance  of   the  inhabitants  of  specified 

territories,  it  becomes  a  question  of  fact  whether  a  par- 
ticular individual  remained  after  the  cession  (or  the  limited, 
time)  an  inhabitant  of  the  specified  territory  and  became 
thereby  a  citizen  of  the  State  into  which  it  passed  as  an 
integral  part.  In  no  case  has  it  been  held  that  any  in- 
habitant of  the  ceded  or  separated  territory  has  the  right 
to  remain  an  inhabitant  of  it,  and  at  the  same  time  to 
retain  the  allegiance  and  nationality  of  the  State  which, 
ceded  or  permitted  the  separation. 
Union  under  The  union,  temporary  or  permanent,  of  two  kingdoms 
^Cahl^Jca^se  ^^^^^  0^6  Sovereign  has  given  rise  to  the  question  in  a 
slightly  varied  form.  In  Calvin's  Case  (6)  it  was  decided 
that  persons  bom  in  Scotland  after  the  accession  of 
James  I.  to  the  throne  of  England  (called  postnati)  were 
not  aliens ;  and  the  ratio  decidendi  ia  that  case  appears  to 
be  that  allegiance  is  due  to  the  Sovereign  in  his  natural, 
and  not  in  his  political,  capacity.  That  is  to  say,  the 
allegiance  of  the  postnatus  being  due  to  the  natural 
person,  James,  and,  James  being  King  of  England  as  well 
as  of  Scotland,  the  allegiance  is  not  due  to  James  as  King 
of  Scotland  only,  but  to  James  as  a  whole ;  and  the 
postnatus  is  therefore  an  English  subject.  The  doctrine 
is  accepted  by  the  judges  in  Isaacson  v.  Burant  (suprdy 
to  the  extent  that,  so  long  as  the  inhabitants  of  two 
countries  are  subjects  of  the  same  person,  the  Court  is 
"  not  concerned  to  deny  that  they  are  in  the  allegiance  of 
the  same  person  ia  his  natural,  and  not  in  his  political, 
capacity."  But  so  long  as  the  same  person  remains 
Sovereign  of  both  countries,  the  proposition  is  apparently 

agreement  for  cession,  shall  be  free  from  the  obligation  of  service  in  the 
military  and  naval  forces  of  Germany  :  Art.  xii.  (3). 

(a)  Isaacson  y.   Durant,  17  Q.  B.  D.  54 ;   55  L.  J.  Q    B    ^^i    ^35 
Westlake  (Priv.  Int.  Law,  §  27)  says  that  the  question  is  decided  by  the 
voluntary  transfer  or  retention  of  domioil,  which  is  another  way  of  statine 
the  same  thing.  (4)  7  Co.  i  ;  2  St.  Tr.  585 
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immaterial,  except  for  the  purpose  of  the  actual  decision  Paet  1, 
in  Calvin's  Case.  As  a  proposition  involving  any  further  Peksons. 
practical  consequences,  it  seems  to  be  finally  rejected  by  Cap.  I. 
the  Court  in  Isaacson  v.  Durant  {supra),  the  judgment 
in  which,  after  referring  to  the  feudal  character  of  the 
relationship  between  Crown  and  subject  in  medieval  times, 
and  to  the  language  of  modern  legislation,  concludes  by 
saying :  "  The  later  statutes  speak  of  the  Crown,  and  not 
the  Sovereign,  and,  to  our  minds,  clearly  recognise  that  to 
the  King,  in  his  politic,  and  not  in  his  personal,  capacity 
is  the  allegiance  of  his  subjects  due."(«)  Unquestionably, 
it  would  be  difficult  to  support  the  old  feudal  theory  at  the 
present  day,  when  republics  form  so  considerable  a  part 
of  the  commonwealth  of  nations,  and  the  doctrines  of 
allegiance  and  nationality  have  to  be  applied  to  sovereign 
States  whose  only  character  or  capacity  is  political. 

But  although  the  doctrine  of  Calvin's  Case  is  still  law,  Subsequent 
so  that,  e.g.,  persons  born  in  Hanover  whilst  the  Georges  ^^^jgl^^'inK'-'^ 
reigned  in  England  were  regarded  as  of  British  nation-  doms. 
ality,(6)J  yet  the  dicta  in  Calvin's  Case  which  suggest 
that  upon  a  subsequent  division  of  the  united  kingdoms 
the  postnati  (meaning  persons  born  after  and  during  the 
union)  might  owe  a  double  allegiance  ad  fidem  utriusque 
Regis,  must  now  be  regarded  as  incorrect.  The  actual 
decision  in  Isaacson  v.  Durant  {suprdb),  to  which  reference  has 
so  often  been  made,  was  that,  as  soon  as  the  Crowns  of 
Hanover  and  England  became  divided  by  the  accession  of 
Queen  Victoria,  the  Hanoverians  ceased  to  owe  allegiance 
to  the  British  Crown,  and  became  aliens ;  and  that  those 
born  in  Hanover  after  the  separation  of  the  kingdoms  were 
d,  fortiori  in  the  same  position.  "  The  Crowns  had  by  acci- 
dent been  united  in  the  same  person ;  but  when  the  union 
of  the  Crowns  came  to  an  end  the  union  of  allegiance 
ceased  too."(6) 

The  case  of  Isaacson  v.  Durant,  in  which  the  right  to  Aliens,  disa- 
bilities of. 

(a)  Isaacson  v.  Durant,  55  L.  J.  Q.  B.  at  p.  339  ;  17  Q.  B.  D.  54. 
(6)  See  the  judgment  in  Isaacson  v.  Durant,  17  Q.  B.  D.  54;  55  L.  J. 
Q.  B.  331. 
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Part  I.       exercise  the  parliamentary  franchise  was  concerned,  leads 
Peksons.      naturally  to  the  subject  of  the  disabilities  of  aliens  in 

Cap.  I.  England.  By  the  Common  Law,  an  alien  could  not  hold 
landed  property,  not  even  under  lease.  It  is  stated  that 
until  the  reign  of  Edward  I.,  when  they  were  permitted 
by  charter  to  hire  houses  of  their  own,  foreign  merchants 
in  England  always  lived  in  lodgings,  their  landlords  acting 
as  their  brokers  and  selling  their  merchandise  for  them.(a) 
By  positive  enactment  in  the  reign  of  Henry  VIII.  (32 
Hen.  VIII.  c.  16,  s.  83)  it  was  declared  that  all  leases  to 
alien  artificers  or  handicraftsmen  of  any  dwelling-house 
or  shop  should  be  void,  and  a  penalty  of  ;£'iOO  was  imposed 
on  both  lessor  or  lessee.  It  was  not  until  the  7  &  8  Vict. 
0.  66,  that  the  harshness  of  this  law  was  in  terms  relaxed, 
though  in  practice  it  had,  of  course,  become  obsolete.  By 
the  statute  just  mentioned,  aliens  were  made  capable  of 
holding  lands  or  houses  for  residence  or  business  for  a 
term  not  exceeding  twenty-one  years,  as  if  natural-bom 
subjects,  except  that  they  were  not  to  acquire  the  right  of 
voting  for  members  of  Parliament.  The  right  of  an  alien 
to  take  and  hold  personal  property  is  also  enacted  by  the 
same  statute;  though  this  seems  only  to  have  been  de- 
claratory of  the  Common  Law.(6) 

The  position  of  an  alien  even  after  the  passing  of  the 
7  &  8  Vict.  c.  66,  was  nevertheless  one  of  considerable 
hardship.  He  was  incapable  of  holding  real  estate  in  fee, 
or  for  life,  or  for  years,  except  that  for  residence  or 
business  purposes  he  might  take  a  lease  not  exceeding 
twenty-one  years.  If  an  alien  purchased  a  freehold  estate, 
the  Sovereign  became  entitled  to  it.  If  copyhold,  it 
escheated  to  the  lord.(c)  Not  only  was  he  incapable  of 
holding,  but  of  inheriting;  and  at  common  law  he  was 
incapable  of  transmitting  an  estate  by  descent,  so  that 
wherever  it  was  necessary  to  trace  descent  through  aa 
ahen,  it  was  impossible  to  inherit.(^     But  so  far  as  the 

(a)  Co.  2  Inst.  S7  ;  Chitty,  Comm.  Law^  i.  131 ;  Cockburn  on  Nationality, 
P"  ,i%    ^  •  (*)  CW»i»  »  Case,  7  Co.  17a 

1  I™*".^'  i'3,  416,  4i8  ;  Com.  Dig.  Alien,  C  (1),  (2)  ' 

d)  Ventns,  ibid. ;  Com.  Dig.  ibid. ;  Cockburn,  p.  ^43  ^ 
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power  of  transmitting  an  estate  was  concerned,  this  hard-      Part  i. 
ship  was  cured  by  ii   &  12  Will.  III.  c.  6,  which  provided      Peesc.ns. 
that  natural-born  subjects  might  derive  title  by  descent       Cap.  I, 
through  an  alien  ancestor. 

All  these  disabilities,  however,  have  now  been  removed  Disabilities 
by  the  Naturalisation  Act,  1 870,  and  an  alien  may  now  NSuralisation 
hold  both  real  and  personal  property  in  the  United  King-  Act,  1870. 
dom  without  any  restriction,  except  that  no  qualification 
for  any  franchise  or  office  is  to  be  gained  thereby.     The 
enacting  section  is  as  follows : — 

"  Status  of  Aliens  in  the,  United,  Kingdom. 

"  2.  Real  and  personal  property  of  every  description  may  Capacity  of 
be  taken,  acquired,  held,  and  disposed  of  by  an  alien  in  properly  *^ '° 
the  same  manner  in  all  respects  as  by  a  natural-born 
British  subject ;  and  a  title  to  real  and  personal  property 
of  every  description  may  be  derived  through,  from,  or  in 
succession  to  an  alien  in  the  same  manner  in  all  respects 
as  through,  from,  or  in  succession  to  a  natural-born  British 
subject:  Provided — 

"  (i)  That  this  section  shall  not  confer  any  right  in  an 
alien  to  hold  real  property  situate  out  of  the 
United  Kingdom,  and  shall  not  qualify  an  alien 
for  any  office  or  for  any  municipal,  parliamentary, 
or  other  franchise : 
"  (2)  That  this  section  shall  not  entitle  an  alien  to  any 
right  or  privilege  as  a  British  subject,  except  such 
rights  and  privileges  in  respect  of  property  as 
are  hereby  expressly  given  to  him  : 
"  (3)  That  this  section  shall  not  afEect  any  estate  or  in- 
terest in  real  or  personal  property  to  which  any 
person  has  or  may  become  entitled,  either 
mediately  or  immediately,  in  possession  or  ex- 
pectancy, in  pursuance  of  any  disposition  made 
before  the  passing  of  this  Act,  or  in  pursuance  of 
any  devolution  by  law  on  the  death  of  any  person 
dying  before  the  passing  of  this  Act." 
'■'■Held   and  disposed  of." — It    has   been   held  on   this 
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Part  I.       section  that  the  privileges  conferred  on  British  subjects 

PEKsoifa.     ^j  Lord   Kingsdown's    Act   (24  &    25   Vict.  c.    114)  of 

Cap.  I.       making  a  valid  will  either  accordiag  to  the  lex  loci,  the 

lex  domicilii,  or  the  lex  domicilii  oi'iginis,  are  not  by  virtue 

of  it  extended  to  aliens,  although  "  dispose  of "  includes 
disposition  by  will,  (a) 

By  s.  14  it  is  provided  that  nothing  in  the  Act  shall 
qualify  an  alien  to  be  the  owner  of  a  British  ship.  But 
an  alien  may,  of  course,  purchase  a  British  ship,  which 
thereby  ceases  to  be  British ;  and  if  a  vessel  is  built  in 
England  to  be  sold  to  a  foreigner,  and  to  be  delivered  to  him 
abroad,  she  is  not,  it  seems,  a  "  British  ship  "  within  the 
Merchant  Shipping  Act,  1854;  so  that  an  assignment  of 
her  need  not  be  by  bill  of  sale,  and  does  not  require  regis- 
tration as  such.(&) 

By  s.  S  the  right  of  an  alien  to  a  jury  de  medietate 
lingucB  is  abolished. 
Nationality  The  acquisition  of  British  nationality  by  naturalisation 

TaSsafion.  ^^  regulated  by  ss.  7,  8,  and  9  of  the  Act  of  1870.  In 
order  to  obtain  a  certificate  of  naturalisation,  it  will  be 
seen  that  an  alien  must  have  resided  in  the  United 
Kingdom,  or  have  been  in  the  service  of  the  Crown,  for 
not  less  than  five  years.  S.  8  deals  with  the  case  of 
natural-born  British  subjects  who  have  become  "  statutory 
aliens  "  under  the  Act  itself. 

"Naturalisation  a-nd  Resumption  of  British  Nationality. 

Certificate  of  "7-  -^  alien  who  within  such  limited  time  before  making 
iiaturaliaa-  ^he  application  hereinafter  mentioned  as  may  be  allowed 
by  one  of  her  Majesty's  Principal  Secretaries  of  State, 
either  by  general  order  or  on  any  special  occasion,  has 
resided  in  the  United  Kingdom  for  a  term  of  not  less 
than  five  years,  or  has  been  in  the  service  of  the  Crown 
for  a  term  of  not  less  than  five  years,  and  intends,  when 
naturalised,  either  to  reside  in  the  United  Kingdom,  or  to 
serve  under  the  Crown,  may  apply  to  one  of  her  Majesty's 

{a)  Bloxamy.  Favre,  9  P.  D.  130 ;  In  the  Goods  of  Bmech,  6  P.  D  211. 
(6)   Union  Bank  of  London  v.  Lenanton,  3  C.  P.  1).  243.     '        '     '  ■""■ 
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Principal  Secretaries  of  State  for  a  certificate  of  naturali-      Paht  1. 
sation.  Fej^s. 

"  The  applicant  shall  adduce  in  support  of  his  application  Cap.  I. 
such  evidence  of  his  residence  or  service,  and  intention  to 
reside  or  serve,  as  such  Secretary  of  State  may  require. 
The  said  Secretary  of  State,  if  satisfied  with  the  evidence 
adduced,  shall  take  the  case  of  the  applicant  into  con- 
sideration, and  may,  with  or  without  assigning  any  reason, 
give  or  withhold  a  certificate  as  he  thinks  most  conducive 
to  the  public  good,  and  no  appeal  shall  lie  from  his  de- 
cision, but  such  certificate  shall  not  take  effect  until  the 
applicant  has  taken  the  oath  of  allegiance. 

"  An  alien  to  whom  a  certificate  of  naturalisation  is 
granted  shall  in  the  United  Kingdom  be  entitled  to  all  poli- 
tical and  other  rights,  powers,  and  privileges,  and  be  sub- 
ject to  all  obligations,  to  which  a  natural-born  British  sub- 
ject is  entitled  or  subject  in  the  United  Kingdom,  with  this 
qualification,  that  he  shall  not,  when  within  the  limits  of 
the  foreign  State  of  which  he  was  a  subject  previously  to 
obtaining  his  certificate  of  naturalisation,  be  deemed  to  be 
a  British  subject  unless  he  has  ceased  to  be  a  subject  of 
that  State  in  pursuance  of  the  laws  thereof,  or  in  pursuance 
of  a  treaty  to  that  effect. 

"  The  said  Secretary  of  State  may  in  manner  aforesaid 
grant  a  special  certificate  of  naturalisation  to  any  person 
with  respect  to  whose  nationality  as  a  British  subject  a 
doubt  exists,  and  he  may  specify  in  such  certificate  that 
the  grant  thereof  is  made  for  the  purpose  of  quieting ' 
doubts  as  to  the  right  of  such  person  to  be  a  British  sub- 
ject, and  the  grant  of  such  special  certificate  shall  not  be 
deemed  to  be  any  admission  that  the  person  to  whom  it 
was  granted  was  not  previously  a  British  subject. 

"  An  alien  who  has  been  naturalised  previously  to  the 
passing  of  this  Act  may  apply  to  the  Secretary  of  State 
for  a  certificate  of  naturalisation  under  this  Act ;  and  it 
shall  be  lawful  for  the  said  Secretary  of  State  to  grant  such 
certificate  to  such  naturalised  alien  upon  the  same  terms 
and  subject  to  the  same  conditions  in  and  upon  which  such 
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certificate  might  have  been  granted  if  such  alien  had  not 
been  previously  nattu-alised  in  the  United  Kingdom. 

"  8.  A  natural-born  British  subject  who  has  become  an 
alien  in  pursuance  of  this  Act,  and  is  in  this  Act  referred 
to  as  a  statutory  alien,  may,  on  performing  the  same  con- 
ditions and  adducing  the  same  evidence  as  is  required  in 
the  case  of  an  alien  applying  for  a  certificate  of  nationality, 
apply  to  one  of  her  Majesty's  Principal  Secretaries  of  State 
for  a  certificate,  hereinafter  referred  to  as  a  certificate  of 
re-admission  to  British  nationality,  re-admitting  him  to  the 
status  of  a  British  subject.  The  said  Secretary  of  State 
shall  have  the  same  discretion  as  to  the  giving  or  withhold- 
ing of  the  certificate  as  in  the  case  of  a  certificate  of 
naturalisation,  and  an  oath  of  allegiance  shall  in  like  man- 
ner be  required  previously  to  the  giving  of  the  certificate. 

"A  statutory  alien  to  whom  a  certificate  of  re-admission 
to  British  nationality  has  been  granted  shall,  from  the 
date  of  the  certificate  of  re-admission,  but  not  in  respect 
of  any  previous  transaction,  resume  his  position  as  a 
British  subject;  with  this  qualification,  that  within  the 
limits  of  the  foreign  State  of  which  he  became  a  subject 
he  shall  not  be  deemed  to  be  a  British  subject  unless  he 
has  ceased  to  be  a  subject  of  that  foreign  State  according 
to  the  laws  thereof,  or  in  pursuance  of  a  treaty  to  that 
effect. 

"  The  jurisdiction  by  this  Act  conferred  on  the  Secretary 
of  State  in  the  United  Kingdom  in  respect  of  the  gtant  of 
a  certificate  of  re-admission  to  British  nationality,  in  the 
case  of  any  statutory  alien  being  in  any  British  possession, 
may  be  exercised  by  the  Governor  of  such  possession ;  and 
residence  in  such  possession  shall,  in  the  case  of  such  person, 
be  deemed  equivalent  to  residence  in  the  United  Kingdom. 

"  9.  The  oath  in  this  Act  referred  to  as  the  oath  of 
allegiance  shall  be  in  the  form  following ;  that  is  to  say, 

"'I> ,  do  swear  that  I  will  be    faithful  and  bear 

true  allegiance  to  her  Majesty  Queen  Victoria,  her  heirs 
and  successors,  according  to  law.     So  help  me  God.' " 

"  JIas  resided  .  ...  not  less  than  Jive  years." But  the 
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privileges  of  denization  can  still  be  granted  by  royal  letters  Pakt  i. 
patent  (s.  13),  and  in  this  case  no  previous  residence  is  Pj^esohs. 
required.  Cap.  i. 

"  All  'political  and  other  rights." — These  words  impliedly 
repeal,  quoad  persons  naturalised  under  this  Act,  the  re- 
strictions imposed  by  12  &  13  Will.  III.  c.  2,  s.  3 ;  which 
enacted  that  neither  naturalised  persons  nor  persons  made 
denizens  should  be  capable  of  entering  the  Privy  Council,  nor 
of  becoming  a  member  of  either  House  of  Parliament,  nor 
of  any  place  or  office  of  trust,  nor  to  take  any  grant  from 
the  Crown.  When  naturalisation  was  effected  by  an  Act  of 
Parliament,  it  was  usual  in  the  case  of  any  distinguished 
foreigner  to  repeal  the  1 2  &  1 3  Will.  III.  c.  2,  s.  3  (and  also 
the  I  Geo.  I.  st.  2,  c.  4),  so  far  as  he  was  concerned.  The 
above  restrictions  are  still  operative  as  regards  denizens ; 
and  denization  by  letters  patent  therefore,  though  pre- 
served by  s.  13,  is  likely  to  fall  into  disuse. 

"  With  this  qualification.''' — It  has  been  recently  held  by 
Kay,  J.,  that  the  effect  of  this  qualification  is  to  prevent  the 
naturalisation  from  being  complete,  and  to  disable  a  person 
so  naturalised  from  transmitting  British  nationality  to 
his  children. («)  The  Court  of  Appeal,  to  whom  the  case 
went,  decided  it  on  another  ground,  and  avoided  expressing 
an  opinion  on  this  point. 

Certifi/iates  of  Naturalisation. — An  order  of  the  Home 
Secretary  fixing  the  fee  for  grant  of  certificate  and  regis- 
tration appeared  in  the  London  Gazette  for  1887,  p.  5. 
A  list  of  persons  to  whom  certificates  of  naturalisation  or 
re-admission  to  British  nationality  have  been  granted  during 
each  month  in  the  year  is  published  in  the  Zorw^ow  Gazette 
early  in  the  month  following. 

(o)  Be  Bourgeoise,  41  Ch.  D.  310.  See  a  note  on  this  decision  in  the 
Law  Quarterly  Beview,  vol.  iv.  p.  226.  On  affidavits  as  to  the  French  law, 
it  was  held  that  the  father  had  not  ceased  to  be  a  subject  of  France  ;  but  there 
appears  to  be  apetitio  principii  in  the  reasoning.  English  law_  held  the 
naturalisation  to  be  incomplete,  because  French  law  regarded  the  inlividual 
as  still  a  French  subject.  The  French  law  still  regarded  the  individual  as  a 
subject,  only  (it  appears)  if  the  English  naturalisation  was  incomplete. 
The  contention  that  naturalisation  was  &\i&o\\i\.e\j  prohibited  by  French  law 
seems  not  to  be  warranted  by  the  affidavits. 
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As  to  the  mode  of  proving  certificates,  declarations  of 
alienage,  &c.,  see  s.  lO  of  the  Act. 

British  Possessions. — It  will  be  observed  tbab  the  juris- 
diction given  to  Governors  of  British  possessions  only 
extends  to  grants  of  re-admission  to  British  nationality. 
Grants  of  British  nationality  generally  in  the  colonies  are 
governed  by  s.  i6  of  the  Act: — 

"  1 6.  All  laws,  statutes,  and  ordinances  which  may  be  duly 
made  by  the  Legislature  of  any  British  possession  for  impart- 
ing to  any  person  the  privileges,  or  any  of  the  privileges,  of 
naturalisation,  to  be  enjoyed  by  such  person  within  the 
limits  of  such  possession,  shall  withia  such  limits  have  the 
authority  of  law,  but  shall  be  subject  to  be  confirmed  or  dis- 
allowed by  her  Majesty  in  the  same  manner,  and  subject  to 
the  same  rules  in  and  subject  to  which  her  Majesty  has 
power  to  confirm  or  disallow  any  other  laws,  statutes,  or 
ordinances  in  that  possession." 

The  former  statute  on  this  subject  was  lo  &  li  Vict, 
c.  83,  repealed  by  the  schedule  to  this  Act. 

The  national  status  of  married  women  and  children  is 
regulated  by  s.  10  of  the  Act  of  1870.  With  this  sec- 
tion should  be  read  s.  3  of  the  Naturalisation  Act,  1872 
(35  &  36  Vict.  c.  39),  which  provides  that  nothing  con- 
tained in  the  Naturalisation  Act,  1870,  shall  deprive  any 
married  woman  of  any  estate  or  interest  in  real  or  personal 
property  to  which  she  may  have  become  entitled  previously 
to  the  passing  of  that  Act,  or  affect  such  estate  or  interest 
to  her  prejudice. 


National 
status  of 
maiTied 
women  and 
infant 
children. 


"National  Status  of  Married  Women  and  Infant  Children. 

"  10.  The   following    enactments  shall   be  made   with 
respect  to  the  national  status  of  women  and  children : 
"  (i)  A  married  woman  shall  be  deemed  to  be  a  subject 

of  the  State  of  which  her  husband  is  for  the  time 

being  a  subject : 
"  (2)  A  widow  being  a  natural-bom  British  subject,  who 

has  become  an  alien  by  or  in  consequence  of  her 

marriage,  shall  be  deemed  to  be  a  statutory  alien, 
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and  may  as  sucli  at  any  time  during  widowhood  Part  i. 
obtain  a  certificate  of  re-admission  to  British  Pebsons. 
nationality  in  manner  provided  by  this  Act :  Cap.  i. 

'■'  (3)  Where  the  father  being  a  British  subject,  or  the 
mother  being  a  British  subject  and   a  widow, 
becomes  an  alien  in  pursuance  of  this  Act,  every 
child  of  such  father  or  mother  who  during  in- 
fancy has  become  resident  in  the  country  where 
the  father  or  mother  is   naturalised,  and   has, 
according  to  the  laws  of  such  country,  become 
naturalised  therein,  shall  be  deemed  to  be  a  sub- 
ject of  the  State  of  which  the  father  or  mother 
has  become  a  subject,  and  not  a  British  subject : 
"  (4)  Where  the  father,  or  the  mother  being  a  widow, 
has   obtained    a   certificate   of   re -admission    to 
British  nationality,  every  child  of  such  father  or 
mother  who  during  infancy  has  become  resident 
in  the  British  dominions    with   such  father  or 
mother,  shall  be  deemed  to  have  resumed  the 
position  of  a  British  subject  to  all  intents  : 
"  (5)  Where  the  father,  or  the  mother  being  a  widow, 
has  obtained  a  certificate  of  naturalisation  in  the 
United  Kingdom,  every  child  of  such  father  or 
mother  who  during  infancy  has  become  resident 
with  such  father  or  mother  in  any  part  of  the 
United    Kingdom,    shall    be   deemed  to  be   a 
naturalised  British  subject." 
Infant  Children. — Sab-s.  (5)  of  this  section  is  appa- 
rently intended  to  meet  the  case  of  children  born  before 
the  certificate  of  naturalisation  is  obtained.     It  is  plain 
that,  so  far  as  these  are  concerned,  they  do  not  acquire 
British  nationality  unless  they  reside  with  the  naturalised 
parent  in  the  United  Kingdom.     But  it  would  a  fortiori 
apply  to  children  born  after  the  certificate  of  naturalisation 
is  obtained,  assuming  the  opinion  of  Kay,  J.,  in  Re  Bour- 
geoise,(a)  that  such  certificate  does  not  give  the  power  of 

^   (o)  41  Ch.  D.  310,  320,  citing  Fitch  v.  Weber,  6  Hare,  51.     Of.  authori- 
ties cited  in  De  Geer  v.  Stone,  22  Cli.  D.  243. 
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transmitting  nationality  to  descendants,  to  be  correct. 
The  Court  of  Ap.peal,  in  the  case  cited,  left  this  question 
unanswered,  as  one  of  great  difficulty.(a)  It  is,  however, 
exceedingly  difficult  to  find  anything  in  the  Act  which 
would  give  this  power  to  persons  naturalised  under  it; 
having  regard  more  especially  to  the  construction  put  by 
the  Legislature,  in  passing  the  13  Geo.  III.  c.  21,  upon 
the  much  larger  language  of  the  7  Anne,  c.  5,  s.  3,  and  the 
4  Geo.  II.  c.  21. 

It  will  be  seen  that  all  the  legislation  which  has  taken 
place  on  this  subject  proceeds  on  the  principle  that  a  man 
is  unable  of  himself,  without  statutory  assistance,  to  change 
his  nationality.  In  the  words  of  Lord  Hatherley  in  Udny 
V.  TJdny,^))  "  the  question  of  naturalisation  and  allegiance 
is  distinct  from  that  of  domicil.  A  man  cannot,  at  present 
at  least,  put  ofE  and  resume  at  will  obligations  of  obedience 
to  the  Government  of  the  country  of  which  at  his  birth  he 
is  a  subject,  but  he  may  many  times  change  his  domicil." 
The  Act  of  which  a  summary  has  just  been  given  has 
rendered  that  possible  which  was  not  so,  at  least  in  Eng- 
land, when  Lord  Hatherley  spoke,  but  the  essential  dis- 
tinction between  domicil  and  nationality  must  neverthe- 
less be  borne  in  mind  in  considering  its  provisions.  In 
Moorlwuse  v.  Zord,(c)  Lord  Kingsdown,  speaking  of  the 
acquisition  of  a  French  domicil,  is  reported  as  saying  that, 
in  order  to  effect  such  a  result,  a  man  must  intend  to 
iecome  a  Frenchman  instead  of  an  Englishman.  But,  as 
Lord  Westbury  points  out,  in  his  judgment  in  the  case  of 
Udny  V.  Udny,(d)  just  referred  to,  these  words  are  likely 
to  mislead,  if  they  were  intended  to  signify  that  for  a 
change  of  domicil  there  must  be  a  change  of  nationality, 
that  is,  of  natural  allegiance.    That  would  be  "  to  confound 


(o)  Mr.  Dicey,  in  an  elaborate  note  on  this  question  in  tlie  Law  Quarterly 
Memew,  vol.  v.  (!br  1889),  p.  438.  approves  of  Kay,  J.,'8  opinion  that  the 
children  of  persons  naturalised  un  ler  this  Act  are  aliens.  See,  for  arguments 
on  the  other  side,  a  note  in  Law  Quarterly  Meview,  18S8   vol.  iv   p   226 

(V)   Udny  T.  Udny,  L.  E.  i  H.  L.,  So.  441,  452.  ' 

(c)  10  H.  L.  C  272  And  see  Baldane  v.  Echford,  L.  E.  8  Eq.  6^1 : 
In  re   Capdevielle,  2  H.  &  U.  985  ;  and  Attorney-General  v.  CouiUesg  de 

Waldstatt,  3  H.  &  C.  374. 

(d)  L.  E.  I  H.  L.,  Sc.  460. 
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the  political  and  civil  states  of  an  individual,  and  to  destroy  Part  I. 

the    difference  between  patria  and   domicilium."      This  Persoxs. 

essential  distinction  will  become  more  manifest,  when  the  Cap.  I. 
law  of  domicil  has  been  considered. 


aUMMABY. 


I. 


Nationality,  according  to  the  English  Common  Law,  was  p. 
decided  absolutely  and  once  for  all  by  the  place  of  birth. 
Those  who  were  bom  within  the  allegiance  of  the  British 
Crown,  and  those  only,  were  regarded  throughout  their 
lives  as  British  subjects. 

By  the  statutes  previous  to  33  &  34  Vict.  c.  14  (25  pp.  2,  3. 
Edw.  III.  st.  2,  7  Anne,  c.  5,  s.  3,  4  Geo.  II.  c.  21,  and 
13  Geo.  III.  c.  21),  the  privileges  of  nationality  were  con- 
ferred on  the  descendants,  up  to  and  including  the  second 
generation,  of  a  natural-born  British  subject  who  were 
born  abroad,  the  transmission  of  this  statutory  nationality 
depending  upon  the  father  alone. 

By  33  &  34  Vict.  c.  14,  the  restrictions  on  the  capacities  pp.  6-18. 
of  aliens  were  abolished  so  far  as  the  power  of  inherit- 
ing or  otherwise  taking  British  land  was  concerned,  and 
statutory  means  were  provided  (superseding  those  which 
had  formerly  existed)  for  the  naturalisation  and  de- 
naturalisation  of  aliens  in  Great  Britain,  and  of  British 
subjects  abroad,  including  the  acquisition  of  political  rights. 

The  nationality  of  a  married  woman  follows  that  of  her  pp.  18,  ig. 
husband,  and  the  nationality  of  children  follows  that  of 
the  father,  or  of  the  mother  if  a  widow,    A  married  woman 
who  becomes  a  widow  may  change  her  nationality  under 
the  provisions  of  33  &  34  Vict.  c.  14. 

The  Legislatures  of  British  possessions  and  colonies  may  p.  18. 
confer  a  limited   British   nationality,  valid   within   their 
territorial  limits. 

On  the  cession  or  abandonment  of  territory,  by  conquest  pp.  9.  lo- 
or  otherwise,  the  nationality  of  the  inhabitants  is  generally 
provided  for  by  treaty ;  but  in  the  absence  of  treaty  pro- 
visions, will  probably  depend  upon  the  voluntary  transfer 
or  retention  of  their  domicil. 
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DOMICIL. 


By  the  law  of  England,  and  of  all  other  civilised  countries, 
each  individual  has  ascribed  to  him  at  his  birth  two  dis- 
tinct legal  status  or  conditions;  one  by  virtue  of  which 
he  becomes  the  subject  of  some  particular  country,  binding 
him  by  the  tie  of  natural  allegiance,  which  is  called  his 
political  status  or  nationality,  and  which  has  been  dis- 
cussed in  the  preceding  chapter ;  the  other,  by  virtue  of 
which  he  becomes  the  citizen  of  some  particular  country,, 
as  such  possessed  of  certain  municipal  rights,  and  subject 
to  certain  obligations.  This  is  called  his  civil  status, 
entirely  distract  from  the  first,  which  depends  on  different 
laws  in  different  co  an  tries  ;  whereas  the  civil  status  is 
governed,  universally  by  the  single  principle  of  domicil, 
the  criterion  established  by  international  law  for  deter- 
mining it.  (a)  As  to  the  proper  definition  of  domicil, 
much  difficulty  has  always  been  felt.  Dr.  Phillimore 
defines  it  as  "a  residence  at  a  particular  place,  accom- 
panied with  positive  or  presumptive  proof  of  an  intention 
to  remain  there  for  an  unlimited  time."(6)  There  can 
be  no  doubt  that  this  is  the  kind  of  residence  which  is 
essential  to  domicil,  but  the  conception  itself  may  be, 
perhaps,  more  accurately  explained  as  the  relation  of  an 
individual  to  a  particular  State  which  arises  from  his  resi- 

(a)  Per  Loid  Westbury  in  Udny  v.  Udmj,  L.  E.  i  H.  L.,  So.  460. 
(h)  Pbillimore's  Law  of  Domicil,  p.  13.  Adopted  by  Lord  Westbury  in 
Udny  y.Udny.  In  £eU  v.  Kenned;/,  L.  K.  i  H.  L.,  So.  307,  the  same 
judge  said  that  domicil  was  "  the  relation  which  the  law  creates  between  an 
individual  and  a  particular  locality  or  country  ;  "  which  is  said  in  Abd-ul 
Messih  V.  Farra,  13  App.  Cas.  431  ;  57  L.  J.  P.  C.  91,  to  be  more 
accurate. 
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dence  mthin  its  limits  as  a  member  of  its  community.  There  pakt  I. 
must  be  always  one  particular  State  towards  which  this  I'ersoks. 
relation  exists,  and  there  can  never  be  more  than  one  at  Cap.  II. 
the  same  time.(a)  (Story's  Conflict  of  Laws,  §  45.)  Mr. 
Westlake  (Private  International  Law,  §  30)  asserts  that 
domicil  is  "  the  legal  conception  of  residence,"  particu- 
larised and  defined  only  for  the  sake  of  legal  precision ; 
but  as  he  admits  immediately  afterwards  that  residence  is 
not  domicil,  unless  accompanied  by  the  particular  circum- 
stances under  which  the  law  will  recognise  it,  it  is  evi- 
dent that  such  a  definition  is  not  entirely  satisfactory. (6) 
What  those  circumstances  are  is  just  the  question  which 
it  is  the  object  of  definition  to  answer.  Where  a  man 
resides  is  always  a  matter  of  fact,(c)  and  when  this  fact 
is  once  ascertained,  the  legal  idea  of  domicil  comes  at 
once  into  existence.  There  must  therefore  be  a  territory 
or  country  with  which  to  associate  the  idea  of  domicil; 
and  mere  residence  in  a  community,  exempt  from  the  real 
local  jurisdiction  (as  at  Shanghai  in  China),  will  not 
Ao.(d) 

The  domicil  which  attaches  to  a  man  at  the  moment  of  Domicil  of 
his  birth,  generally  spoken  of  as  the  domicil  of  origin,  is  in  °"S'°* 
ordinary  cases  that  of  his  father ;  though  where  a  child  is 
posthumous  or  illegitimate  (e)  the  domicil  of  its  mother  is 
necessarily  taken  to  decide  its  own.  Cases  can  of  course  be 
suggested  where  the  domicil  must  be  decided  by  the  place 
of  birth,  or  even  some  other  place ;  as,  for  instance,  in  the 
case  of  a  chUd  found  exposed,  whose  parents  are  unknown. 
In  ordinary  cases,  however,  the  domicil  of  origin  is  that  of 

(o)  As  to  the  possibility  of  a  double  domicil,  see  SomermUe  v.  SomervUle, 
5  Ves.  749. 

(6)  See  Maltass  v.  Maltass,  i  Roberts,  74,  and  Munro  v.  Munro,  7  CI.  & 
F.  842. 

(c)  JBempde  v.  Johnstone,  3  Ves.  Jun.  201. 

{d)  TootaVs  Trusts,  23  Ch.  D.  532.  "Residence  in  a  territory  or  country 
is  an  essential  part  of  the  legal  idea  of  domicil  "  :  per  Chitty,  J.,  at  p.  538. 
The  same  was  held  in  Ahd-ul  Messih  v.  Farra,  13  App.  Cas.  431;  57 
L.  J.  P.  C.  88. 

(c)  If,  howeyer,  an  illegitimate  child  have  a  father  whose  paternity  is 
fixed,  by  acknowledgment  or  otherwise,  the  domicil  of  that  father  attaches 
to  it :  Be  Wright's  Trusts,  2  K.  &  J.  595. 
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one  of  the  parents,  and  during  legal  infancy  it  changes 
with  that  from  which  it  is  derived.  Mr.  Westlake  points 
out  (P.  I.  Law,  §  37)  that  a  married  minor  must  be  regarded 
as  sui  juris  for  the  purposes  of  domicil,  since  on  his  or  her 
marriage  a  new  home  is  founded.  In  such  a  case  the 
question  would  appear  to  be  one  of  fact,  and  if  the  minor, 
after  the  ceremony  of  marriage,  continued  to  reside  with 
his  or  her  parents,  there  would  be  no  occasion  to  consider 
it,  inasmuch  as  there  would  be  only  one  locality  to  which 
the  domicil  could  possibly  be  attributed.  It  is  apparent 
that  the  domicil  of  an  orphan  must  be  decided  by  that  of 
its  legal  guardian,  and  when  this  test  cannot  be  applied,  it 
becomes  a  question  of  the  place  where  the  child  in  fact 
resides.  A  doubt  has,  however,  been  raised,  whether  the 
legal  guardian  of  an  infant  can  change  its  domicil,  with 
the  effect  in  many  cases  of  bringing  it  under  the  influence 
of  a  law  of  succession  more  favourable  to  himself.  It  is 
quite  clear  that  when  that  guardian  is  a  surviving  mother, 
or  even,  it  would  seem,  a  step-mother,  and  there  is  no 
suggestion  of  fraudulent  intention,  the  change  can  effec- 
tively be  made,  (a)  In  other  cases,  however,  there  is 
more  doubt,  and  Story  suggests  that  it  is  extremely 
difficult  to  find  any  reasonable  principle  by  which  a 
guardian,  not  a  parent,  can  alter  by  a  change  of  domicil 
the  i-ight  of  succession  to  the  minor's  property.  English 
law  is  barren  of  authority  on  the  subject,(J)  but  the 
inquiry  as  to  what  is  sufiBcient  to  change  the  domicil  of 
adults  is  a  more  fruitful  one,  and  has  given  rise  to  a  mass 
of  litigation. 

The  domicil  of  origin  adheres  until  a  new  domicil  is 
acquired,(c)  and  in  the  case  of  an  adult  this    change    is 
effected  by  a  de  facto  removal  to  a  new  place  of  residence, 
^d^tranaT"'  together  with  an  animus  manendi.(d)     As  to  the  facti(m 

(a)  Potinger  v.  Wightman,  3  Mnriv.  67. 

(6)  Story,  §  506,  u. ;  Burge  on  For.  and  Col.  Law,  pt.  i.  c.  2  pn    qS   10  • 
Bobertson  on  Succession,  p.  196.  >  rr   j  >  j7  > 

fel  ^f  ^■^'^'i^^p;  L.  R.  I  H.  L.,  So.  307;   Udny  v.  Vdny,  ibid.  460. 
T  ^R^  ,Jt  Lauderdale  Peerage   10  App   Ciis.  692;  Bovglas  y.  Dovglcs, 
Jm  R   12  Eq.  617  ;  B^aldane  7.  Eckford,  L.  R.  8  Eq.  631  ;\De  Bonruval  v 
De  Bonnevat,  i  Curt.  864.  'i.     i    ,  -^e  j^onnetai  v. 
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of  removal,  it  is  apparently  now  settled  by  the  case  of  Paet  I. 
Udny  V.  Udny  (a)  that  a  new  domicil  is  not  acquired  until  Demons. 
the  transit  is  complete,  and  that  when  a  domicil  of  choice  Cvp.  II. 
is  abandoned,  the  domicil  of  origin  revives  until  a  new 
one  is  completely  fixed.  In  Lord  Hatherley's  words  in  the 
case  cited,  a  man  may  not  only  change  his  domicil,  but 
also  abandon  each  successive  domicil  simpHciter,  so  that 
the  original  domicil  simpliciter  reverts ;  and  this  doctrine 
was  accepted  and  approved  by  the  Master  of  the  Rolls  (Sir 
O.  Jessel)  in  the  later  case  of  King  v.  Foxwell.Q))  In 
the  absence  of  evidence  the  domicil  of  origin  must  of 
course  be  presumed  to  have  continued,  so  that  the  burden 
of  evidence  will  be  on  the  party  who  alleges  its  aban- 
donment.(c)  If  the  domicil  of  origin  reverts  when  an 
acquired  domicil  is  abandoned  without  a  new  one  being 
acquired,  it  would  naturally  follow  that,  with  regard  to 
the  domicil  of  origin  itself,  mere  abandonment  is  not 
sufficient  to  divert  it.  In  other  words,  a  domicil  of 
origin  cannot  be  abandoned  unless  and  until  a  new  one 
is  acquired.  Accordingly  it  was  held  by  Lord  Alvanley,  in 
Somerville  v.  Somerville,(d)  whose  judgment  is  cited  with 
approval  by  Sir  0.  Cresswell  in  Crookenden  v.  Fuller,{e) 
that  "  the  original  domicil  is  to  prevail  until  the  party  has 
not  only  acquired  another,  but  has  manifested  and  carried 
into  execution  an  intention  of  abandoning  his  former 
domicil  and  taking  another  as  his  sole  domicil " — a  dictum 
the  peculiar  wording  of  which  is  due  to  the  fact  that  in 
Somerville  v.  Somerville  the  Court  was  called  upon  to  lay 
down  that  for  purposes  of  succession  a  man  can  have  but 
one  domicil.  That  mere  abandonment  was  not  in  any 
case  sufficient  to  divert  domicil  had  been  held  by  Sir 
John  Leach  in  Munro  v.  I)ouglas,{f)  and  Mr.  Westlake,  in 
suggesting  the  theory  that  the  domicil  of  origin  reverts  in 

(a)  L.  K.  I  H.  L.,  Sc.  460.  (6)  L.  B.  i  Ch.  D.  518. 

(c)  CrooUndeny.  Fuller,  29  L.  J.  P.  &  M.  i  ;  The  Lauderdale  Peerage, 
10  App.  Cas.  692.  Jd)  S  Ves   786. 

(e)  29  L.  J.  P.  &  M.  8.  See  Munro  v.  Munro,  7  CI.  &  F.  842  ;  Collier  v. 
Mwaz  2  Curt.  855  ;  Hodgson  v.  Z>e  Beaucheane,  12  Moo.  P.  0.  285. 

(/)'S  Madd.  405. 
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Part  I.  transitu,  adds  that  he  finds  no  English  authority  for  the 
Peesokp.  proposition,  except  for  the  purposes  of  prize  cases  in  the 
C^I.       Admiralty    Courts,  (a)     The    dicta,  however,  in    Udny  v. 

Udny  and  King  v.  Foxwdl  just  adverted  to  must  now  be 

taken  as  decisive  of  the  question.  Mere  abandonment 
divests  all  domicils  except  that  of  origin.  The  domicil  of 
origin  of  necessity  adheres  until  a  new  one  is  acquired,  as, 
if  this  were  not  so,  the  man  who  had  left  the  country  of 
his  home  for  the  first  time  would  be  left  in  itinere  without 
any  domicil  at  all,  a  condition  of  things  which  cannot 
possibly  exist.  But  the  abandonment  of  the  acquired 
domicil  must  of  course  be  complete ;  and  it  has  been  held 
that  a  French  domicil  by  acquisition  is  not  so  abandoned 
by  mere  embarkation  on  a  vessel  bound  for  England,  the 
person  in  question  being  compelled  by  ill-health  to  re- 
land,  and  having  never  in  fact  quitted  the  French  har- 
bour.(&)  And  it  would  d,  fortiori  seem  that  a  mere  intention 
to  abandon  an  acquired  domicil,  even  with  the  view  of 
reverting  to  an  original  domicil,  is  inefi'ectual.(c) 
Animus  Accompanying  the  factmn  there  must   necessarily  be 

relinquendi.  an  animus  relinquendi,  or  the  abandonment  would  be  ia 
reality  no  abandonment  at  all.  It  is  this  animus  which 
constitutes  the  whole  diiference  between  mere  absence 
from  the  domicil  and  its  relinquishment ;  and  while  a  man 
may  divest  himself  of  an  acquired  domicil  in  an  hour  by 
crossing  the  territorial  limit  of  the  State  with  the  intention 
of  permanently  quitting  it,  he  may,  without  such  inten- 
tion, wander  over  the  face  of  the  earth  for  years  and 
preserve  his  domiciliary  status  unaffected.  Subsequent 
declarations  will  of  course  be  received  as  evidence  that  this 
animus  relinquendi  was  absent  when  the  country  of  the 
domicil  was  quitted,  as  in  the  cases  of  Jopp  v.  Wood  (d) 
and  In  re  Capdevielle  (e) ;  and  it  is  clear  that  proof  of 
an  animus  manendi  in  the  country  of  the  new  home  will 

(a)  P.  I,  L.  §  39. 

(6)  In  the  Goods  of  Baffenel,  32  L.  J.  P.  &  M.  203. 
(c)  In  re  Marrett,  Chalmers  v.  Wivgfield,  36  Ch.  i)  400 
)  34  L-  J.  Ch.  212.  (e)  33  L.  J.  Ex.  306. 
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conclusively  establish  the  intention  to  abandon  the  old.    If,       p^et  I. 
however,  it  is  shown  that  the  aniwMS  relinqueiidi  or  non  re-      Persons- 
vertendi  never  came  into  existence,  as  in  the  case  of  political     Cap.  If. 
refugees  and  exiles,(a)  it  is  of  course  unnecessary  to  in- 
quire  further.    The  animus  relinquendi  is  in  practice  almost 
identical  with  the  animus  manendi,  when  the  latter  exists ; 
and  it  is  only  in  cases  of  mere  abandonment,  according  to 
the  principle  stated  in  Udny  v.  Udny,(h)  that  the  considera- 
tion of  the  former  by  itself  is  necessary  or  practicable. 

Next,  with  regard  to  the  necessary  animus  for  the  acqui-  Animus 
sition  of  a  new  domicil,  when  the  transit  to  its  locality  is  ^nanendi. 
complete,  there  is  in  theory  no  difficulty.  There  must  be, 
in  addition  to  the  animus  non  revertendi  to  the  old  home, 
an  animus  manendi  in  the  new.  In  the  words  of  Dr. 
Phillimore,  which  have  been  already  cited,  there  must  be 
positive  or  presumptive  proof  of  an  intention  to  remain  in 
the  locality  chosen  for  aa  unlimited  time.  It  may  be 
mentioned  that  the  oath  of  a  person  whose  domicil  is  in 
question  as  to  his  intention  to  change  his  domicil  is  not 
conclusive,  but  is  evidence  for  the  Court  to  take  into 
consideration. (c)  And  in  Maiming  v.  Manning  (d)  the 
affidavit  of  a  husband,  who  petitioned  for  a  divorce,  that 
he  had  settled  in  England  with  an  animus  manendi,  was 
disbelieved.  Whether  mere  length  of  residence  will  in 
itself  amount  to  such  presumptive  proof  as  is  required  may 
be  doubted, (e)  and  there  must  always  necessarily  be  other 
facts  from  which  such  an  intention  may  be  implied.  It  has 
been  held  that  a  Scotchman  who  resided  in  England  for 
the  last  twenty-two  years  of  his  life,  living  in  lodgings, 
hotels,  and  boarding-houses,  had  not  thereby  lost  his 
Scotch  nor  acquired  an  English  domicil.(/) 

The  "  intention  "  which  is  here  spoken  of  is  necessarily  ^«imMs  or 
a  vague  expression,  involving  elements  of  law  as  well  as  ^^^^^  ^^^^ 


acts. 


(o)  Collier  v.  Bivaz.,  2  Curt.  858  ;  De  Bonneval  v.  De  JSonneval,  I  Curt- 
856  ;  Burton  v.  Fisher,  i  Milw.  183. 

(b)  L.  R.  I  H.  L.,  So.  452  ;  ante,  p.  25.  „   „  ^ 

(c)  Wilson  V.  Wilson,  L.  E.  2  P.  &  D.  435.  (d)  L.  E.  2  P.  &  D.  223. 
(e)  Joppv.  Wood,  3^L.  J.  Ch.  212.  Of.  Bradfordw.rouncf,  29  Ch.D.617. 
If)  In  re  Patience,  Patience  v.  Main,  29  Ch.  D.  976. 
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Part  I.  fact,  and  much  difficulty  tas  been  felt  in  defining  it  more 
Peesons.  closely.  The  ordinary  rule  that  a  man  must  be  taken  to 
CaiTIi.      intend  the  legal  consequences  of  his  act,  fails  in  application 

when  the  intention  itself   forms  the  principal  part  of  the 

act  in  dispute ;  and  it  has  been  argued  with  some  force, 
that  since  a  change  of  domicil  depends  upon  intention 
alone,  an  expressed  intention  to  retain  a  domicil  of  origin 
must  be  given  full  effect,  though  the  intention  to  establish 
a  permanent  home  or  residence  in  the  new  locality  be  put 
beyond  a  doubt,  (a)  It  has  been  contended,  and  perhaps 
was  at  one  time  the  law  of  Scotland, (&)  that  in  order  to 
prove  a  change  of  domicil,  it  is  necessary  to  show  that  the 
person  concerned  intended  to  change  his  civil  status,  to 
give  up  his  position  as  a  citizen  of  one  country,  and  to 
assume  a  position  as  the  citizen  of  another.  The  English 
law,  however,  may  now  be  regarded  as  definitely  settled  on 
this  point.  The  intention  required  for  a  change  of  domicil, 
as  distinguished  from  the  action  embodying  it,  is  an  in- 
tention to  settle  in  a  new  country  as  a  permanent  home ; 
and  if  this  intention  exists  and  is  sufficiently  carried  into 
effect,  certain  legal  consequences  foUow  from  it,  whether 
such  consequences  were  intended  or  not,  and  even  though 
the  person  concerned  may  have  expressed  a  contrary  wish 
as  to  the  legal  result  of  his  acts.(c)  In  the  words  of 
Bacon,  V.O.,  it  is  only  necessary  to  show  that  a  man  has 
established  himself  in  a  country,  meaning  to  reside  j  there 
all  the  days  of  his  life,(^)  or  with  the  intention  of  living 
there  permanently. (e)  Thus,  where  a  British-born  subject 
resided  many  years  at  Hamburg  under  circumstances 
which  afforded  evidence  of  a  domicil  there,  and  then  made 
a  will  in  England,  where  he  was  present  for  a  temporary 
purpose,  in  which  he  declared  that  it  was  not  his  intention 

(a)  See  Attorney -General  v.    Waldstatt,  3  H.  &  C.  374;  MoorJioiuey. 
Lord,  10  H.  L.  0.  272,  292  ;  Douglas  y.  Douglas,  L.  E.  12  Eq.  617. 

(b)  Donaldson  v.  McClure,  20  C.  of  Sess.  Cas.  (2rid  Series)  307. 

(c)  Douglas  v.  Douglas,  h.  R.   12  Eq.  617,  644;  Haldane  t.Eckford, 
L.  R.  8  Eq.  631. 

(d)  Stevenson  v.  Masson,  L.  R.  17  Eq.  78. 

(e)  Bradford  y.  Young,  29  Ch.  D.  617. 
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to  renounce  his  domicil  of  origin  as  an  Englishman,  it  p^rt  1, 
was  held  that  his  declaration  of  intention  could  not  prevail  Person*. 
against  the  foreign  domicil  in  fact.(a)  It  was  said  by  the  Cap.  II. 
Court  in  that  case  that  such  an  expression  of  intention 
amounted  to  a  desire  to  have  two  domicils ;  or,  at  any  rate, 
to  change  his  domicil  in  fact  without  submitting  to  the 
consequences  in  law.  A  declaration  of  intention  to  retain 
domicil  itself  being  thus  insufficient,  it  is  quite  clear  that 
a  declared  intention  to  retain  the  nationality  of  origin  will 
have  even  less  eifect.(6)  The  latter  declaration,  indeed, 
seems  by  itself  to  be  hardly  evidence  of  that  intention 
to  keep  or  transfer  the  permanent  home  which  the  law 
looks  for ;  while  an  expressed  intention  to  retain  domicil 
itself  is  undoubtedly  some  evidence  to  show  that  domicil 
has  been  retained,  though  it  will  not  be  allowed  to  counter- 
balance actual  facts.  In  some  cases  (c)  it  has  been  held, 
no  doubt,  that  an  original  domicil  has  been  retained  by 
the  mere  expression  of  an  intention  to  return  before  death 
to  the  residence  which  has  been  abandoned ;  but  the 
distinction  to  be  drawn  between  the  principle  of  these 
cases  and  that  which  was  followed  in  Be  Stern  appears  to 
be,  that  while  a  man  is  not  allowed  to  contradict  the 
legitimate  inference  from  his  conduct  by  the  expression  of 
a  bare  wish  to  retain  a  domicil  which  he  has  practically 
abandoned,  yet  a  honA  fide  declaration  that  he  means  in 
fact  to  return  to  his  original  residence,  will  be  accepted  by 
the  law  as  evidence  that  the  abandonment  has  not  been 
complete. 

The  intention  required  for  a  change  of  domicil,  there-  Distinctive 
fore,  is  that  of  settling  in  a  new  country  as  a  permanent  "^^^^f^t 
home  ;  (cf)  but  then  comes  the  material  question,  what  is  reeideiice  or 
a  permanent  home,  and  how  is  it  to  be  distinguished  from    °™'°'  ■ 
a  temporary  one  ?     The  modern  decisions  establish  that 

(a)  Be,  Stern,  28  L.  J.  Ex.  22  ;  3  H.  &  N.  594. 

(J)  Brunei  v.  Brunei,  L.  E.  12  Eq.  298. 

(c)  Jopp  V.  Wood,  34  L.  J.  Ch.  212 ;   Ee   Capdeviel'e,  33  L.  J.  Ex. 

°(d)  Dovglat  v.  Douglas,  L.  E.   12  Eq.   212 ;   Vdny  v.  Udny,  L.  E.  i 
H.  L.,  Sc.  441. 
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Part  1. 
Persons. 

Cap.  II. 


Liability  to 
interruption. 


where  a  foreign  residence  has  been-  permanently  adopted 
with  a  view  to  the  acquisition  of  a  fortune,  a  change  of 
domicil  will  not  be  averted  by  the  mere  existence  of  an 
"  ulterior  design  to  return  when  that  object  is  attained. 
This  is  the  view  taken  by  Westlake  (P.  I.  Law,  §  38),(a) 
and  is  in  accordance  with  the  later  case  of  AUardice  v. 
Onslow ;  (h)  but  the  contrary  was  held  by  Lord  Romilly 
in  i86s,(c)  though  it  is  to  be  noted  that  in  the  last-men- 
tioned case  there  was  a  direct  expression  of  an  intention 
to  return  to  the  original  place  of  residence.  A  like 
declaration  of  intention  was  disregarded  in  Doucet  v. 
Geoghega.n,(d)  where  James,  L.J.,  said  that  a  man  who 
says  he  will  go  back  when  his  fortune  is  made  "  is  like  a 
man  who  expects  to  reach  the  horizon."  The  prospect 
of  return  to  their  home  which  is  cherished  by  political 
refugees  is  of  a  more  determinate  character,  and  this, 
so  long  as  the  exile  is  involuntary, (c)  will  prevent  the 
substitution  of  a  new  domicil  for  that  of  origin  from 
being  complete. (/)  The  same  principle,  that  an  invo- 
luntary detention  is  destitute  of  the  requisite  animus, 
is  applicable  to  incarceration  in  prison. (^)  When  the  resi- 
dence is  liable  to  be  interrupted  at  any  moment  by  the 
intervention  of  another  will,  the  elements  of  domicil  are 
incomplete  ;  the  animus  being  at  most  conditional.  Thus 
an  officer  in  her  Majesty's  service,  who  may  at  any  time 
be  required  for  foreign  service,  cannot  while  no  such 
demand  is  made  upon  him  acquire  a  domicil  abroad  ;  (Ji) 
nor  could  an  officer  in  the  East  India  Company's  employ- 
ment, who  was  at  all  times  liable  to  be  recalled  to  India, 


(a)  Bruce  v.  Bruce,  2  B.  &  P.  229,  n.  (6)  33  L.  J.  Ch.  434. 

(c)  Jopp  V.  Wood,  34  L.  J.  Ch.  212.  As  to  these  cases  of  Anglo-Indian 
Jomicil,  see  per  Lindley,  L.J.,  in  Ex  parte  Cunningham,  13  Q.  B.  D.  at 
p.  425;  and  also  per  Malins,  V.C.,  in  Boucet  v.  Geoqlieqan,  0  Ch.  D  at 
PP-  452,  453- 

W)  9  Ch.  D.  441.    Cf.  In  re.  BeU,  Bell  v.  Kendall,  W.  N.  1888,  p.  48. 

(e)   Collier  v.  liivaz,  2  Curt.  858. 

(/)  Be  Bonneval  v.  Be  Bonneval,  i  Curt.  856. 

(a)  Burton  y.  Fisher,  i  Milw.  183. 

Oi)Hod!ison  Y  Be  Beauchesne,  12  Moo.  P.  C.  285.  See  per  Lindley, 
L.J,,  m  Ux  parte  Cimnmgham,_  13  Q.  B.  D.  at  p.  425,  as  to  the  anomalous 
and  exopptional  nature  of  cases  involving  an  Anglo-Indian  domicil. 
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acquire  one  in  Eagland.(a)   But  the  duty  of  a  peer  of  Great      Pakt  I. 
Britain  to  advise  her  Majesty  whenever  she  may  call  for      Pj^rsons. 
his  advice,  or  to  attend  the  House  of  Lords  whenever  his      Cap.  it. 
attendance  there  is  required,  whether  in  any  sense  a  legal 
duty  or  not,  does  not  incapacitate  him  from  abandoning 
his  English  domicil  of  origin  and  acquiring  a  new  domicil 
abroad.(&) 

In  all  cases  it  must  be  remembered  that  the  onus  of  Onus  of  proof, 
proof  is  upon  the  party  who  alleges  a  change  of  domi- 
cil ;  (c)  but   it    has    been  held   that  slighter  evidence  is 
required  of  an  intention  to  revert  to  a  domicil  of  origin, 
than  of  an  intention  to  adopt  one  entirely  n6w.(d) 

In  certain  cases,  however,  the  law  fixes  the  domicil  of  Presumpti  )ds 
an  individual  without  reference  to  intention,  or  the  pre-  ° 
sence  of  its  usual  indicia ;  though  it  would  be  perhaps 
more  correct  to  say  that,  in  certain  cases,  the  law  does  not 
allow  the  presumption  of  intention,  which  it  raises  for  itself, 
to  be  contradicted.  The  most  common  example  of  this 
principle  is  the  rule  that  a  woman  assumes  on  her  mar- 
riage the  domicil  of  her  husband.  («)  And  this  is  so,  even 
though  the  marriage  be  voidable,  since  "a  woman  when 
she  marries  a  man,  not  only  by  construction  of  law,  but 
absolutely  as  a  matter  of  fact,  does  acquire  the  domicil  of 
her  husband  if  she  lives  with  him  in  the  country  of  the 
domicil.  The  petitioner  had  the  intention  of  taking  up  her 
permanent  abode  with  him,  and  of  making  his  country  her 
permanent  home."(/)  How  far  she  may  afterwards  be  able 
to  choose  a  new  domicil  for  herself,  and  under  what  cir- 
cumstances such  a  choice  will  be  recognised,  is  not 
altogether  clear. 

According  to  the  dicta  of  Lord  Oran worth  (g)  in  Dolphin 
V.  Boiins,  founded  on  the  older  decision  of  Williams  v. 

(a)  Attorney-  General  v.  Pottinger,  30  L.  J.  Ex.  284  ;  Oraigie  v.  Lewin, 
3  Curt.  435. 

(6)  Hamilton  v.  Dallas,  L.  E.  i  Ch.  U.  257. 

(c)  Bell  V.  Kennedy,  L.  E.  i  H.  L.,  So.  307 ;  The  Lauderdale  Peerage, 
10  App  Cas.  692.  id)  Lord  v.  Colvin,  28  L.  J.  Ch.  361. 

(e)  Bremer  v.  Freeman,  10  Moo.  P.  C.  306. 

(/)  Turner  v.  Thompson,  13  P.  D.  37,  41. 

{g)  7  H.  L.  C.  390. 
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Part  I.       jDorvier ,{a)  and  adopted  with  approval  by  Sir  E.  Phillimore 
Peksoks.     jjj  the  later  case  of  Le  Sueur  v.  Le  Smur,(b)  a  married 
C,u-.  II,      woman   is  undoubtedly  rendered  capable  of  acquiring  a 
Domicil  of       domicil  distinct  from  her  husband's  by  a  judicial  separation, 
marriea  In  DolpMn  V.  jRohins,  Lord  Cran worth  evinced  an  inclina- 

arsdncP'^'"  tion  to  go  a  step  further.  "  I  should  add,"  he  says,  "  that 
there  may  be  exceptional  cases,  to  which  even  without 
judicial  separation  the  general  rule  would  not  apply,  as,  for 
instance,  where  the  husband  has  abjured  the  realm,  has 
deserted  his  wife,  and  established  himself  permanently  in  a 
foreign  country,  or  has  committed  felony  and  been  trans- 
ported. It  may  be  that  in  these  and  similar  instances  the 
nature  of  the  case  may  be  considered  to  give  rise  to 
necessary  exceptions."  A  similar  conclusion  is  indicated 
by  expressions  which  fell  from  Lord  Eldon  and  Lord 
Eedesdale  in  Tovey  v.  Lindsay,{e)  and  was  adopted,  as  far 
as  wilful  desertion  by  the  husband  is  concerned,  by  Sir  E. 
Phillimore  in  the  case  of  Le  Sueur  v.  Le  Sueur  (c^  just  cited, 
where  he  said:  "Upon  the  whole,  I  am  disposed  to 
assume  in  favour  of  the  petitioner  the  correctness  of  the 
opinion  that  desertion  on  the  part  of  the  husband  may 
entitle  the  wife,  without  a  decree  of  judicial  separation,  to 
choose  a  new  domicil  for  herself ;  and  in  coming  to  that 
conclusion  I  am  aware  that  I  am  going  a  step  further  than 
judicial  decisions  have  yet  gone."  The  petition  in  that 
case  was  dismissed  upon  another  ground,  namely,  that 
though  the  wife,  under  such  circumstances,  might  elect  a 
domicil  of  her  own,  she  could  not  make  her  husband 
amenable  to  the  lex  fori  of  her  new  domicil,  and  that 
inasmuch  as  neither  his  domicil  nor  the  place  where  the 
marriage  was  contracted  was  in  England,  the  English  Court 
had  no  jurisdiction  to  dissolve  the  marriage ;  but  the 
principle  was  clearly  indicated,  and  may  now  be  regarded 
as  settled.  It  is  hardly  necessary  to  observe,  after  con- 
fa)  2  E.b.  Eocl.  505. 

(6)  L.  R.  I  P.  D.  139.  In  Be.  Daly's  Settlement,  25  Beav.  456,  Lord 
Komilly  had  held  that  a  separation  de  facto  for  thirty  years  was  not  suffi- 
cient to  confer  an  indi"pendent  domicil  on  a  married  woman. 

(c)  I  Dow,  117,  138,  140.  {d)  L.  E,  I  P.  D.  139. 
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sidering  the  cases  just  cited,  tliat  a  widow  resumes  on  her  part  I. 
husband's  death  the  power  of  electing  and  changing  her  Persons. 
domicil  as  if  she  were  s^feme  sole.  Cap.  II. 

Following  the  principle  which  decides  the  place  of  a  '^^ 
man's  domicil  by  that  of  his  home — for  which  phrase,  necessary  by 
indeed,  the  word  may  almost  be  regarded  as  the  legal  °*^'^®' 
equivalent — it  is  established  that  a  foreign  domicil  is  con- 
ferred by  the  acceptance  of  any  office  which  necessarily 
requires  foreign  residence,(a)  even  although  it  may  also 
involve  occasional  employment  in  other  parts  of  the  world, 
as  in  the  case  of  one  who  enters  the  military  or  naval 
service  of  a  Government.  This  rule  requires  some  modifica- 
tion when  applied  to  the  case  of  such  a  sovereign  Power  as 
Great  Britain,  which  includes  within  its  jurisdiction  several 
countries,  each  able  to  confer  an  independent  domicil  of 
its  own.  A  Scotchman  or  Irishman  entering  the  British 
army  or  navy  does  not  thereby  acquire  an  English 
domicil,(&)  since  the  British  army  and  navy  are  Scotch 
and  Irish  as  well  as  English.  And  this  rule  applies, 
whether  the  domicil  at  the  time  of  entering  the  imperial 
service  was  original  or  acquired. (c)  It  follows,  that  there  is 
no  presumption  that  an  officer  in  the  English  army  has  an 
English  domicil,  as  distinguished  from  a  domicil  in  Scot- 
land, Ireland,  or  the  Channel  Islands. (cZ)  It  is  hardly 
necessary  to  observe,  that  unless  the  residence  required  by 
the  office  is  of  a  constant  character,  it  will  not  be  residence 
at  all  in  the  eye  of  the  law,  and  no  change  of  domicil  will 
be  effected  by  the  acceptance  of  its  duties.  An  apparent 
exception  to  the  rule  itself  is  the  case  of  consular  office, 
which  arises  from  the  general  view  taken  by  international 
law  of  the  relation  between  a  consul  and  the  State  which 
he  represents.  A  British  subject  who  goes  abroad  as 
consul  for  his  country  does  not  acquire  a  foreign  domicil 

(a)  Munro  v.  Douglas,  5  Madd.  379;  AUornei/- General  v.  Pottinger,  30 
L.  J.  Ex.  284. 

(6)  Brown  v.  Smith,  21  L.  J.  Ch.  356 ;  DcAhousie  v.  M'Douall,  7  CI.  & 
F.  817. 

(c)  In  re  Macreight,  Paxton  t.  MacreigU,  30  Ch.  D.  165,  where  the 
domicil  was  a  Jersey  domicil. 

(d)  Ex  parte  Cunningham,  In  re  Mitchell,  13  Q.  B.  D.  418. 
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by  so  doing,  nor  does  the  acceptance  of  a  British  consulate 
by  one  already  domiciled  abroad  confer  a  British  domicil 
upon  the  holder.(a)  On  the  contrary,  a  foreigner  who 
comes  to  England  as  consul  for  the  country  in  which  he  is 
domiciled  retains  his  own  domicil  ex  officio,  however  long 
his  residence  in  this  country,  the  rule  of  international  law 
on  this  point  appearing  not  to  admit  of  contradiction. (J) 
The  older  cases  cited  by  Mr.  Westlake  on  this  subject  (c) 
are  to  the  same  effect,  and  the  same  rule  applies  a  fortiori 
to  ambassadors. 

In  addition  to  these  presumptions  of  law,  which  do  not 
admit  of  contradiction,  there  are  other  facts  which  are 
accepted  as  evidence,  more  or  less  conclusive,  where  a 
difficulty  arises  in  deciding  where  residence  has  been  fixed. 
It  is  a  principle  of  common-sense  that  the  place  which  a 
man  has  selected  as  the  home  for  his  wife  and  family 
should  be  regarded,  in  the  absence  of  evidence  to  the  con- 
trary, as  that  in  which  he  himself  must  be  considered  to 
reside. (rf)  And  this,  in  the  case  cited,  was  held  to  be  so, 
even  though  the  choice  of  residence  was  made  expressly 
at  the  wife's  request,  and  the  house  taken  and  furnished 
at  her  expense.  It  is  always  material,  as  was  said  in  the 
Privy  Council  in  a  modem  case,(e)  in  determining  what 
is  a  man's  domicil,  to  consider  where  his  wife  and  children 
live  and  have  their  permanent  place  of  residence,  and 
where  his  establishment  is  kept  up.  That  is  the  place  to 
which  it  is  to  be  presumed  that  the  man  would  go  unless 
incapacitated  from  doing  so  by  business  or  public  duties. 
Next  to  this  test  or  criterion,  but  subordinate  to  it,(/) 
comes  the  rule  which  was  laid  down  in  Somerville  v.  Somer- 
ville  by  Lord  Alvanley.(5')     In  the  case  of  a  nobleman  or 

(a)  Sharpe  v.  Crispin,  L.  E.  i  P.  &  M.  6ii. 

(6),  Niboyet  v.  Niboyet,  L.  E.  3  P.  D.  52  ;  reversed  4  P.  D.  i,  but  not  on 
this  point. 

(c)  Maltass  v.  Maltass,  i  Eob.  Eocl.  79  ;  Heath  v.  Samson,  14  Bear.  441. 

{a)  Aitchison  v.  Dixon,  L.  E.  10  Eq.  589. 

(e)  Flatt  V.  Attorney-  General  of  New  Soidh  Wales,  38  L.  T,  74.  See  to 
the  same  eifect,  D'Etchegoyen  v.  I)' Mchegoyen,  13  P.  D.  132. 

(/)  Forbes  v.  Forbes,  Kay,  341. 

((/)  S  Ves.  Jun.  750,  789 ;  and  see  the  oases  cited  from  Denisart,  at  p. 
777- 
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country  gentleman,  who  has  two  homes  in  different  juris-  Pakt  I. 
dictions,  as,  for  example,  in  the  case  of  a  Scotch  landowner  ^™sons. 
with  a  house  in  Belgravia,  who  lives  half  the  year  ia  each,  Cap.  II. 
the  situation  of  the  country  house  will  be  preferred  to 
that  of  the  town  residence;  while,  on  the  other  hand,  a 
merchant,  whose  business  lies  in  the  metropolis,  shall  be 
considered  as  having  his  domicil  there,  and  not  in  the 
country.  The  mere  fact  that  a  man  marries  a  native  of 
the  country  to  which  he  has  transferred  his  residence  is 
some  evidence  that  that  residence  is  intended  to  be  per- 
manent, and  therefore  that  a  change  of  domicil  has  been 
made,  (a)  So  it  has  been  held  evidence  of  a  change  of 
domicil,  more  or  less  cogent  when  combined  with  other 
material  facts,  that  a  man  should  set  up  a  permanent 
commercial  business  in  a  place,  and  so  fix  his  rerum  ac 
/ortunarum  summam  there ;  that  he  should  obtain  natural- 
isation in  the  new  country,  or  take  steps  preliminary  to 
doing  so;  that  he  should  vote  at  elections  there,  thus 
■exercising  the  functions  of  a  resident  citizen;  that  he 
should  accept  local  ofiSce  involving  the  necessity  of  taking 
an  oath  of  allegiance  to  the  territorial  Sovereign;  and 
that  he  should  buy  land  in  the  new  locality  to  which  he 
has  transferred  himself.(&)  The  expression  of  a  wish  or 
•direction  to  be  buried  in  either  the  old  or  the  new 
country  of  residence  does  not  seem  to  be  a  very  impor- 
tant circumstance ;  (c)  and  it  would  certainly  appear  un- 
reasonable that  a  man's  natural  desire  that  his  remains 
should  rest,  for  example,  in  a  family  vault,  whicli  perhaps 
he  has  never  visited  in  his  life,  should  affect  the  view 
taken  by  the  law  of  his  actual  domicil  or  civil  status 
whilst  living.  The  facts  cited,  and  all  similar  ones,  will 
be  accepted  as  indicating  that  voluntary  change  of  per- 

(a)  Drevonv.  Drevon,  34  L.  J.  Ch.  129,  135;  Gomez  v.  Barnes,  Prob. 
Div.,  Times,  July  9,  10,  1878  (unreported). 

(5)  Drevon  v.  .Drevon,  34  L.  J.  Ch.  129.  For  other  material  facts  inSi- 
cating  a  change  of  domicil,  see  Whicher  v.  Hume,  7  H.  L.  0.  124.  Doucet 
V.  Geoghegan,  9  Ch.  D.  441,  is  a  case  where  several  of  these  indications  will 
be  found  in  conflict. 

(c)  Piatt  V.  Attorney-GeTteral  of  New  South  Wales,  38  L.  T.  74;  Douglas 
y.  Douglas,  L.  E.  12  Eq.  617. 
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Part  I.  manent  residence  from  wMcli  the  law  deduces  a  change- 
Persons,  of  aomicil ;  but,  as  has  been  already  said  with  reference  to 
Cap.  I[.      political  exiles,  the  change  of  residence  must  be  voluntary. 

~ Domicil  cannot  be  founded  upon  compulsory  residence,  and 

there  may  well  be  cases  in  which  even  a  permanent  resi- 
dence in  a  foreign  country,  if  necessitated  by  the  state  of 
the  health,  will  not  operate  upon  the  domicil.(a)  "  It  is 
not  because  a  critical  state  of  health  may  oblige  a  man  to 
go,  or  to  remain  with  the  prospect  of  dying,  abroad,  that 
he  can  be  held  to  have  abandoned,  either  animo  ov  facto, 
his  domicil  of  origin."  (b)  The  fact,  however,  that  the 
preference  for  the  foreign  residence  arose  from  climatic  or 
valetudinarian  considerations  will  not  deprive  such  per- 
manent foreign  residence  of  its  natural  effect.  In  the  one 
case  the  foreign  abode  is  determined  by  necessity  ;  in  the 
other  by  choice.(c) 

The  question  has  been  raised,  at  what  age  a  minor  can 
elect  to  acquire  a  new  domicil,  and  do  so  in  fact,  it  being 
stated  that,  according  to  Scotch  law,  he  can  do  so  at 
fourteen.  (<Z)  The  point  was  not  decided ;  but  it  is  sub- 
mitted as  the  true  conclusion  from  the  case  cited,  and  from 
general  principles,  that  it  is  in  all  cases  a  question  of  fact, 
and  that  no  local  law  ought  to  affect  the  matter.  If  a 
youth  is  old  enough  to  marry  and  acquire  a  home  of  his 
own,  he  is  old  enough  to  change  his  domicil ;  and  a  con- 
ventional law  can  no  more  limit  his  capacity  in  one  case 
than  in  the  other.  ' 

Domicil  and  The  variety  of  the  incidents  from  which  a  change  or 
character  retention  of  domicil  may  be  inferred  have  now  perhaps 
approximation  been  Sufficiently  illustrated.  The  effects  which  domicil 
has  in  determining  what  law  shall  be  applied  to  interpret 
a  man's  acts,  or  to  the  distribution  of  his  property,  do  not 
properly  come  under  the  object  of  this  chapter,  and  will 
be  noticed  in  the   ensuing   portions  of   this  treatise,  as 

(a)  HosldnsY.  Matthews,  8  De  G.  M.  &  G.  13,  28  ;  Seattle  v.  Johnson, 
10  CI.  &  F.  139. 
(6)  Tlie  Lauderdale  Peerage,  10  App.  Cas.  692,  740 
(cj  Hoskins  v.  Matthews,  8  De  G.  M.  &  G.  13,  28,  per  Turner,  L.J. 
(a)  Urquhart  v.  Butterfield,  37  Ch.  D.  357. 
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occasion  arises.  It  may  be  observed,  before  leaving  this  Paki-  I. 
part  of  the  subject,  that  there  is  a  growing  tendency  to  i^*^"^- 
regard  the  question  of  domicil  as  of  greater  importance  Cap.  il. 
than  that  originally  attributed  to  it,  in  connection  with  ' 

the  kindred  question  of  national  character.  Every  act  of 
legislation  which  renders  it  easier  for  a  man  to  divest 
himself  of  or  assume  a  particular  nationality  at  pleasure, 
and  which  simplifies  the  formalities  of  such  a  process, 
makes  a  further  step  towards  the  time  when  no  formality 
whatever  will  be  required,  and  when  the  mere  voluntary 
assumption  by  the  individual  of  a  new  domicil  will  be 
accepted  by  the  Government  whose  protection  he  has  left, 
no  less  than  by  that  to  which  he  has  declared  his  inten- 
tion of  adhering,  as  equivalent  to  enrolment  among  the 
members  of  the  community  of  which  he  has  become  a 
member,  for  all  intents  and  purposes.  In  the  United 
States,  in  particular,  this  view  has  long  been  gaining 
ground,  (a.)  as  would  naturally  be  expected  in  a  country 
whose  population  is  so  constantly  being  increased  by 
immigration  from  older  nations;  but  the  principle  has 
never  received  any  recognition  in  English  law,  although 
special  provision  has  been  made  by  the  convention  be- 
tween her  Majesty  and  the  American  Government  of  . 
1 87 1,  and  the  Naturalisation  (Amendment)  Act  (35  &  36 
Vict.  c.  39),  referred  to  in  the  preceding  chapter,  for  the 
renunciation  of  British  nationality  in  favour  of  that  of  the 
United  States. 

As  to  domicil  for  testamentary  purposes,  or  with  relation  Dumicil  for 
to  succession  to  personal  property  on  intestacy,  the  law  p''urm,"e°''"^^ 
has  been  considerably  modified  by  24  &  25  Vict.  c.  121, 
entitled,  "An  Act  to  amend  the  Law  in  relation  to  the 
Wills  and  Domicil  of  British  subjects  dying  whilst  resident 
abroad,  and  of  foreign  subjects  dying  whilst  resident  in 
her  Majesty's  dominions."  By  this  Act  it  is  provided 
that,  subject  to  future  conventions  to  be  made  with  foreign 
States  in  relation  to  its  provisions,  British  subjects  dying 

'  (a)  See  Wheaton's  Int.  Law,  6th  ad.  p.  132 ;  Story's  Conflict  of  Laws, 
I  49  b  J  and  cf.  ante,  p.  5. 
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in  a  foreign  country  shall  be  deemed  for  all  purposes  of 
testate  or  intestate  succession  as  to  movables  to  retain 
the  domicil  they  possessed  at  the  time  of  goiag  to  reside 
'  in  such  foreign  country,  unless  they  have  resided  in  such 
foreign  country  for  a  year  at  least,  and  shall  have  made  a 
formal  and  public  written  declaration  of  an  intention  to 
become  domiciled  there  (s.  i).  Similarly  foreigners  dying 
in  Great  Britain  shall  not  be  deemed  to  have  acquired  a 
domicil  here  unless  they  have  resided  withia  her  Majesty's 
dominions  for  the  same  period  previous  to  their  death,  and 
have  made  a  similar  declaration  of  intention  (s.  2).  It  is 
to  be  observed  that  the  Act  takes  no  effect  of  itself,  but 
simply  empowers  her  Majesty  to  call  its  provisions  into 
effect  by  Order  in  Council,  after  a  convention  has  been 
made  with  the  particular  foreign  State  concerned  for  that 
purpose.(a) 

It  is  perhaps  doubtful  how  far  it  is  wise  to  call  into 
existence  a  statutory  kind  of  domicil  for  a  particular  pur- 
pose, or  to  deny  that  that  is  domicil  which  international 
law  recognises  as  such.  In  Hamilton  v.  Dallas  (b)  it  was 
contended  that  where  a  foreign  State,  such  as  France,  has 
prescribed  certain  conditions  for  the  acquisition  of  domicil 
within  its  territories  by  foreigners,  no  domicil  can  be 
acquired  for  purposes  of  succession  or  testamentary  dis- 
position in  that  country  unless  those  conditions  are  com- 
plied with.  The  Code  Napoleon  (Art,  1 3)  gives  the  right 
of  acquiring  a  domicil  and  other  civil  rights  in  Erance 
only  to  those  foreigners  who  shall  have  obtained  the 
authorisation  of  the  Government,  and  cases  (c)  were  cited 
from  the  French  reports  to  show  that  a  domicil  de  facto 
without  such  authorisation  was  not  regarded  as  sufficient 
to  confer  any  of  the  ordinary  results  of  a  domicil  recog- 

(a)  Mo  convention  has  been  made  under  this  statute,  strictly  speaking  (see 
Chitty's  Statutes,  vi.  944) ;  but  a  convention  on  analogous  principles,  with 
reference  to  succession  and  legacy  duties,  has  been  made  with  Switzerland 
(as  to  the  canton  of  Vaud).  The  text  will  be  found  in  the  London  Gazette, 
Oct.  25,  1872.  ' 

(b)  L.  R.  I  Ch.  D.  257  ;  Bremer  v.  Freeman,  10  Moo.  P.  C.  306 

_  (c)  Mehzefa  Case,  Dalloz,  1869,  i.  294;  Smsman's   Case,  Dalloz  1872. 
11.  65  ;  Forgo's  Case,  Cour  de  Cass.  May  4,  1875. 
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nised  by  the  law.  It  was,  however,  held  by  Bacon,  V.C,  Part  I. 
that  whether  or  not  the  13th  article  of  the  Code  was  Persons. 
intended  to  prevent  the  acquisition  of  a  domicil  in  France      Cap.  II. 

for  the  purposes  of  succession,  which  was  not  the  opinion 

of  the  learned  judge,  "  the  fact  that  a  foreigner  can  acquire 
a  domicil  de  facto  in  France  is  not  for  a  moment  to  be 
called  in  question.  It  requires  no  provision  in  the  Code 
for  that ;  it  is  a  law  paramount  to  the  law  of  the  Code, 
not  provided  against  nor  provided  for  in  the  Code,  but  a 
natural  and  national  right  against  which  there  is  no  inter- 
diction or  prohibition."  There  can  be  no  doubt  that  this 
view  is  in  accordance  with  the  principles  of  international 
law.  Statutes  which  attempt  to  cut  down  or  enlarge  the 
natural  capacity  of  every  adult  to  acquire  a  domicil  by  the 
requisite  animus  and  factum,  do  nothing  in  reality  towards 
taking  away  or  conferring  domicil,  strictly  so  called. 
What  they  really  efEect  is  an  alteration  in  the  purposes 
for  which  the  test  of  domicil  is  applied  by  the  Legislature 
that  passes  them ;  and  to  declare  that  something  less  or 
something  more  than  domicil,  as  the  case  may  be,  shall  in 
the  courts  of  that  Legislature  decide  questions  which 
private  international  law  refers  to  domicil  alone.  This  is 
one  of  the  very  points  of  difference  between  nationality 
and  domicil,  to  which  Lord  Westbury  calls  attention  in 
Udny  V.  U'dny.(a)  "  The  political  status  may  depend 
upon  different  laws  in  different  countries;  whereas  the 
civil  status  is  governed  universally  by  one  single  principle, 
namely,  that  of  domicil,  which  is  the  criterion  established 
by  law  for  the  purpose  of  determining  civil  status.  For  it 
is  on  this  basis  that  the  personal  rights  of  the  party,  that 
is  to  say,  the  law  which  determines  his  majority  or 
minority,  his  marriage,  succession,  testacy  or  intestacy, 
must  depend."  For  international  purposes,  except  where 
regulated  by  special  convention  between  special  States,  as 
provided  by  24  &  25  Vict.  c.  121,  it  would  follow  from 
this  reasoning  that  municipal  legislation  purporting  to 

(o)  L.  E.  I  H.  L.,  Sc.  441,  4S7-     Of-  Abd-ulMeitih  v.  Farra,  13  App. 
Ca».43i;S7L-J-P-C-88- 
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Part  I. 

PBEsoua. 

Cap.  il. 


Mercaotile 
domicil  in 
time  of  war. 


limit  or  to  enlarge  the  natural  power  of  acquiring  a 
domicil  within  the  dominion  of  such  legislation,  should  be 
disregarded.  The  same  question  that  was  decided  in 
"  Hamilton  v.  Dallas  (a)  had  already  been  determined  by- 
Lord  Wensleydale  in  Bremer  v.  Freeman,(l))  but  in  that 
case  the  judgment  went  rather  upon  the  intended  scope 
and  proper  construction  of  the  French  law,  and  not  so 
distinctly  upon  the  paramount  nature  of  the  natural  right. 
In  any  event,  a  domicil  so  conferred  by  the  statutes  of  one 
particular  State  would  clearly  not  be  entitled  to  iater- 
national  recognition,  and  the  inconveniences  of  a  double 
domicil  would  at  once  be  introduced.  That  a  man  can 
have  but  one  domicil  for  the  purposes  of  succession  was 
clearly  laid  down  by  Lord  Alvanley  in  Somerville  v.  Somer- 
ville,{c)  and  the  principle  has  received  the  fullest  recog- 
nition since  that  decision.  ((^) 

The  subject  of  that  mercantile  domicil  or  quasi-AomicA, 
which  is  peculiar  to  a  time  of  war,  does  not  properly  come 
within  the  scope  of  the  present  treatise,  but  it  may  be 
useful  to  advert  to  it  here.  Popularly  speaking,'it  is  some- 
times said  that  the  character  of  private  property  on  the 
high  seas  in  time  of  war  is  decided  by  the  mercantile 
domicil  of  the  owner.  It  is  more  correctly  stated  by 
Wheaton,  that  a  man's  property  may  acquire  a  hostile 
character,  independently  of  his  personal  residence  or 
nationality,  (e)  Thus,  if  a  man  carries  on  trade  from  a 
hostile  port,  as  a  merchant  of  that  port,  his  property 
engaged  in  enterprises  which  have  originated  from  that 
port  will  be  regarded  as  in  hostile  ownership.  (/)  A  man 
may  thus  have  mercantile  concerns  in  two  countries,  and 
if  he  acts  as  a  merchant  of  both,  he  must  be  liable,  in  a 


(a)  L.  E.  I  Ch.  D.  257. 

(6)  10  Moo.  P.  C.  306 ;  see  also  CoUier  v.  Bivaz,  2  Curt.  855  ;  Anderson 
V.  Lanenville,  9  Moo.  P.  C.  325. 

(c)  5  Ves.  756. 

{d)  Crookenden  v.  Fuller,  29  L.  J.  P.  &  M.  i  ;  Munro  v.  Munro,  7  CI.  & 
F.  842 ;  Hodgson  v.  De  Beauchesne,  12  Moo.  P.  C.  285. 

(e)  Wheaton  (DanaJ,  §  334. 

if)  The  Indian  C/w/,  3  C.  Rob.  12 ;  TU  Portland,  3  C.  Bob.  4.1 :  The 
Susa,  2  C.  Bob.  255. 
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^rize  court,  to  be  considered  as  a  subject  of  both,  with  Part  I. 
regard  to  the  transactions  originating  respectively  in  those  Peksoks. 
<50untries.(a)     Nor  is  it  necessary,  in  order  to  make  a  man      Cap.  II. 

a  merchant  of  any  place,  that  he  should  have  a  counting- ' 

house  or  fixed  establishment  there ;  if  he  is  there  himself 
from  time  to  time,  and  acts  as  a  merchant  of  the  place, 
it  is  sufficient; (5)  though  he  may  of  course  avoid  this 
liability  upon  the  outbreak  of  war  by  withdrawing  from 
and  putting  an  end  to  the  trade  he  has  hitherto  carried 
on.(c) 

The  French  phrase  by  which  parties  to  a  contract  "  elect 
domicil "  for  the  purposes  of  the  contract  is  convenient, 
but  not  strictly  accurate.  Nothing  in  the  nature  of  domicil 
arises  from  such  an  election,  but  the  rights  of  the  parties 
under  the  contract  may  be  affected,  and  the  jurisdiction 
of  the  Courts  of  the  country  of  the  "elected  domicil" 
enlarged.  Thus,  service  on  an  agent  in  England  appointed 
for  that  purpose  has  been  held  good,  though  not  in  accord- 
ance with  the  English  rules,  when  the  French  parties  had 
by  the  contract  "elected  domicil"  in  England  for  such 
purposes.(c?) 


SUMMARY. 

Domicil  is  that  relation  of  an  individual  to  a  State  or 
country  which  arises  from  residence  within  its  limits  as  p.  22. 
a  member  of  its  community.     In  ordinary  language,  that 
country  is  said  to  be  the  country  of  his  domicil,  and  he  is 
spoken  of  as  domiciled  within  it. 

Every  individual  is  regarded  by  the  law  as  domiciled  in 
some  one  country  at  every  period  of  his  life,  and  can  only  p,  23. 
be  domiciled  in  one  country  at  a  time. 

A  domicil  spoken  of  as  the  domicil  of  origin  attaches  to 

(a)  The  Jonge  Klassina,  5  0.  Eob.  297,  302. 

(6)  Ibid.  pp.  303,  304. 

(c)  The  Portland,  3  0.  Rob.  41  ;  The  Indian  Chief,  3  C.  Eob.  12. 

(rf)  Tharsis,  <&c.,  Co.  v.  SocUti  des  Mitaux,  5  Times  L.  E.  618.  See  the 
cases  cited  below  (Chap.  XL)  on  the  validity  of  judgmeuts  obtained  in  the 
courts  of  "  elected  domicil." 


p-  23. 
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Part  1.      every  individual  at  his  birth.     In  the  case  of  posthumous 

Peksons.      oj.  illegitimate  children,  the  domicil  of  origin  is  the  domicil 

cITlI.      of  the  mother  at  the  time  of  the  birth ;  in  all  other  cases 

—  it  is  regarded  as  derived  from  the  father.     (The  possible. 

cases  in  which  the  domicils  of  the  father  and  mother  may 

be  different  have  been  already  mentioned. (a) 

pp.  23,  24.  The  domicil  of  the  child  continues  through  legal  infancy 

to  be  that  of  the  parent  from  which  it  was  derived,  and 
follows  the  changes  of  the  latter.  An  infant  who  marries- 
and  changes  its  home  must,  for  this  purpose,  be  regarded 
as  sui  juris. 

The  domicil  of  an  orphan  becomes  and  follows  that  of 
its  legal  guardian.  It  is,  however,  doubtful  whether  a 
guardian  by  changing  his  own  domicil  can  so  alter  that  of 
the  minor  as  to  affect  the.  right  of  succession  to  the  minor's 
property,  at  any  rate  when  there  is  a  fraudulent  or  self- 
interested  intention  that  it  shall  be  so  affected. 

V-  24.  The  domicil  of  origin  adheres  until  a  new  domicil  is 

acquired. 

pp.  24-36.  The  domicil  of  origin  is  changed,  in  the  case  of  a  person 

sui  juris,  by  a  de  facto  removal  to  a  home  in  a  new  country, 
with  an  animus  non  revertendi  and  an  animus  viamndi; 
or  in  the  case  of  a  woman,  by  marrying  a  man  whose 
domicil  is  different  from  her  own. 

p-  25.  A  domicil  which  is  not  the  domicil  of  origin,  but  has 

.  been  acquired,  is  lost  by  actual  abandonment,  anini%  non 
revertendi.  Until  a  new  domicil  is  acquired,  the  domicil 
of  origin  temporarily  reverts. 

pp.  29-36.  When  an  acquired  domicil  has  thus  been  divested,  a 

new  domicil  is  acquired  by  complete  transit  to  a  new 
country,  and  the  establishment  there,  animo  manendi,  of 
a  home. 

p.  27.  The  animus  manendi  or  non  revertendi  is  a  question  of 

fact  for  the  Court,  as  to  which  neither  a  declaration  ant& 
litem  motam,  nor  an  afBdavit  post  litem  motam,  by  the 
person  whose  domicil  is  in  question,  is  conclusive,  though 

(o)  Ante,  p.  17. 
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all  such  statements  are  evidence  to  be  taken  into  con-      Pabt  I. 
Sideration.  Persons. 

The  animus  manendi  will  in  certain  cases  be  a  pre-      Cap.  II. 
sumption  of  law  which  will  not  admit  contradiction. 

The  domicil  of  a  married  woman  becomes  and  follows  pp.  31,  32. 
that  of  her  husband,  but  in  the  event  of  his  death,  of  a 
divorce,  or  of  a  judicial  separation,  she  becomes  re-invested 
with  the  power  of  acquiring  a  new  domicil  of  her  own. 
The  same  result  may  probably  be  regarded  as  following 
from  certain  exceptional  circumstances,  such  as  desertion 
by  the  husband. 

Domicil,  for  the  purposes  of  succession  to  movable  PP-  37-  38- 
property,  testate  or  intestate,  is  further  regulated  by  24  & 
25  Vict.  c.  121.  By  this  Act  it  is  provided  that,  subject 
to  conventions  to  be  made  with  foreign  States  for  its  reci- 
procal application,  British  subjects  dying  in  a  foreign 
country  shall  be  deemed,  for  all  purposes  of  testate  or  in- 
testate succession  as  to  movables,  to  retain  the  domicil 
they  possessed  at  the  time  of  going  to  reside  in  such 
foreign  country,  unless  they  have  resided  in  such  foreign 
country  for  a  year  at  least  before  the  death,  and  shall 
have  made  a  formal  written  declaration  of  an  intention  to 
become  domiciled  there.  Similar  provisions  are  made 
with  regard  to  the  subjects  of  foreign  States  dying  in 
Great  Britain. 

Domicil  being  a  question  of  fact,  it  is  not  competent  for  pp.  38-40- 
individual  States  to  enact  restrictions  upon,  or  facilities  for, 
its  acquisition ;  and  such  enactments  should  not,  in  the 
tribunals  of  other  States,  obtain  recognition. 
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P^KTl.  CHAPTER  III. 

Persons. 

—-  CAPACITY. 

Cap.  III. 


Capacity  and  The  question  of  the  Capacity,  or  rather  the  incapacity,  of 
incapacity,  persons,  is  One  of  which  it  is  difficult  to  gather  anything 
like  a  satisfactory  view  from  the  isolated  decisions  on  the 
subject  to  be  found  in  English  law.  All  individuals,  about 
whom  nothing  more  is  known  than  that  they  are  members 
of  a  particular  community,  are  presumed  by  the  law  to 
be  as  capable  of  regulating  their  own  actions,  entering  into 
contracts,  and  disposing  of  their  own  property,  as  their 
neighbours.  Infants,  however,  and  persons  of  unsound 
mind,  are  regarded  in  every  civilised  country  as  labouring 
under  a  certain  incapacity,  for  most  of  these  purposes; 
and  the  declarations  of  this  incapacity,  which  are  made  by 
the  law  properly  claiming  jurisdiction  in  the  matter,  may 
be  regarded  as  stamping  a  certain  mark  upon  the  person 
for  the  information  of  other  tribunals  and  communities. 
How  far  this  mark  will  be  regarded  by  them,  or,  in  other 
words,  how  far  the  declarations  of  incapacity  made  by  a 
foreign  law  are  to  be  recognised  as  valid  and  binding,  is  a 
branch  of  international  jurisprudence  upon  which  little 
agreement  is  to  be  found.  The  conflicting  opinions  of  the 
jurists  may  be  perhaps  conveniently  regarded  under  two 
main  heads,  directly  opposed  to  each  other;  the  first 
springing  from  the  theoretical  division  of  all  laws  into  real 
and  personal. (a)  The  writers  of  this  school  agree  ia  con- 
sidering that  personal  laws,  or  laws  directed  in  personam, 

(a)  A  distinction  formulated,  probably  for  the  Brst  time,  by  Bartolus,  in 
the  14th  century,  who  classified  statutes  as  real  and  personal,  according 
to  the  arrargement,  obviously  often  accidental,  of  the  subject  and  preioata 
in  the  enacting  sentences. — Bart,  Cod,  I,  i. 
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impress  certain  fixed  qualities  upon  the  person,  whicli  Part  I. 
adhere  to  it  wherever  it  is  removed  and  must  be  recog-  Persons. 
nised  by  the  tribunals  of  all  jurisdictions  alike.  This  per-  Cap.  III. 
sonal  law,  according  to  Hertius  (De  OoU.  Leg.  §  4),  is  the 
law  of  that  State  to  which  the  person  is  subject  by  domicil, 
and  extends  not  only  to  the  acts  of  the  individual,  wher- 
ever done,  but  to  his  dealings  with  property,  real  as  well 
as  personal,  wherever  situate.  Boullenois,(a)  Bouhier,(5) 
Rodenburg,  and  P.  Voet  (c)  (the  last-named,  however,  dis- 
tinguishing between  the  operation  of  the  principle  with 
regard  to  real  and  personal  property)  lay  down  a  similar 
rule.  As  to  the  question  how  far  a  change  from  the 
domicil  of  origin  may  alter  the  qualities  which  have  been 
once  impressed  by  the  proper  domiciliary  law,  the  views 
of  the  older  jurists  are  so  conflicting  that  there  is  little 
object  in  quoting  from  them. 

The  theory  exactly  opposed  to  that  of  which  mention 
has  just  been  made,  is  that  which  denies  to  the  laws  which 
regulate  the  capacity  and  status  of  persons  subject  to  them 
any  extra-territorial  operation  whatever.  Such  laws  are, 
according  to  this  view,  the  mere  eyes  by  which  the  Legis- 
lature sees  the  persons  who  come  under  its  notice,  and  can 
only  present  one  kind  of  image  to  its  perception.  This 
theory  has  been  by  no  means  so  generally  adopted  as  the 
former  one,  and  the  younger  Voet  {d)  is  perhaps  its  best 
known  advocate.  It  is  obviously  capable  of  being  modified 
into  one  more  in  accordance  with  the  views  of  English 
jurisprudence,  namely,  that  the  tribunals  of  one  State, 
when  considering  acts  done  within  the  limits  of  another  by 
persons  there  domiciled,  will  refer  to  the  laws  of  that 
other  State  all  questions  of  the  capacity  of  the  persons  in 
relation  to  those  acts,  but  will  not  allow  the  foreign  laws 
in  question  so  to  operate  as  to  come  into  collision  with 
their  own  regulations  for  persons  properly  their  subjects. 

A  departure  from  both  these  theories  is  to  be  seen  in 
the  French  law  on  the  subject  (Code  Civil,  Art.  3)  which 

(a)  Princ.  Gen.  pp.  4,  S,  6.  (c)  De  Stat.  §  4,  ch.  2. 

(i)  Cout.  ch.  23.  (<^)  Ad  Pand.  I.  iv.  7. 


46 


Pakt  I. 
Persons. 

Cap.  in. 


Incapacity 
distingaiehed 
from  prohibi- 
tion. 


FOEBIGN   AND    DOMESTIC   LAW. 

provides  that  all  questions  of  statibs  and  domicil,  in  the 
case  of  French  subjects,  even  though  domiciled  abroad, 
shall  be  referred  to  French  law  as  the  law  of  their  nation- 
'  ality ;  but  the  view  more  commonly  adopted  on  the  Con- 
tinent is  that  which  regards  the  domiciliary  law  as  the  one 
properly  applicable. 

The  views  hitherto  taken  by  English  law  of  the  ques- 
tion of  capacity  are  somewhat  perplexing,  a  state  of  things 
for  which  the  loose  and  inaccurate  extension  of  the  term 
beyond  its  proper  meaning  is  perhaps  responsible.  It  has 
already  been  said  that  the  word  can  mean  nothing  more 
in  strictness  than  the  normal  and  ordinary  condition  of  all 
human  beings.  To  say  that  a  man  is  of  full  capacity  is 
to  say  simply  that  he  is  of  full  age,  and  is  in  full  posses- 
sion of  his  faculties.  Superadded  to  this  meaning  comes 
a  purely  conventional  one,  whose  effect  becomes  intelligible 
only  by  observing  its  negations.  This  supplementary 
meaning  of  the  word  signifies  that  the  person,  whose 
capacity  is  under  consideration,  is  not  the  subject  of  any 
of  the  prohibitions  or  deprivations  of  the  laws  which 
actually  govern  him  and  his  actions.  More  accurately, 
that  he  is  not  affected  by  the  deprivations  and  prohibi- 
tions of  law  otherwise  and  more  stringently  than  the  other 
reasonable  adults  by  whom  he  is  surrounded.  Where  a 
deprivation  or  a  prohibition  is  general  in  its  effect,  it 
imposes  no  incapacity  upon  any  one.  It  does,  however, 
occasionally  happen  that  a  prohibition,  which  is  in  feaUty 
universal,  is  apparently  particular  ;  and  that  a  man  is  pro- 
hibited from  a  complex  act  which  seems  at  first  sight  to 
be  one  permissible  to  others.  For  example,  A.  wishes  to 
marry  B.,  his  deceased  wife's  sister,  but  the  English  law 
prohibits  him  from  doing  so.  Inasmuch  as  C,  D.,  E.,  and 
all  the  rest  of  the  alphabet  may  marry  B.,  if  they  and  she 
like,  A.  may  be  said,  in  a  certain  loose  sense  of  the  term, 
to  be  incapacitated  by  English  law  from  that  act.  Strictly 
speaking,  this  is  incorrect.  Marriage  with  a  deceased 
wife's  sister,  the  act  in  A.'s  mind,  is  universally  prohibited 
by  English  law,  and  neither  A.  nor  anybody  else  may  do 
it.     It  is  true  that  any  other  man  not  similarly  related  to 
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lier  may  marry  B.,  but  if  any  other  man  married  her,  lie      Paet  I. 
would  not  be  doing  that  prohibited  act  which  A.  desires     P^ksoks. 
to  do.    A.'s  capacity,  therefore,  is  not  in  any  way  affected  by     Cap.  iir. 
the  prohibition.     It  will  be  seen,  however,  that  the  distinc- 
tion  between  a  prohibition  and  an  incapacity  is  sometimes 
sufficiently  fine  to  involve  a  certain  amount  of  confusion. 

On  the  question  of  capacity  in  the  strict  sense  of  the  Capacity 
term,  i.e.,  the  capacity  of  a  sane  adult  to  do  a  lawful  act,  tested  by  the 

Ic3j  loci  dCtilS 

the  English  authorities  are  scanty,  and  even  discordant. 
According  to  Burge,(a)  and  Story,(6)  the  law  of  the  place 
where  an  act  is  done,  or  a  contract  entered  into,  is  the  proper 
law  to  decide  all  questions  of  minority  or  majority,  com- 
petency or  incompetency,  and  in  fact  all  matters  of  status 
and  capacity  whatever.  On  the  question  of  the  full  age 
which  enables  a  man  to  bind  himself  by  a  contract,  Lord 
Eldon  held  the  same  at  Nisi  Prius.(c)  In  Buding  v. 
87nith,(d)  which  was  eventually  decided  upon  a  different 
principle,  the  opposite  view  was  strongly  pressed  upon 
Lord  Stowell,  who  expressly  guarded  himself  against 
being  supposed  to  accept  it.  "  I  do  not  mean  to  say,"  he 
observes  in  his  judgment,  "  that  Huber  is  correct  in  laying 
down  as  universally  true,  that  '  personales  qualitates,  alieni 
in  certo  loco  jure  im/pressas,  uhique  circumferri,  et  personam 
comitari,'  that  a  man,  being  of  age  in  his  own  country,  is 
of  age  in  every  other  country,  be  the  law  of  majority  in 
that  country  what  it  may."  And  in  Sinonin  v.  Maillac,{e) 
Sir  Cresswell  Oresswell  says  clearly,  "In  general  the 
personal  competency  or  incompetency  of  individuals  to 
contract  has  been  held  to  depend  upon  the  law  of  the 
place  where  the  contract  was  made." 

These  authorities  are  at  any  rate  sufficiently  cogent  to 
render  rather  startling  a  dictum  of  the  Court  of  Appeal,  in 
the  modern  case  of  Sottomayor  v.  De  Barros,{f)  where  it 
was  said  to  be  "  a  well-recognised  principle  of  law,"  that 
the  question  of  personal  capacity  to  enter  into  any  con-  Capacity  ajid 
tract  was  to  be  decided  by  the  law  of  domicil.     The  ques-  J^,^^'''  ^°"''- 

(a)  Burge,  Col.  Law,  i.  c.  4,  p.  132.         (d)  2  Hagg.  Cons.  371,  389. 
(6)  Story,  Confl.  of  Laws,  §  103.  (e)  2  Sw.  &  Tr.  67  (i860), 

(c)  Male  V.  Moberts,  3  Esp.  163.  (/)  37  L.  T.  41 S- 
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Paet  T.       tion  in  that  case  was  simply  of  the  validity  of  a  marriage 
Pbksoks.      entered  into  in   England  between  two  Portuguese  first- 
Cap.  hi.     cousins,  prohibited,  like  all  other  first-cousins,  from  inter- 
marrying   by   the   law   of   Portugal.     According  to  the 
analysis  of  the  word  "  capacity,"  which  has  been  attempted 
above,  this  was  not  a  question  of  capacity  at  all,  but  of 
the  legality  of  an  act ;  and  it  will  be  shown,  when  discuss- 
ing the  subject  of  contract,(a)  that  the  so-called  marriage 
contract,  if  a  contract  at  all  iu  the  eye  of  the  law,  is  a 
contract  of  a  very  different  nature  from  that  between 
vendor  and  purchaser,  master  and  servant.     On  the  ques- 
tion, therefore,  of  the  legality  of  a  marriage  prohibited  by 
a  certain  law,  a  dictum  as  to  the  personal  capacity  of  a  man 
to  contract  was  doubly  superfluous,  especially  as  it  will  be 
seen  below  (&)  that  the  decision  could  in  fact  have  been  sup- 
ported on  a  sound  foundation  of  less  questionable  material. 
The  question  of  capacity,  however,  has  been  very  lately 
considered  by  the  House  of  Lords  in  a  Scotch  appeal,  not 
in  reference  to  the  contract  of  marriage,  but  to  a  marriage 
contract  or  settlement,  (c)     The  question  in  Cooper  v.  Cooper 
was  as  to  the  validity  of  a  pre-nuptial  contract  entered 
into  by  a  female  minor  in  Ireland,  which  was  the  country 
of  her  domicil,  in  contemplation  of  her  marriage  with  a 
domiciled  Scotchman.     It  was  attempted  to  set  up  the 
Scotch  law,  as  the  law  of  the  place  was  intended  to  be 
performed,    on   the   question   of    her   capacity  to   make 
a    valid    contract.     It    need    hardly   be    said    that*  the 
Irish  law,  which  was  the  lex  domicilii  and  also  the  lex  loci 
actus,  was  preferred.     There  are  no  doubt  expressions  in 
the  judgment  of  Lord  Halsbury,  C,  showing  a  distinct 
tendency  to  lean  on  the  lex  domicilii,  whether  it  was  the 
lex  loci  actus  or  not;  but  both  Lord  Watson  and  Lord 
Macnaghten  expressly  guard  themselves   against  being 
taken  to  have  decided  between  the  two.(d)    It  is  moreover 

(a)  Infrd.,  Chap.  VIII.  (ii.)  (a).  (J)  Infrd.,  Chap.  VIII. 

tc)  Cooper  v.  Cooper,  13  App.  Cas.  88. 

(d)  Lord  Watson  says  (p.  105) :  "  Whether  the  capacity  of  a  minor  to  bind 
himself  by  personal  contract  ought  to  be  determined  by  the  law  of  his  domicil, 
or  by  the  lex  lod  contractus,  has  been  a  fertile  subject  of  controyersy.  In  the 
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noticeable  that  the  passage  from  Story  on  which  Lord  Paet  I. 
Halsbury  relied  (§  64)  relates  only  to  cases  where  the  act  I'™sm«». 
is  done  in  the  country  of  the  domicil,  i.e.,  in  cases  where  Cap.  III. 
the  conflict  between  the  lex  domicilii  and  the  lex  loci  does 
not  arise.  The  subsequent  passages  of  the  same  author, 
in  which  are  summarised  "  some  of  those  rules  which 
seem  best  established  in  the  jurisprudence  of  England 
and  America,"  show  clearly  that  Story,  in  cases  where 
the  conflict  did  arise,  preferred  the  lex  loci.{a)  And 
though,  so  far  as  the  ultimate  appellant  tribunal  is  con- 
cerned, the  conflict  between  the  two  laws  was  thus  left 
open,  yet  Courts  of  first  instance  must  necessarily  be 
guided  by  the  strong  language  used  in  Sottomayor  v.  De 
Barros,  which  has  already  been  referred  to.  It  was  on 
this  ground,  without  expressing  a  personal  opinion,  that 
Stirling,  J.,  recently  pronounced  a  decision  in  favour  of 
the  lex  domicilii,(h)  after  finding  the  facts  in  such  a  way 
as  to  raise  the  precise  point.  But,  like  Cooper  v.  Cooper, 
this  was  another  case,  not  of  the  contract  of  marriage, 
but  of  a  matrimonial  contract.  It  may  be  that  there  is 
some  affinity  between  these  two  kinds  of  contract  (c) 
which  renders  the  doctrine  of  Sottomayor  v.  De  Barros 
peculiarly  applicable  to  the  latter  case  ;  and  that  this  was 
in  the  mind  ot  Lord  Macnaghten  when  he  said  that  possibly 
all  cases  were  not  to  be  governed  by  the  same  rule.(c?) 
However  this  may  be  ultimately  decided,  it  may  be  safer 
for  the  present  to  regard  the  English  law,  for  Courts  of 

present  case  it  is  unneoeasar/  to  decide  tlie  point."  Lord  Macnaghten 
says  (p.  108),  after  stating  the  same  question  :  "  Perhaps  in  this  country  the 
question  is  not  finally  settled,  though  the  preponderance  of  opinion  here  as 
well  as  abroad  seems  to  he  in  favour  of  the  law  of  the  domicil.  It  may  be 
that  all  cases  are  not  to  be  governed  by  one  and  the  same  rule." 

(a)  Story,  Confl.  §  loi  :  "Acts  in  the  Country  of  th£  Domioil. — First,  the 
capacity,  stale,  and  condition  of  persons  according  to  the  law  of  their  domicil 
will  generally  be  regarded  as  to  acts  done  ....  in   the  place   of  their 

domicil "    Ibid.  §  102  :   "  Acts  in  other  Countries. — Secondly,  as  to 

acts  done,  and  rights  acquired,  and  contracts  made  in  other  countries,  touch- 
ing property  therein,  the  law  of  the  country  where  the  acts  are  done,  the 
rights  are  acquired,  or  the  contracts  are  made,  will  generally  govern  in  re- 
spect to  the  capacity,  state,  and  condition  of  persons." 

(6)  In  re  Cooke's  Trusts,  56  L.  J.  Ch.  637. 

(c)  Of.  infrd,  Chap.  VIII. 

(d)  In  Cooper  v.  Cooper,  13  App.  Cas.  at  p.  108. 
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first  instance,  as  being  that  the  capacity  of  the  person  is 
in  all  cases  referred  to  the  lex  domicilii;  remembering 
that,  with  regard  to  ordinary  mercantile  contracts,  the 
ruling  of  Lord  Eldon  in  Male  v.  Boherts  (supra)  has  never 
been  overruled. 

The  capacity  of  a  married  woman  to  contract  in  her  own 
name  depends  of  course  upon  the  law  which  governs  the 
relation  created  by  the  marriage,  i.e.,  the  law  of  the  matri- 
monial domicil.  The  decision  in  Guepratte  v.  Toung,(a) 
which  appears  at  first  sight  from  the  head-note  to  be 
an  authority  for  referring  capacity  to  contract  to  the  law 
of  the  domicil,  is  not  so  in  reality.  In  that  case  not  only 
was  the  locality  where  the  marriage  was  celebrated,  and 
where  the  husband  had  his  domicil,  French ;  but  the 
husband  and  wife  had  before  marriage,  by  the  nuptial 
contract  itself,  adopted  the  provisions  of  the  Code  Civil  as 
the  basis  of  their  matrimonial  rights  (pour  hose  de  leur 
association  conjugale),  with  elaborate  provisions  as  to  the 
allotment  of  the  dotal  property.  The  question  was  not, 
therefore,  whether  Madame  Guepratte  had  caj)acity  to 
contract  in  England,  in  the  proper  sense  of  the  word,  but 
whether  the  nuptial  contract,  which  defined  the  effect  to 
be  given  to  the  marriage  upon  the  property  of  the  con- 
tracting parties,  allowed  or  authorised  her  to  do  so. 
Marriage  itself  is  not  a  contract  in  the  ordinary  sense  of 
the  term,  but  there  is  in  every  marriage  such  an  implied 
contract,  providing  for  the  future  rights  of  the  parties  in 
each  other's  goods.  Here  the  ordinary  implied  contract 
was  formulated  in  writing,  and  expressly  adopted  the 
Code  Civil  as  its  controlling  law.  The  law  of  France  was 
therefore  the  proper  one  to  determine,  not  the  capacity  of 
the  wife  to  contract  in  England,  but  her  right  to  contract 
at  all. 
Capacity  apart  Next,  with  regard  to  questions  of  pure  capacity  or  in- 
to^xlTil  °'^  capacity,  where  there  is  no  act  or  contract  to  the  law  of 
the  place  of  which  the  matter  can  be  referred,  it  appears 
clear  that  the  law  of  the  domicil  of  the  person  should 
(a)  4  De  G.  &  S.  217. 
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succession. 


prevail.  In  such  a  case  there  is  no  law  to  compete  Pari  1. 
•with  it  but  the  law  of  the  forum,  which  cannot  justly  Perso.ns. 
claim  to  decide  anything  beyond  matters  of  procedure  Cap.  IIT. 
and  remedy.  Accordingly,  in  the  case  of  Re  Hellmann's  ca  acity  for 
Will, (a)  where  a  testator,  domiciled  in  England,  had  purposes  of 
devised  legacies  to  children  domiciled  and  resident  in  ' 
Hamburg,  the  Master  of  the  Eolls  held,  on  the  application 
of  the  executors,  that  the  age  at  which  the  children 
were  to  be  considered  as- having  attained  their  majority 
was  to  be  decided  by  the  law  of  Hamburg,  but  refused 
to  recognise  the  authority  which  that  law  gives  to  the 
father  to  receive  such  legacies  as  guardian  for  his  infant 
children.  The  domicil  of  the  testator  being  English, 
and  the  funds  being  also  in  England,  the  Court  was 
of  course  justified,  from  one  point  of  view,  in  refusing  to 
pay  the  money  over  except  in  the  manner  contemplated 
by  English  law,  which  governed  the  will.  Nevertheless, 
it  appears  at  first  sight  a  little  inconsistent  to  have  ac- 
cepted the  limit  at  which  natural  incapacity  ceased  as 
determined  by  the  law  of  the  domicil  of  the  legatees,  but 
to  have  refused  to  recognise  the  powers  of  guardianship 
conferred  by  the  same  law  on  the  father  as  a  modification 
of  the  incapacity  which  it  prolonged.  It  is  by  no  means 
clear  that  the  decision  would  be  followed  on  this  point  at 
the  present  day ;  and  it  is-  certainly  at  variance  with  the 
cases  as  to  foreign  curators  of  lunatics,  which  are  cited  infrd,. 
The  decision  in  Re  SeUmann's  Will,  so  far  as  the  status 
of  infancy  is  concerned,  is  quite  in  accordance  with 
the  leading  case  of  Doglioni  v.  Crispin.(h)  There,  the 
decision  of  a  Portuguese  Court  that  an  Englishman  domi- 
ciled in  Portugal  was  a  pion,  or  plebeian,  and  not  of  noble 
rank,  and  that  his  illegitimate  son  was  therefore  entitled 
by  Portuguese  law  to  succeed  to  his  personal  property  ah 
intcsfafo,  was  accepted  and  acted  upon  by  the  judge  of  the 
English  Court  of  Probate,  whose  decision  was  confirmed  by 
the  House  of  Lords.  It  is  to  be  observed,  however,  that 
in  that  case  the  Portuguese  law,  being  the  law  of  the 
(a)  L.  R.  2  Eq.  363.  (6)  L.  E.  i  H.  L.  301. 
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intestate's  domicil,  was  strictly  entitled  to  regulate  all 
the  questions  connected  with  the  succession  to  his  mov- 
able property,  the  ^wasi-capacity  or  status  of  the  intestate 
being  only  one  of  them.  On  the  mere  question  of  capacity 
or  incapacity,  unconnected  with  any  act  or  contract  done 
in  England,  some  additional  authority  in  favour  of  accept- 
ing the  decision  of  the  law  of  the  domicil  may  be  gathered 
from  the  judgment  of  Lord  Campbell  in  Stuart  v.  Bute,{a) 
speaking  with  reference  to  the  Scotch  law  of  majority. 

Closely  connected  with  the  question  of  the  capacity  of 
the  person  comes  that  of  the  powers  and  rights  of  those 
who  are  appointed  by  his  domiciliary  law  as  the  represen- 
tatives and  guardians  of  his  interests.  The  status  of  guar- 
dian not  being  a  status  recognised  by  the  law  of  this 
country,  unless  constituted  here,  it  is  not  a  matter  of  course 
to  appoint  a  foreign  guardian  to  be  English  guardian,  but 
that  is  only  a  matter  to  be  taken  into  consideration.(&) 
This  may  be  regarded  as  a  natural  consequence  of  the 
proposition  that  the  lex  loci  prevails  as  to  questions  of 
capacity  when  any  act  done  beyond  the  jurisdiction  of  the 
domiciliary  law  is  in  question,  since  the  persons  claiming 
those  rights  and  powers  before  an  English  Court  can  only 
do  so  with  the  view  of  exercising  them  in  England.  Ac- 
cordingly, it  was  decided  in  Johnstmie  v.  Beattie  (c)  that 
foreign  tutors  and  curators  have  no  right  or  authority  in 
this  country,  and  that  the  Court  of  Chancery  has  jurisdic- 
tion to  appoint  an  English  guardian  of  an  infant  whose 
presence  in  England  was  transient  only,  and  whose  domicil 
and  real  property  were  Scotch.  Lord  Cottenham,  in  his 
judgment  in  that  case,  called  attention  to  the  fact  that  the 
Itccofrnition  of  Court  of  Chancery,  if  it  recognised  foreign  tutors  as 
dianf  or^"*"^  guardians  in  England,  might  in  effect  have  to  administer 
curators.  foreign  laws  (p.  113),  and  denied  that  any  argument  in 

favour  of  such  a  practice  was  to  be  drawn  from  the  fact  of 

(o)  9  H.  L.  0.  467  ;  see  also  per  Lord  Westbury  in  Udny  v.  Udny,  L.  E. 
I  H.  L.,  So.  457. 

(6)  Per  Lord  Campbell  in  Stuart  x.  Bute,  9  H.  L.  C.  440,  464;  citing 
Johnstone  v.  Seattle,  infrA. 

(c)  10  CI.  &  F.  42. 
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the  patria  potesias  being  recognised  in  the  case  of  foreign      paut  i. 
children  by  the  English  Courts.  Pbrsoxs, 

"  This  illustration  "  (he  continues)  "  proves  directly  the      CapTIti. 

reverse ;  for  although  it  is  true  that  the  parental  autho- 

rity  over  such  a  child  is  recognised,  the  authority  so 
recognised  is  only  that  which  exists  by  the  law  of  England. 
If,  by  the  law  of  the  country  to  which  the  parties  be- 
longed,(a)  the  authority  of  the  father  was  much  more 
extensive  and  arbitrary  than  it  is  in  this  country,  is  it  to 
be  supposed  that  the  father  would  be  permitted  here  to 
transgress  the  power  which  the  law  of  this  country  allows  ? 
If  not,  then  the  law  of  this  country  regulates  the  authority 
of  the  parent  of  a  foreign  child  living  (b)  in  England,  by 
the  laws  of  England,  and  not  by  the  laivs  of  the  country  to 
which  the  child  belongs." 

How  much  the  judgment  of  the  House  of  Lords  in 
Johnstone  v.  Beattie  must  be  taken  to  have  decided,  is 
well  explained  by  Lord  Cranworth  in  the  case  of  Stuart 
V.  Bute  (c)  :  "  Perhaps  it  might  have  been  a  decision  more 
consonant  to  the  principles  of  general  law  to  have  held  in 
Johnstone  v.  Beattie  that  every  country  would  recognise 
the  status  of  guardian  in  the  same  way  as  it  undoubtedly 
would  the  status  of  parent,  or  of  husband  and  w\ie.{d) 
But  ....  all  that  was  decided  there  was,  that  the  status 
of  guardian  not  being  recognised  by  the  law  of  this 
country  unless  constituted  in  this  country,  it  was  not  a 
matter  of  course  to  appoint  a  foreign  guardian  to  be 
English  guardian,  but  that  that  was  only  a  matter  to  be 
taken  into  consideration.  That  was  all  that  was  decided 
in  that  case."  The  principle,  however,  that  the  foreign 
guardian  cannot  claivfi  recognition,  appears  to  be  well 
established.  Nevertheless,  where  there  is  a  duly  constituted 
foreign  guardian  already  appointed,  the  Court  will  reserve 
to  him  the  exclusive  custody  and  control  of  the  infant,  and 
even  allow  him,  on  a  proper  application,  to  remove  it  from 

(a)  Semble,  by  domicil. 

(6)  The  faols  of  tlie  particular  case  show  that  this  word  was  not  here 
used  as  equivalent  to  domiciled. 

(c)  9  H.  L.  C.  440.  {d)  Pee  infrd,  C  hap.  IV, 
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Cap.  III.  the  infant  be  a  British  subject,  it  seems  that  an  order  will 
not  be  made  to  remove  it  from  the  jurisdiction  against 
its  will.(&)  Whether  personal  property,  e.g.,  a  legacy,  will 
be  ordered  to  be  paid  to  the  foreign  guardian  of  an  infant 
seems  on  the  cases  a  little  doubtful,  (c)  but  it  would  appear 
clear  on  principle  that  this  question  should  depend  upon 
the  law  of  the  infant's  domicil. 

The  jurisdiction  of  the  Chancery  Division  of  the  High 
Court  over  infants  depends  upon  their  becoming  "  wards 
of  Court."  This  is  effected  either  by  an  order  made  on 
petition  for  the  appointment  of  a  guardian,  or  by  an  action 
being  properly  commenced  in  an  infant's  name  with  re- 
Jurisdiction  spect  either  to  his  person  or  his  property.((^  And  there 
over  infants—  ggems  no  doubt  that  the  Court  will  assume  this  iurisdiction 

present -within  ...  ,       .     „         .  m        i  n  •        i 

the  jurisdic-     m  all  cases  where  the  miant  is  actually,  though  transiently, 
*""'•  present   within   the   jurisdiction,   though  the   mere  fact 

that  the  infant  is  interested  in  property  within  the  juris- 
diction is  insufficient,  if  the  infant  be  alien  or  non- 
resident.(e) 

Apart  from  presence  or  domicil,  it  is  established  law, 
and  has  been  laid  down  by  the  Court  of  Appeal  recently, 
that  the  English  Court  has  jurisdiction  to  appoint  guar- 
dians of  any  infant  who  is  a  British  subject,  wherever  that 
infant  may  be  residing,  and  whoever  may  have  the  cus- 
Nationiility—  tody  of  that  infant  abroad.(/)  In  the  judgment  cited, 
^  ""  °  •  the  above  proposition   is  qualified  by  the  words   "  in  a 

proper  case,"  but  this  can  only  mean  that  the  jurisdiction, 
which  exists  in  all  cases,  is  to  be  exercised  with  propriety 

(a)  Nugent  v.  Vetzera,  2  Eq.  704. 

{b\  Dawson  v.  Jay,  3  De  G.  M.  &  G.  564  ;  explained  9  H.  !■.  C.  467. 

(c)  Be  Cricliton's  Trusts,  24  L.  T.  Eep.  267  ;  Be  Browne,  12  L.  T.  Eep. 
488 ;  Ferguson's  Trusts,  22  W.  K.  762  ;  Be  BeUmann,  2  Eg.  363. 

{d)  Stuart  v.  Bute,  9  H.  L.  C.  440  ;  Oynn  v.  QUhard,  i  Dr.  &  Sm.  356. 
Even  when  no  order  is  made  on  the  application  for  a  guardian,  it  feems  that 
the  infant  may  be  constituted  a  ward  of  Court  by  arrangement :  De  Pereda 
V.  Mancha,  19  Ch.  D.  451. 

(c)  Brown  v.  Collins,  25  Cb.  D.  56.  Cf.  De  Pereda  v.  Mancha,  suprA. 
(/)  In  re  Willoughhy,  30  Ch.  D.  324,  332 ;  Hope  v.  Hope,  4  De  G.  M. 
&  G.  328,  34S. 
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and  discretion.     But  where  the  evidence  as  to  the  nation-      part  i. 
ality  of  children  born  and  living  in  Prance  was  conflicting,      Peksons. 
the  Court  of  Appeal  refused  to  interfere  with  a  guardian     Cap.  Iir. 
already  appointed  by  the  French  law,  (a)  on  the  ground 
that,  whatever  the  effect  of  the  certificate  of  naturalisation 
in  dispute,  it  was  not  desirable  under  the  circumstances 
to  appoint  a  guardian  in  England.     And  in  a  recent  case, 
where  the  infant  was  living  with  its  mother  (one  of  its 
guardians  by  the  father's  will)  in  Jersey,  the  Court  in 
England  made  an  order  directing  in  what  religious  faith 
it  ought  to  be  educated.     The  nationality  of  the  infant, 
who  was  made  a  ward  of  Court  as  being  interested  in 
English  realty,  was  not  expressly  referred  to,  but  must 
have  been  the  foundation  of  the  jurisdiction. (6) 

When  an  appointment  of  guardian  is  made  in  the  case 
of  an  infant  resident  abroad,  on  the  ground  of  nationality, 
it  is  usual  for  the  Court  to  join  with  persons  resident  out 
of  the  jurisdiction  some  one  within  it,  in  order  that  there 
may  be  some  one  answerable  to  the  Court,  (c)  But  there 
are  cases  in  which  guardians  appointed  in  Ireland  and 
there  resident  have  been  appointed  guardians  here.((^) 

The  jurisdiction  in  lunacy  is  independent  of  the  ques-  Lunatics— 
tions  of  domicil  or  nationality,  and  arises  from  the  mere  J"risdicti(.n 

'^        ~    ,      ,  .    .  over  persons 

presence  or  temporary  residence  within  the  dominions  of  in  Englami, 
the  Crown  of  the  person  whose  lunacy  is  asserted'.  Thus, 
a  commission  of  lunacy  may  issue  against  an  alien,  though 
both  the  domicil  of  the  person  and  the  transient  nature  of 
his  presence  here  may  be  material  to  the  question  of  dis- 
cretion.(e)  And  where  a  lunatic  had  been  taken  out  of 
the  country  before  the  commission  issued,  an  order  was 
made  that  she  should  be  brought  back  to  England.  (/)  A 
person  found  lunatic  by  a  competent  jurisdiction  abroad 

(a)  In  re  Bourgeoise,  41  Ch.  D.  310. 

lb)  In,  re  Montagu,  Montagu  t.  Festing,  28  Ch.  D.  82.    Cf.  Brown  t. 
Collins,  25  Ch.  D.  56. 

(c)  Logan  v.  Fairlie,  Jac.  193  ;  Lockwood  v.  Fenton,  i  Sm.  &  G.  73. 

(d)  Daniels  v.  Newtmi,  8  Btav.  485 ;  lie  Levinge,  6  Bear.  392,  n.    See 
Johnstone  v.  Bealtie,  10  CI.  &  F.  42. 

(e)  Be  Bariatinski,  1  Ph.  374 ;  13  L.  J.  Ch.  69. 
(/)  Be  Wykeham,  T.  &  E.  537. 
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rAiiT  I.      'may  be  considered  for  some  purposes  a  lunatic  liere,(a) 

Persons,     -b^t  it  would  appear  that  a  commission  ought  to  issue 

CatTTii.     here  against  a  person  so  found,  if  be  come  within  the 

jurisdiction. (&) 

14  liaving  Commissions  of  lunacy  are  also  ordered,  and  inquiries 

Engfandin      ^^eld,  in  cases  where  the  lunatic  is  not  resident  or  present 

need  of  pro-      in  England,  but  where  there  is  property  in  England  which 

requires  the  protection  of  the  Court,  (c) 
Time  inquired      Under  the  Lunacy  Eegulation  Act,  1853  (16  &  17  Vict. 
'"*''•  c.    70),   s.    47,    inquiries   in   lunacy    are   confined  to  the 

question  whether  the  alleged  lunatic  is  of  unsound  mind 
at  the  time  of  the  inquiry,  unless  the  Lord  Chancellor 
specify  a  previous  time  to  which  the  inquiry  is  to  relate. 
And  by  the  Lunacy  Regulation  Act,  1862  (25  &  26  Vict. 
c.  86),  s.  3,  no  evidence  of  anything  done  or  said  by 
the  person  at  any  time  m.ore  than  two  years  before  the 
date  of  the  inquiry  shall  be  receivable  in  evidence,  unless 
the  judge  or  master  shall  otherwise  direct.  It  was  held, 
in  a  case  where  an  inquiry  had  been  directed  in  England, 
and  proceedings  were  also  pending  in  Portugal  (where  the 
alleged  lunatic  was  domiciled,  though  residing  in  England), 
that  there  was  power,  notwithstanding  these  statutes,  to 
direct  an  inquiry  from  what  time  the  lunatic  had  been  of 
unsound  mind,  rogatory  letters  from  the  Court  in  Portugal 
having  been  received  asking  for  such  an  inquiry.  In  the 
particular  case,  though  the  jurisdiction  was  asserted»_the 
Lords  Justices  refused  to  extend  the  scope  of  the  inquiry 
in  the  manner  asked  for,  on  the  ground  that,  according  to 
the  English  practice,  third  persons  whose  interests  might 
be  involved  in  that  question  had  no  means  of  effectually 
defending  their  interests  upon  such  an  mqahry.(d) 
Foreign  de-  It  has  been  said  that  to  some  extent  a  person  found 

?iuacy— how    ^^^^^^^^  ^J  a  Competent  jurisdiction  abroad  may  be  con- 


far  recognised. 


(a)  Bx parte  Gillam,  2  Ves.  Jun.  588.     C/.Re  Talbot,  20  Ch.  D.  269. 

(b)  Me  Houston,  i  Russ.  312. 

(c)  Ex  parte  Souiheote,  2  Ves.  Sen.  401 ;  Re  Scott,  22  W.  R.  748.  Fur 
service  in  a  case  where  the  alleged  lunatic's  presence  was  dispensed  with,  see 
Jie  Lawrence,  46  L.  T.  Rep.  668. 

(d)  In  re  Sottomaior,  L.  R.  9  Ch.  677. 
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sidered  lunatic  here.     But  it  was  held  that  such  a  person,      P\kt  I. 
found  lunatic  at  Hamburg  by  a  proceeding  in  the  nature      ^^ERaosa. 
of  a   commission    of    lunacy,    was    not   within   the   Act     Cap.  I  [I. 
36  Geo.  III.  c.  99,  s.  3  (re-enacted  6  Geo.  IV.  c.  74),  for 
facilitating  transfers  of  stock  standing  in  the  names  of 
lunatic  or  absentee  trustee. (a) 

But,  speaking  generally,  the  property  of  a  person  declared  Property  c  f 
lunatic  by  a  foreign  jurisdiction  will  be  dealt  with  by  the  i„natic. 
Lord  Chancellor  in  conformity  with  the  laws  of  the  country 
where  the  lunacy  has  been  declared. (&)  (It  is  probable 
that  at  the  present  day  this  should  be  modified  by  con- 
fining it  to  cases  where  the  lunatic  is  domiciled,  and  not 
merely  transiently  present,  in  the  country  where  he  has 
been  so  found.)  Thus,  an  order  has  been  made,  on  the 
application  of  the  curator  of  a  lunatic  resident  in  Holland, 
for  the  transfer  to  him  of  the  corpus  of  funds  in  England 
to  which  the  lunatic  was  entitled. (c)  But  the  Court  will 
exercise  a  discretion,  and  in  a  proper  case  order  only  the 
dividends  of  the  fund  to  be  paid  to  the  foreign  curator, 
retaining  its  control  over  the  corpus.{d)  And  when  the 
fund  represents  real  estate,  and  has  not  lost  the  character 
of  realty,  the  dividends  only  were  ordered  to  be  paid  to  the 
foreign  curator.  (<?)  When  the  person  was  detained  in  a 
lunatic  asylum  in  New  South  Wales,  but  not  found  a 
lunatic  on  inquisition,  and  it  appeared  that,  by  the  law  of 
that  colony,  a  Master  in  Lunacy  there  had  a  general  power 
of  managing  the  estate  of  such  persons,  though  it  was  not 
vested  in  him,  an  order  was  made  for  the  payment  to  the 
master  of  income,  but  not  of  accumulations. (/)  The 
principle  on  which  the  Court  acted  was,  that  it  would  pay 
all  that  was  reasonably  required  for  the  maintenance  of 
the  person,  but  not  more. 

(o)  Sylva  V.  Da  Costa,  8  Ves.  316.     Cf.  Ex  parte  Lewis,  1  Ves.  298. 
(6)  Newton  v.  Man  nine/,  i  Macn.  &  G.  362. 

(c)  Me  Elias,  3  Macn.  &  G.  234 ;  Sissing  v.  Sutherland,  25  L.  J.  Cb. 
687. 

(d)  lie  Gamier,  13  Eq.  532 ;  41  L.  J.  Ch.  419.     Cf.  Volant  v.  Carr, 
3  Ue  G.  &  Sm.  242 ;  Be  Albo,  7  L.  T.  Eep.  778. 

{  e)  Grimivood  v.  Bartels,  46  L.  J.  Ch.  788. 
(/)  Be  Barlow's  Will,  36  Ch.  D.  287. 
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<  Papt  T 

y^ZL  SVMMABY. 

Cap.  III.  With  regard  to  acts  and  contracts  done  or  entered  into 

in  the  country  of  the  domicil,  not  relating  to  immovables, 
capacity  is  determined  by  the  lex  domicilii,  and  not  by  the 
lex  loci  solutionis  or  any  other  law. 

pp.  47-50.  With  regard  to  acts  and  contracts  in  a  place  other  than 

the  country  of  the  domicil,  an  English  Court,  at  any  rate 
a  Court  of  first  instance,  will  probably  prefer  the  lex 
domicilii  to  the  lex  loci  in  all  cases.  In  a  purely  mer- 
cantile contract  the  question  has  not  arisen  in  modem 
times. 

pp.  50,  51.  Where  there  is  no  act  or  contract  in  any  particular 

place  to  invite  the  competition  of  a  lex  loci,  but  the  ques- 
tion is  one  of  the  mere  fcwt  of  capacity,  the  decision  of  the 
law  of  the  domicil  will  be  accepted  in  preference  to  that 
of  the  lex  fori  ;  e.g.,  for  the  purposes  of  succession. 

pp.  52-54.  But  even  though  a  personal  incapacity,  as  defined  by 

the  foreign  law  of  the  domicil,  be  recognised  by  English 
law,  the  status,  rights,  and  powers  of  the  persons  appointed 
by  that  foreign  law  to  supplement  that  incapacity  as 
guardians,  tutors,  curators,  or  committees,  cannot  claim 
or  expect  as  a  right  a  similar  recognition.  No  such  rights 
or  powers  extend  beyond  the  jurisdiction  of  the  law  which 
created  them. 

PP-  S3.  54-  The  creation  of  such  rights  and  powers  by  a  foreigp  law 

is  nevertheless  a  fact  to  be  taken  into  consideration  by  an 
English  Court,  which  will  protect  or  even  be  guided  by 
those  rights  and  powers  where  it  may  seem  expedient. 

PP-  S4i  55-  '^^®  English  Court  claims  jurisdiction  to  appoint  guar- 

dians over  all  infants  who  are  British  subjects,  wherever 
residing,  and  whoever  may  have  the  custody  of  the  infants 
abroad,  as  well  as  of  infants  transiently  present  in  England, 
whatever  their  domicil  and  nationality. 

PP-  55,  56-  The  English  Court  claims  jurisdiction  in  lunacy  over  all 

persons  present  in  England,  and  in  respect  of  persons 
absent  from  England,  but  having  property  here  in  need  of 
protection. 
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Where  a  person  has  been  declared  lunatic  by  a  Court  of      Paut  i. 
competent  jurisdiction  abroad,  the  Court  in  England  will     ^^ksons. 
administer  the  property  of  the  lunatic  in  accordance  with     Cap.  lir. 
that  law,  at  any  rate  where  it  is  his  lex  domicilii.     The  p.  57. 
title  of  a  foreign  curator  to  his  property  under  such  cir- 
cumstances will  be  recognised,  subject  to  the  discretion  of 
the  Court. 
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Paut  I. 
Peibons. 

Cap.  IV. 

Succession  to 
real  or  immo- 
vable estate. 


CHAPTEE  IV. 

LEGITIMACY   AND   MARRIAGE. 

Closely  connected  witli  what  has  been  called  capacity  is 
the  subject  of  legitimacy,  which  generally  becomes  im- 
portant in  connection  with  the  right  of  inheritance,  and 
on  this  question  the  law  of  England  is  peculiar.  So  far 
as  succession  to  real  estate  or  immovables  is  concerned, 
it  was  decided  in  Doe  d.  Birhvhistle  v.  VardiU,{a)  that 
the  requisitions  of  both  the  lex  situs  and  the  lea;  domicilii 
must  be  complied  with ;  in  other  words,  that  a  man  to 
succeed  to  English  land  must  be  legitimate  not  only  by 
English  law,  but  also  by  his  personal  law,  or  the  law  of 
his  domicil.  According  to  Lord  Cranworth,  however,  in 
Shaw  y.  Gould.Q))  the  judges  in  Doe  v.  Vardill  incliaed  to 
the  opinion  that  for  purposes  other  than  succession  to  real 
estate,  as  controlled  by  the  Statute  of  Merton  (20  Hen.  III. 
c.  9),  the  law  of  domicil  would  decide  the  question  of 
status  involved.  That  this  was  the  Scotch  law  had  been 
already  decided  by  the  House  of  Lords  in  Dalhonsie  v. 
M'Douall  (c)  and  Munro  v.  Munro,(d)  where  it  was  held 
that  the  child  of  a  domiciled  Scotchman,  bom  in  England 
before  the  marriage  of  his  parents,  was  legitimated  by 
the  subsequent  marriage  of  his  parents  in  England,  so  as 
to  succeed  to  realty  situate  in  Scotland.  It  was  expressly 
said  in  the  judgment  in  these  cases  (which  were  argued 
together)  that  neither  the  law  of  the  place  of  the  birth, 
nor  of  that  of  the  subsequent  marriage,  had  any  bearing 

(a)  7  CI.  &  F.  895  ;  and  as  to  succession  undei-  3  &  4  Will.  IV.  0. 106,  see 
In  re  Bon's  Estate,  27  L.  J.  Ch.  99. 
(6)  L.  E.  3  H.  L.  p.  70 ;  37  L.  J.  Ch.  433. 

7  CI.  &F.  817.  (d)  7  CI.  &r.  842. 
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upon  the  question,  which  was  decided  by  the  fact  that  the  Part  I. 
domicil  of  the  father  had  been  Scotch  throughout.  In  Peksons, 
the  words  of  Lord  Cottenham,  "  the  question  in  such  Cap.  IV. 
cases  must  be,  Can  the  legitimation  of  the  children  be 
effected  in  the  country  in  which  the  father  is  domiciled 
at  their  birth  ?  for  their  legitimacy  must  be  decided  by 
the  law  of  that  country  once  for  all."  In  Sheddcn  v. 
Patrick  (a)  the  question  was  whether  the  illegitimate 
child,  born  in  America,  of  a  domiciled  Scotchman  who 
afterwards  married  the  mother,  could  inherit  Scotch  land, 
and  it  was  decided  that  he  could  not,  as  he  was  an  alien 
by  birth,  and  not  a  natural-born  British  subject  entitled 
to  take  British  land  under  4  Geo.  II.  c.  2I,(&)  which  is 
not  satisfied  unless  a  child  is  legitimate  from  his  birth. 
Story  (Conflict  of  Laws,  §  87  a)  cites  this  case  as  an 
authority  for  the  proposition  that  a  person  illegitimate 
by  the  law  of  his  domicil  of  birth  will  be  held  illegitimate 
in  England.  By  the  law  of  his  domicil  of  birth  Stoiy 
obviously  means  "  the  law  of  the  place  of  his  birth," 
ignoring  the  principle  which  would  attribute  to  the  child 
in  that  case  the  Scotch  domicil  of  his  father,  and  it  is 
clear  that  for  such  an  assertion  of  law  there  is  no  war- 
ranty in  the  decision  adverted  to.  Lord  Campbell  ex- 
pressly says  in  his  3udgment,(c)  that  the  question  is  not 
whether  the  child  was  made  legitimate  per  suhsequens 
matrimonium,  but  whether  he  was  made  a  natural-born 
subject  of  the  British  Crown,  so  as  to  take  British  land 
under  4  Geo.  II.  c.  2 1 .  In  both  of  the  other  Scotch  cases 
cited  by  Story,(rf)  the  domicil  of  the  father  of  the  child 
whose  legitimacy  was  in  question,  as  well  as  the  place  of 
birth,  was  English  ;  and  they  are  not  therefore  authorities 
for  the  proposition  that  the  legitimacy  or  illegitimacy  of 
a  child  depends  in  anj-  sense  upon  the  law  of  the  place  of 
his  birth,  except  in  cases  where  that  is  also  his  domicil. 
It  has  been  already  pointed  out  that  the  domicil  will  be 

(a)  I  Macq.  535  ;  see  4  Wils.  &  S.  (So.)  App.  5,  at  p.  94. 
(6)  See  sup%  p.  3.  (cT  i  Macq.^t  p.  61 1. 

[d)  Munro  v.  Saunders,  6  Blieh,  468;  and  TIte  iStrathmore  Peerage  Case, 
4  Wils.  &  S.  (Sc.)  p.  89. 
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Part  I.      determined  by  the  place  of  birth  in  some  rare  cases ;  but 
Persons,      j^  often,  of  course,  happens  that  the  child  inherits  the 
CaTTTv.      domicil  of  that  place  from  its  father,  or  if  illegitimate  and 
'"  unacknowledged,  from  its  mother. 
Succession  to        So  far,  however,  as  the  right  of  succession  to  movables 
movables.         ^g  concerned,  it  is  now  established  that  the  lex  domicilii  is 
entitled  to  prevail  on  the  question  of  the  legitimacy  of  the 
Legitimisation  successor.     In  cases  of  legitimisation  f&r  suhsequens  matri- 
matrimonfum.  m-onium,  the  effect  of  a  change  in  the   domicil  of  the 
father  between  the  dates  of  the  birth  of  the  child  and  the 
subsequent  marriage  has  been  recently  considered  in  the 
Court  of  Appeal. (a)     In  that  case  it  was  distinctly  held  that 
the  law  of  the  father's  domicU   at  both  these  dates  must 
admit  of  legitimisation,  in  order  to  confer  the  status  of 
legitimacy.     "The  domicil  at  birth  must  give  a  capacity 
to  the   child  of  being  made   legitimate ;  but  then  the 
domicil  at  the  time  of  the  marriage,  which  gives  the  stains, 
must  be  domicil  in  a  countiy  which  attributes  to  marriage 
that  effect."  (6)    This  carries  the  exigency  of  English  law  a 
step  further  than  it  proceeded  in  Be  Wright's  Tnists,(c)  where 
it  was  held  by  Wood,  V.C,  that  the  domicil  at  the  time  of 
the  birth  must  prevail — in  other  words,  that  an  illegiti- 
mate child,  not   receiving   from  the   law  of  its  father's 
domicil  at  its  birth  the  capacity  for  subsequent  legitimisa- 
tion, cannot  be  legitimised  by  the  subsequent  marriage  of 
its  parents  after  a  change  of  domicU  to  a  more  indulgent 
law.     The  effect  of  In  re  Grove  is,  that  the  lex  domicilii 
must  be  indulgent  at  both  the  critical  dates.     Bastardy 
by  the  leo:  domicilii  at  birth  is  indelible ;  and  the  sanction 
of  the  lex  domicilii  at  the  time  of  marriage  is  essential. 

The  case  just  cited  (d!)  defined  clearly  for  the  first  time 
the  conditions  under  which  legitimisation  per  sviseguens 
matrimoniu7n,  according  to  the  law  of  the  domicU,  would 
be  recognised  by  English  law ;  but  it  had  been  decided 

(a)  In  re  Grove,  VaucTier  v.  Treasury,  40  Ch.  D.  p.  216. 

(b)  Per  Cotton,  Jj.J  ,  40  Ch.D.  at  p.  233,  explaining  his  own  judgment 
in  In  re  Ooodman's  Trusts,  17  Ch.  D,  266. 

(c)  2  K.  &  J,  595  ;  25  L.  J.  Ch.  621.  (d)  In  re  drove,  suprct. 
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before  that  case,  after  some  variance  of  judicial  opinion,  Paut  i. 
that,  for  the  purposes  of  succession  to  movable  estate,  ^^usons. 
legitimacy  by  the  lex  domicilii,  when  such  recognition  Cap.  IV. 
was  given  to  it,  was  all  that  would  be  required.  In 
WrigMs  Trusts  (suprcb)  it  was  held  that  legitimacy  by  the 
lex  domicilii  was  not  established,  for  the  reason  given 
above ;  but  had  it  not  been  assumed  that  such  legitimacy, 
if  established,  would  be  sufficient  for  the  purpose  of 
succession  to  movable  estate,  the  inquiry  into  the  existence 
or  non-existence  of  such  legitimacy  would  have  been 
meaningless.  It  is  therefore  somewhat  remarkable  to 
find  the  same  judge  (Wood,  V.O.)  subsequently  deciding  in 
Boyes  V.  Bedale  (a)  that  legitimacy  by  the  law  of  the  domicil, 
in  the  completest  sense,  was  insufiicient  to  entitle  the 
claimant  to  succeed  to  movables  under  the  word  "chil- 
dren "  in  an  English  will.  The  decision  was  put  mainly 
upon  the  doctrine  that  words  in  an  English  will  must  be 
construed  by  English  law ;  and  loses  sight  of  the  principle 
that  English  law  adopts  the  lex  domicilii  in  considering 
questions  of  personal  status.  Moreover,  the  learned  judge 
in  the  same  case  expressed  an  opinion  that  the  language 
of  the  Statute  of  Distributions,  in  a  case  of  intestacy, 
would  be  dealt  with  in  the  same  way.  This  dictum  has, 
however,  been  expressly  overruled  in  the  more  recent  cases 
of  In  re  Goodman's  Trusts,(h)  Andros  v.  Andros,(c)  and  In 
re  Grove  (suprcb)  (d) ;  and  as  it  was  said  in  the  Court  of 
Appeal,  in  the  first  of  these  cases,  that  the  decision  in  Boyes 
V.  Bedale  was  "contrary  to  principle  and  erroneous,"(e) 
the  case  can  now  only  be  cited  as  a  landmark.  The  law  on 
the  point  cannot  be  better  stated  than  in  the  language  of 
James,  L. J.(/)  :  "  The  question  is,  What  is  the  rule  which 
the  English  law  adopts  and  applies  to  a  non-English  child  ? 
This  is  a  question  of  international  comity  and  international 
law.  According  to  that  law  as  recognised,  and  that 
comity  as  practised,  in  all  other  civilised  communities,  the 

(a)  I  H.  &  M.  798.  (d)  40  Cb.  D.  216. 

(6)  17  Ch.  D.  266.  (e)  17  Cli.  D.  at  p.  296. 

(c)  24  Ch.  D.  637.  (/)  17  Ch.  D.  at  pp.  296-298. 
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I'AiiT  I.  status  of  a  person,  his  legitimacy  or  illegitimacy,  is  to  be 
Peksoks.  determined  everywliere  by  the  law  of  the  country  of  his 
Cap.  IV.  origin — the  law  under  which  he  was  born.(a)  It  appears 
to  me  that  it  would  require  a  great  force  of  argument 
derived  from  legal  principles,  or  great  weight  of  authority 
clear  and  distinct,  to  justify  us  in  holding  that  our  country 
stands  in  this  respect  aloof  from  the  rest  of  the  civilised 

world The  Statute  of  Distributions  is  not  a  statute 

for  Englishmen  only,  but  for  all  persons,  whether  English 
or  not,  dying  intestate  and  domiciled  in  England,  and  not 

for  any  Englishman  dying  abroad And  as  the  law 

applies  universally  to  persons  of  all  countries,  races,  and 
religions  whatsoever,  the  proper  law  to  be  appUed  in 
determining  kindred  is  the  universal  law,  the  international 
law,  adopted  by  the  comity  of  States.  The  child  of  a  man 
would  be  his  child  so  ascertained  and  so  determiued." 

It  will  be  seen  that  the  decision  in  Goodman's  Trusts, 
from  which  the  above  quotation  is  taken,  was  on  the 
Statute  of  Distributions.  But  it  is  obvious  that  the  prin- 
ciple of  the  judgment  is  equally  applicable  to  the  case  of  a 
will,  which  was  the  precise  point  in  Boyes  v.  Bedale  (sup'd). 
On  the  next  occasion  when  the  construction  of  an  English 
will  came  before  the  Court,  Kay,  J.,  followed  the  decision 
in  Goodman's  Trusts  in  preference  to  Boycs  v.  Bedale,  and 
laid  down  the  English  law  to  be  "  that  a  bequest  of 
personalty  in  an  English  will  to  the  children  of  a  foreigner 
means  to  his  legitimate  children ;  and  that  by  international 
law,  as  recognised  in  this  country,  those  children  are 
legitimate  whose  legitimacy  is  established  by  the  law  of 
the  father's  domic il.  "(6)  It  has  been  already  shown  that 
this  means  the  father's  domicil  both  at  the  date  of  the 
birth  and  of  the  marriage  through  which  legitimisation  is 
claimed,  (c) 

"  Child,"  therefore,  means  child  by  the  Icjc  domicilii,  in 

_  [a)  That  is,  as  is  obvious  from  the  context,  not  the  law  of  tlie  place  of 
birth,  but  the  law  of  the  domicil  of  origin. 
(6)  Andros  v.  Andros,  24  Ch.  D.  637. 
(c)  In  re  Orove,  Voucher  v.  Treasury,  40  Ch.  D.  216;  ante  p.  62. 
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tlie  sense  laid  down  by  the  judgments  in  tlie  case  of  In  re  Fast  I. 
Grove  (suprd) ;  and  all  other  designations  of  kinship  (such  P^^oNsr 
as  grandson,  nephew,  and  the  like)  are  no  doubt  to  be  Ow.  IV. 
interpreted  in  the  same  way.  The  editor  of  the  last 
edition  of  Story,(a)  obviously  disapproving  of  the  decision 
in  Be  Goodman's  Trusts  (supra),  objects  that  "  it  seems  to 
follow  that  the  offspring  of  a  connection  that  would  not  be 
treated  as  a  marriage — for  example,  a  polygamous  marriage 
' — would  also  be  entitled  as  children,  and  that  adopted 
children  would  have  the  same  right."  Adoption  is  not  a 
status,  nor  does  the  idea  of  legitimacy  enter  into  the 
conception,  but,  so  far  as  the  offspring  of  a  polygamous 
marriage  is  concerned,  the  question  may  of  course  some 
day  have  to  be  answered.  It  is  submitted  that  the  answer 
should  be  arrived  at  by  considering  whether  the  State  of 
the  foreign  domicil  (or  rather  the  jurisprudence  of  that 
State)  attributed  to  such  children  the  status  of  legitimacy 
in  substantially  the  same  sense  as  that  of  English  juris- 
prudence. If  so,  there  should  be  no  reason  for  shrinking 
from  the  consequences.  The  necessity  of  fixing  the  atten- 
tion upon  the  question  of  legifimaci/,  as  distinguished  from 
the  consequences  attributed  by  the  law  of  foreign  domicil 
to  the  fact  of  paternity,  is  illustrated  by  the  case  of 
Atlinson  v.  Anderson.(h)  In  that  case  an  Englishman 
acquired  an  Italian  domicil,  and  became  the  father,  in  Italy, 
of  four  children,  all  recognised  by  him  in  his  lifetime. 
The  law  of  Italy  gives  the  right  of  succession'to  natural- 
Iborn  children  who  have  been  so  recognised.  By  a  will 
duly  made  in  English  form,  the  father  devised  to  these 
children  nominatim  real  estate  in  England.  The  proceeds 
of  this  real  estate  having  been  paid  into  court,  it  was  held 
that  the  Crown  was  entitled  to  succession  duty  at  the  rate 
of  lO  per  cent.,  on  the  ground  that  the  devisees  were 
strangers  in  blood  by  English  law  to  the  testator.  This 
case  has  been  criticised  as  a  refusal  to  extend  the  principle 
of  Goodman's  Trusts,  but  it  is  submitted  that  it  is  perfectly 


'a)  Conflict  of  Law,  ed.  18S3,  p.  146,  n. 
[b)  21  Ob.  D.  p.  100. 
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Part  I.      in  accordance  with  its  spirit.     The  children  in  question 
Peesonb.      ^gj,g  ^^^  legitimate  by  the  law  of  their  domicil.     They 
Cap.  IV.     were  natural  children,  recognised  by  their  father  in  his, 
'  lifetime,  to  whom  the  law  of  their  domicil  gave  the  right 

of  succession  in  Italy.  By  the  law  of  England,  natural 
children  not  regarded  as  legitimate  by  the  law  of  their 
domicil  are  strangers  in  blood  to  their  putative  father ;  and. 
the  succession  duty  was  assessed  accordiugly.  Had  they 
been  claiming  under  an  intestacy  to  share  in  the  English 
f)ersonalty,  the  decision,  it  is  submitted,  would  have  been 
equally  adverse  to  their  rights.  No  law  of  a  foreign 
country  can  give  natural-born  children  the  rights  of  legiti- 
macy, or  some  of  those  rights,  which  will  be  recognised  in. 
England,  except  by  declaring  them  legitimate.  This  con- 
dition was  fully  satisfied  in  Skottowe  v.  Young,(a)  where 
the  legatees  of  a  domiciled  Frenchman  were  his  daughters 
born  in  Prance  and  there  legitimated  per  subsequent 
matrimonium,  and  legacy  duty  at  i  per  cent,  only  waa 
charged. 

In  Levy  v.  Solomon  (b)  an  attempt  was  made  to  set  in 
competition  with  the  lex  domicilii,  on  the  same  question 
of  legitimation  per  stihscquens  matrhnonium,  the  laws  o^ 
customs  of  a  religious  sect  to  which  all  the  parties, 
belonged.  The  testator,  the  parents,  and  the  child  whose- 
legitimacy  was  in  question,  were  all  Jews  domiciled  in 
England,  and  evidence  was  offered  to  show  that  the  r\>les: 
of  their  religion,  which  they  recognised  as  binding  laws, 
among  themselves,  authorised  that  legitimation  by  a. 
subsequent  marriage  between  the  parents  which  it  was. 
sought  to  support.  "Whether,  however,  this  so-called  law 
was  regarded  as  the  law  common  to  the  parties,  or  as  a. 
2'^ias^-domiciliary  law,  the  contention  was  equally  un- 
tenable. In  such  matters,  the  law  of  the  domicil  is  not 
regarded  because  it  may  be  presumed  to  express  the  inten- 
tion of  the  parties,  but  because  the  interests  of  the  general 
body  of  the  inhabitants  of  the  country  in  which  they  livfe 

(a)  L.  E.  II  Eq.  474;  40  L.  J.  Ch.  366. 
(6)  MaliDB,  V.C,  July  24,  1877. 
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require  its  adoption.     Neither  a  religious  sect  nor  any      Part  I. 
other  self-constituted  body  can  be  permitted  to  set  up  a       ™^° 
claim  to  an  imperium  in  imperio — the  assertion  of  any      Cap.  IV. 
other  personal  law  within  its  domain. 

Even  if  the  decision  of  the  domiciliary  law  of  a  person  Legitimacy 
on  his  legitimacy  was  accepted  by  the  law  of  a  foreign  cilH  must  not 
country  for  any  purpose,  another  condition  would  have  ^^  repugnant 
to  be  complied  with ;  viz.,  that  there  should  be  nothing 
absolutely  repugnant  to  the  law  of  that  foreign  country  in 
what  it  was  asked  to  accept.  In  Fenton  v.  Livingston6,(a) 
a  Scotch  case  on  appeal  to  the  House  of  Lords,  the  legiti- 
macy of  a  claimant  to  succeed  to  Scotch  land  by  inherit- 
ance was  in  question.  The  claimant  was  the  issue  of  the 
marriage  of  a  widower  domiciled  in  England  with  his 
deceased  wife's  sister,  the  marriage  having  been  contracted 
in  England  in  1808.  At  that  time  such  marriages  were 
voidable  only,  and  not  void  by  English  law,  and,  if  proceed- 
ings were  not  taken  to  declare  them  null  before  the  death 
of  either  of  the  parties,  could  not  be  questioned  afterwards. 
The  claimant  was  nevertheless,  though  domiciled  in  Eng- 
land from  his  birth,  held  to  be  illegitimate  by  Scotch  law. 
"  It  must  be  granted,"  said  Lord  Brougham,  "  that  the 
general  rule  is  to  determine  the  validity  of  a  marriage  by 
the  law  of  the  country  where  the  parties  were  domiciled, 
and  in  most  cases  the  legitimacy  of  a  party  is  to  be 
determined  by  the  law  of  his  birth-place  and  of  his  parents' 
domicil.  But  to  this  ....  there  are  exceptions  from  the 
nature  of  the  case  in  which  the  question  arises.  Thus,  in 
deciding  upon  the  title  to  real  estate,  the  lex  loci  rei  sita; 
must  always  prevail,  so  that  a  person  legitimate  by  the 
law  of  his  birth-place,  and  the  place  where  his  parents 
were  married,  may  not  be  regarded  as  legitimate  to  take 

real  estate  by  inheritance  elsewhere Was,  then,  the 

marriage  of  the  respondent's  parents  such  that  the  law  of 
Scotland  could  recognise  its  validity,  in  dealing  with  the 
rights  of  the  issue  of  it  to  real  estate  by  inheritance  ?  "  (&) 

(a)  S  Jur.N.  S.  1183(1859). 
(J)  S  Jur.  N.  S.  1 183,  1 184. 
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Part  I.      Lord  Brougham  then  proceeded  to  state  that,  though  the 
Pemons.     marriage  could  not  be  questioned  in  England  after  the 
Cap.  IV.     death  of  the  parties,  yet  it  was  illegal  there,  and  that  the 
'  law  of  Scotland  was  even  more  stringent  on  the  point  than 

the  law  of  England.  By  the  Scotch  law  such  a  marriage 
was  regarded  as  incestuous,  and  as  actually  amounting  to 
a  crime;  and  therefore,  even  if  the  Scotch  law  could 
accept  the  decision  of  the  foreign  domiciliary  law  at  all  on 
the  question  of  legitimacy  to  succeed  to  Scotch  land,  it 
could  not  do  so  where  the  recognition  of  such  legitimacy 
would  be  absolutely  repugnant  to  its  own  principles.  So 
again,  it  was  said  by  Littledale,  J.,  in  BirtvMistle  v.  Var- 
diU,(a)  that  personal  statvs  does  not  follow  a  man  every- 
where, if  its  consequences  are  opposed  to  the  law  of  the 
country  where  he  goes,  and  where  it  is  sought  to  introduce 
them.  The  decision  in  Compton  v.  £earcroft,(b)  the  case 
which  first  recognised  the  validity  in  England  of  Scotch 
marriages,  was  similarly  explained  by  subsequent  judicial 
authority  to  be  that  "  a  Scotch  marriage  was  valid  in 
England,  if  there  was  nothing  in  it  contrary  to  the  law  of 
England."  (c) 
Statutory  Under  21  &  22  Vict.  c.  93,  persons  domiciled  in  Eng- 

deolaration  of  land,  or  claiming  real  or  personal  estate  in  England,  may 
obtain  from  the  Court  for  Divorce  and  Matrimonial  Causes 
(now  from  the  Probate,  Divorce,  and  Admiralty  Division  of 
the  High  Court  under  s.  34  of  the  Judicature  Act,  1 873) 
a  decree  declaratory  of  their  legitimacy  or  illegitimacy,  or 
of  the  validity  or  invalidity  of  the  marriage  on  which  the 
question  turns.  Mr.  Westlake  points  out  (Private  Inter. 
Law,  §  407)  that  the  statute  does  not  interfere  with  the 
decisions  of  Birtiuhistle  v.  VardiU,{d)  and  In  re  Bon's 
Bstate,(e)  adverted  to  above ;  and  that  a  declaration  of 
legitimacy  under  it  would  not  enable  a  man  bom  before 
wedlock  to  take  English  land  by  descent.     In  the  words  of 

(a)  5  B.  &  c.  455. 
(6)  Bull.  N.  p.  113. 

c)  Harford  v.  Morris,  2  Hagg.  Cons.  4^1;. 
■d)  7  CI.  &  F.  895. 
e)  27  L.  J.  Ch.  99. 
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Lord  Brougham  in  Birtwhistle  v.   VardiU,(a)  giving  the      PaktI. 
effect  of  the  opinion  of  the  judges,  "  the  statute,  or  rather     ^^_^^- 
the  Common  Law  recognised  and  declared  by  the  statute,      Cap.  IV. 
requires  something  more  than  mere  legitimacy  to  make  ' 

an  heir  to  real  estate  in  England — it  must  be  legitimacy 
siob  modo — legitimacy  and  being  bom  in  wedlock." 


SUJIJIABr. 

LEGITIMACY. 

Legitimacy  for  purposes  of  succession  to  immovable  p.  60. 
property,  including  chattels  real,  in  England  is  tested 
both  by  the  English  law  as  the  lex  sitm,  and  by  the  lej; 
domicilii  of  the  inheritor,  "  Legitimacy  "  (so  by  the  law  of 
the  domicil)  alone  is  not  sufficient ;  "  it  must  be  legitimacy 
sub  modo — legitimacy,  and  being  born  in  wedlock." 

Legitimacy  for  purposes  of  succession  to  movable  pro-  p.  64. 
perty  by  devise  is  tested  by  the  law  of  the  domicil  of  the 
successor. 

Legitimacy  for  purposes  of  succession  to  movable  pro-  p.  63. 
perty  ab  intestato  is  similarly  tested  by  the  law  of  the 
domicil  of  the  successor. 

The  law  of  the  domicil  of  the  successor  which  decides  p.  62. 
his  legitimacy  is  the  law  of  his  domicil  of  origin,  that  is,  in 
ordinary  cases,  his  father's  domicil.  In  cases  of  legitimisa- 
tion  per  sid^scqucns  matrimonium,  the  law  of  the  father's 
domicil  both  at  the  time  of  the  birth  and  at  the  time  of  the 
subsequent  marriage  must  admit  of  such  legitimisation. 

Legitimacy  for  the  purpose  of  estimating  legacy  and  pp.  65,  66. 
succession  dutj-  on  movable  property  is  decided  by  the 
same  rules. 

But  a  foreign  law  which  gives  the  right  of  succession  to 
natural  children,  who  have  been  recognised  in  the  lifetime  p.  65. 
of  the  father,  does  not  confer  upon  them  the  status  of 
legitimacy  for  purposes  of  succession  by  English  law. 

(By  the  Scotch  law,  legitimacy  for  purposes  of  succes-  p.  61. 

(a)  At  p.  954.     See  as  to  tlie  right  of  suoceseion  to  chattels  real,  the  note 
at  the  end  of  Chap.  VI.  (infrd,). 


;o 
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Part  I. 
Pebsohs. 

Cap.  IV. 


pp.  67, 68. 


sion  generally,  other  than  succession  to  real  estate,  is 
referred  to  the  law  of  the  domicil — i.e.,  the  domicil  of  the 
father  at  the  time  of  the  birth.  In  cases  of  legitimization 
2Jer  subseguens  matrimonium,  a  change  in  the  domicil  of 
the  father  after  the  birth  and  before  the  marriage  is  im- 
material. The  law  of  the  domicil  at  the  time  of  the  birth 
decides  once  for  all  whether  the  child's  bastardy  is  in- 
delible or  provisional  only.  Such  legitimization,  according 
to  the  law  of  domicil,  will  not,  however,  render  a  child  bom 
abroad,  of  a  Scotchman  by  domicil  and  nationality,  a 
natural-born  British  subject  entitled,  under  4  Geo.  11. 
c.  21,  to  hold  British  land.) 

Legitimacy  for  purposes  other  than  succession  under  a 
will  or  ah  intestato  has  not  hitherto  come  in  question,  but 
the  dicta  point  to  the  acceptance  of  the  law  of  the  domicil 
of  the  person  on  the  point. 

But  legitimacy  by  the  law  of  the  domicil  will  not  in 
any  case  be  accepted,  either  by  Scotch  or  English  law, 
if  its  acceptance  involves  the  recognition  by  that  law  of 
the  validity  of  a  marriage  which  it  regards  as  incestuous 
or  criminal. 


Validity  of 
maniage  ab 
initio — forms 
tested  by  the 
lex  loci,  essen- 
tials by  the 
lex  domicilii. 


MARRIAGE. 

The  question  of  what  law  must  be  applied  to  test  the 
validity  or  invalidity  of  a  marriage  is  so  intimately  con- 
nected with  this  part  of  the  subject,  that  it  is  convenient 
to  discuss  it  here,  though  not  coming  under  the  heading 
of  status,  strictly  speaking.  It  will  be  necessary  to  con- 
sider, first,  what  law  decides  whether  the  marriage  has 
been  validly  contracted ;  and  secondly,  what  law  decides, 
in  the  case  of  attempted  divorce,  whether  it  has  been 
effectually  dissolved. 

(a)  With  regard,  in  the  first  place,  to  the  validity  of 
the  marriage  when  entered  into,  it  was  clearly  laid  down 
in  Brook  v.  £rook  (a)  by  Lord  Campbell,  that  the  essentials 
of  a  marriage  contract  were  to  be  regulated  by  the  lex 

(a)  9  H.  L.  C.  193. 
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ihmicUii,  the  forms  by  tlie  h\c  loci  celebrationis.  The  Part  I. 
difference  between  essentials  and  forms  in  such  a  matter  eksoss. 
Would  natui-ally  seem  to  be  that  between  prohibitions  that  Cap.  IV. 
forbid,  and  prohibitory  directions  which  merely  impede,  ~ 

the  marriage.  This  is,  in  fact,  the  result  of  the  modem 
•cases,  which  at  first  sight  seem  rather  contradictory,  on 
the  subject.  If  the  parties  can,  by  complying  with  certain 
regulations  or  obtaining  the  consent  of  certain  people, 
intermarry  in  the  country  of  the  matrimonial  domicil,  the 
performance  of  those  conditions  will  not  be  required  by  an 
English  Court,  which  will  recognise  the  marriage  as  valid^ 
provided  the  ceremonials  and  preliminaries  required  by 
the  law  of  the  place  of  celebration  have  been  complied 
with.  If,  on  the  other  hand,  the  parties  are  forbidden  by 
the  law  of  the  domicil  to  intermarry  at  all,  they  cannot, 
except  by  a  change  of  domicil,  escape  from  that  prohibition. 
The  matrimonial  domicil  being  the  place  where  the  law 
presumes  that  the  parties  intend  to  spend  their  married 
life,  the  propriety  of  this  rule  is  obvious.  Most  of  the  cases 
were  thought  to  involve  a  question  of  capacity,  and  have 
been  referred  under  that  heading.  («)  It  will  be  necessary, 
however,  bi-iefly  to  enumerate  them  here. 

The  case  of  BrooJc  v.  Brook  has  already  been  referred  to. 
That  was  the  marriage  of  a  man  with  his  deceased  wife's 
sister,  both  parties  being  domiciled  in  England  and  having 
gone  to  Denmark,  where  such  unions  are  permitted,  for  the 
purposes  of  celebration.     It  was  not,  as  has  been  pointed 
out,  decided  that  they  were  incapaUc  of  maiiying ;  but  that 
they  -were  forbidden  hj  the  law  of  their  domicil  to  do  so, 
and  that  the  mai-riage  was  therefore  illegal.     Lord  Camp-  Validity  of 
bell,  laying  down  that  the  cssenfiak  of  a  marriage  were  to  f^J^^^^^ 
he  governed  by  the  lex  domiciUi,  rightly  decided  that  such  illustrating, 
illegality  was  an  essential,  and  that  there  had  been  in  the 
eye  of  tJie  law  no  maa-riage  at  all.     It  should  be  observed 
that  the   parties,  according  to   English   law,   could  not 
intermarry,  whatever  forms  or  preliminaiies  they  fulfilled ; 

(o)  Ante,  p.  47,  seq. ;  .see  also  infrA,  Chap.  VIII.,  "  Capacity  to  contract." 
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Part  I.      and  the  case  therefore  clififers  entirely  from  those  later  onea 
Peesons.      Jj^  which  it  has  been  held  that  parties,  forbidden  to  marry 
Cap.  IV.      by  the  law  of  their  domicil  without  certain  consents  and 
~  authorisations,  may  nevertheless  do  so  in  England,  pro- 

vided the  English  forms  are  complied  with.  The  prin- 
ciple of  Brook  V.  Brooh  was  followed  in  Mette  v.  Mette,{a} 
the  marriage  of  an  alien  domiciled  and  naturalised  in 
England  with  his  deceased  wife's  sister  being  similarly 
held  void.  •  The  case  is  only  noticeable  because  the  man's 
English  domicil  was  acquired,  and  not  that  of  his  birth, 
which  of  course  does  not  affect  the  real  principle.  Still, 
it  should  be  observed  that  the  marriage  was  in  that  case 
valid  both  by  the  law  of  the  place  of  celebration  and  by 
that  of  the  domicil  of  origin,  the  law  of  the  actual  domicil 
at  the  time  of  the  marriage  being  alone  regarded. 

The  earlier  case  of  Conway  v.  Beazley  (b)  was  not  in 
reality  a  decision  as  to  the  validity  of  a  marriage  (though 
apparently  so),  but  as  to  the  validity  of  a  divorce.  The 
head-note,  no  doubt,  enunciates  that  the  lex  loci  contractu& 
will  not  prevail  when  either  of  the  contracting  parties  is 
under  a  legal  incapacity  by  the  law  of  his  domicil;  but 
in  reality  there  was  no  question  of  capacity  or  incapacity 
in  the  case.  The  "incapacity"  depended  upon  the 
simple  fact,  whether  the  husband  was  or  was  not  already 
married  at  the  time  of  the  marriage  which  it  was  sought 
to  annul ;  and  it  was  undeniable  that  he  was  already 
married,  in  the  eye  of  the  English  law,  unless  a  Scotch 
divorce  was  to  be  held  by  English  law  competent  to 
dissolve  a  marriage  previously  celebrated  in  England. 
Such  a  proposition  was  untenable,  as  will  be  presently 
shown,  (c)  and  the  second  marriage  was  therefore  rightly 
declared  void. 

In  Sinonin  v.  Maillac{d)  a  conflict  between  the  te 
domicilii  and  the  lex  loci  celebrationis  directly  arose,  with 
regard  to  the  preliminaries  to  marriage  required  by  the 

(a)  28  L.  J.  Prob.  117.  (6)  3  Hagg.  Eccl.  639. 

{e)  InfrA,  p.  85;  LoUey'a  Case,  R.  &  R.  237;   McCarthy  n.  Becaix, 
2  Suss.  &  My.  614;   WarreTider  v.  Warrender,  2  CI.  &  P.  cw. 
{d)  2  Sw.  &  Tr.  67  (i860). 
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former.      The  marriage  whicli  it  was  sought  to  dissolve      PahtI. 

was  one  celebrated  in  England  between  French  subjects     ^™^°''^- 

domiciled  in  France  without  the  formal  consents  required     Cap.  IV. 

by  the  French  law.     Sir  Oresswell  Oresswell  decided  that 

the  marriage  was  valid,  chiefly  on  the  ground  that  the 

personal  competency  or  incompetency  of  individuals   to 

contract  depends  upon  the  law  of  the  place  where  the 

contract  is  made.     It  has  already  been  pointed  out  that 

a  more  logical  view  is  obtained  by  regarding  the  question, 

not  as  one  of  the  competency  of  an  individual,  but  of  the 

legality  of  a  marriage.     The  parties  were  not  prohibited 

from  marrying  by  the  law   of  their  domicil  absolutely, 

but  prohibited  from  marrying  without  certain  preliminaries. 

Such  a  prohibition  did  not  touch  the  essentials,  but  the 

forms  of  the  marriage,  and  these  are  governed,  according 

to  Brook   V.  Brook,(a)  by  the  law  of  the  place  of   the 

celebration  alone.     It  cannot,  of  course,  be  assumed  that 

if  such  a  marriage  were  questioned  in  the  country  of  the 

domicil,  the  law  of  which  required  the  consents  which  had 

been  dispensed  with,  this  view  would  be  taken  there.    The 

law  of  the  domicil  would  possibly  persist  in  regarding  the 

preliminaries  which  it  had  imposed  as  essential,  and  assert 

its  right  to  insist  upon  them,  although  the  marriage  was 

celebrated  elsewhere ;  but  as  the  law  of  England  has  now 

no  similar  provisions,  and  imposes  no  preliminaries  but 

such  as  it  would  regard  as  ceremonial  merely,  the  question 

has  little  practical  importance  for  English  iurists.(&)     The 

view,  however,  which  has  been  suggested  above,  that  all 

such    consents   are    ceremonial    preliminaries    only,   was 

taken  in  the  Irish  case  of  Steele  v.  Braddell,(c)  referred  to 

with  approval  by  the  House  of  Lords  in  Brook  v.  Brook.(d) 

"  This  was  a  marriage,"  says  Lord  Campbell  in  that  case, 

"  between  parties  who  might,  with  the  consent  of  parents 

and  guardians,  have  contracted  a  valid  marriage  according 

to  the  law  of  the  country  of  the  husband's  domicil 

(a)  9  H.  L.  C.  193. 

(b)  See  Scrimshire  v.  Sorimsliire,  2  Cons.  395 ;   Middleton  v.  Janverin, 
2  Cons.  437  ;  Oompton  v.  Bearcroft,  2  Cons.  444. 

(c)  Milw.  Ecol.  Eep.  Ir.  i.  {d)  9  H.  L.  C.  p.  216. 
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Pakt  I.      If  the  union  between  these  parties  had  been  prohibited  by 
Pehsoks.     ^j^g  Yaw  of  Ireland  (the  law  of  the  domicil)  as  contrary  to 
Cap.  IV.     the  law  of  God,   undoubtedly  the  marriage  would  have 
been  dissolved." 

Be  Alison's  Trusts  (a)  was  the  case- of  a  marriage  at 
Teheran,  in  Persia.  By  Persian  law  Christian  marriages 
are  recognised,  if  valid  according  to  the  religion  of  the 
parties.  The  marriage  was  between  an  English  Protestant 
and  an  Armenian  Protestant  woman.  The  pregnancy  of 
the  woman  at  the  time  rendered  her  incapable  of  contract- 
ing a  marriage  according  to  the  doctrine  of  her  own  Church, 
and  the  ceremony  was  performed  by  a  Roman  Catholic 
priest.  The  so-called  incapacity  of  the  woman  was  in 
this  case  only  important  as  the  cause  that  the  formalities 
of  the  locus  celebrationis  were  not  complied  with.  As  a 
matter  of  fact,  there  seems  to  have  been  no  law  according 
to  which  the  marriage  could  have  been  supported;  and 
it  is  noteworthy  that  no  attempt  was  made  by  the  man 
(who  was  actually  the  vice-consul)  to  avail  himself  of  the 
provisions  of  the  Consular  Marriages  Act  (12  &  13  Vict. 
c.  68)  {infra). 

Sottomayor  v.  De  Barros,{h)  the  most  recent  case  on  thia 
subject,  comes  almost  exactly  within  the  meaning  of  the 
distinction  drawn  by  Lord  Campbell  in  Brook  v.  Brook, 
just  cited.  The  parties  there  were  domiciled  Portuguese, 
forbidden  by  Portuguese  law  to  intermarry  at  all.  Sir  R. 
Phillimore,  in  the  court  of  first  instance,  held  that  tlieir 
marriage  celebrated  in  England  was  valid,  conceiving 
himself  to  be  bound  by  the  decision  in  Sinonin  v. 
Maillac.(c)  The  Court  of  Appeal,  however,  reversed  his 
judgment,  holding  that  as  the  parties  were  absolutely 
forbidden  to  marry  by  the  law  of  their  domicil,  they  could 

(a')  23  "W.  E.  226 ;  34  L.  T.  Eep.  N.  S.  638. 

(6)  37L.  T.  415;  Fenton\.  Livingetone,  5  Jur.  N.  S.  1183.  Sottomayor 
T.  JJe  Barros  was  decided  by  the  Court  of  Appeal  on  the  assumption  tnat 
the  donaioil  was  Portuguese.  The  decision  having  been  on  the  pleadings 
only,  (he  case  was  remitted  for  trial  to  the  Prohate  Division.  Hannen,  J., 
found  that  the  domicil  of  the  respondent  was  in  fact  English,  and  the  petition 
was  ultimately  dismissed :  Sottomayor  v.  De  Barros  (2),  C  P  D  Q±;  M 
L.  J.  P.  &  M.  I.  (c)  2  Sw.  &  Tr.  67. 
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not  escape  from  this  prohibition  by  transient  presence  and      Part  I. 
celebration  in  England,  and  that   the    possibility  of  es-    ^'=^^- 
caping  from  Portuguese  law  by  a  Papal  dispensation  was     Cap.  IV. 
immaterial.     The  wording  of  the  judgment  of  the  Court 
of  Appeal   rested  on  the   more  than    questionable  prin- 
ciple (a)  that  the    capacity  of  a  person   to    contract  was 
tested  by  his  personal  law;  but  the  distinction  between 
this  case  and  that  of  Sinonin  v.  Maillac  is  plain,  and  the 
actual  result  of  the  decision  of  the  Court    of   Appeal  is 
clearly  in  accordance  with  Brooh  y.  Brook.(l) 

Buding  v.  Smith,(c)  though  one  of  the  earliest  cases  on 
this  subject,  having  been  decided  by  Lord  Stowell  in 
1 82 1,  has  been  purposely  left  for  consideration  until  the 
tendency  and  principles  of  the  modern  decisions  had 
been  sufficiently  indicated.  That  was  a  marriage  cele- 
brated at  the  Cape  of  Good  Hope  while  under  military 
occupation  of  the  British  forces  immediately  after  its 
acquisition,  and  the  ceremony  was  performed  by  the 
chaplain-general  under  the  sanction  of  the  military 
authorities,  according  to  British  forms.  Both  the  con- 
tracting parties  were  British  by  nationality  and  domicil. 
The  validity  of  the  marriage  was  impeached  on  two 
grounds;  first,  that  the  Dutch  law,  as  the  lex  loci  cele- 
brationis, prohibited  the  parties  from  marrying  at  their 
respective  ages  without  the  consents  of  parents  and  guar- 
dians, which  had  not  been  obtained ;  and,  secondly,  that 
the  ceremony  had  not  been  performed  according  to  the 
forms  required  by  the  same  law.  According  to  the  prin- 
ciples already  stated,  it  will  be  seen  that  the  lex  loci  cele- 
brationis was  primd  facie  the  law  to  decide  both  these 
questions,  but  in  the  particular  case  there  were  exceptional 
circumstances  to  be  considered.  By  the  capitulation  of 
the  colony  it  had  been  stipulated  that  the  conquered 
should  retain  certain  privileges,  including  the  enjoyment 
of  their  own  laws  and  customs,  and  Lord  Stowell  deduced 
from  this  that  the  lex  loci  had  been  altered  for  all  others 

(a)  Ante,  p.  47 ;  infrd,.  Chap.  VII.  (ii.) 

(6)  9  H.  L.  0.  216.  (c)  2  Hagg.  Cons.  371. 
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Paet  I.  except  those  in  whose  favour  the  stipulation  was  made — 
^f!^"*''  that  for  British  domiciled  subjects  with  the  British  forces, 
Cap.  IV.  in  short,  the  lex  loci  was  in  fact  British.  On  this  view  the 
decision  was  not  that  the  lex  domicilii  must  prevail  in 
such  matters  when  in  conflict  with  the  lex  loci,  but  that 
the  law  common  to  the  parties  had,  under  the  peculiar 
circumstances  of  the  case,  taken  the  place  of  the  latter. 
The  case  of  Harford  v.  M'orris,(a)  decided  in  the  same 
year,  similarly  depended  upon  the  exceptional  facts  in  it, 
which  render  it  of  no  authority  on  the  question  of  the 
competition  of  the  law  of  the  domicil  and  that  of  the 
place  of  celebration. 

So  far  as  British  subjects  are  concerned,  special  provi- 
sion has  been  made  by  statate  for  the  validity  of  mar- 
riages abroad  according  to  English  forms.  By  4  Geo.  IV. 
c.  91,  it  was  enacted  and  declared  that  all  marriages 
solemnised  by  a  minister  of  the  Church  of  England  (b)  in 
the  chapel  or  house  of  any  British  ambassador  or  Minister, 
or  in  a  chapel  or  house  of  any  British  factory  abroad,  or 
within  the  British  lines  of  any  British  army  abroad,  shall 
be  as  valid  as  if  duly  solemnised  in  the  United  Kingdom 
with  the  forms  (there)  required.  The  statute  purports  to 
be  declaratory ;  and,  so  far  as  the  precincts  of  British 
legations  are  concerned,  the  legality  of  such  marriages 
depends  (apart  from  the  statute)  on  the  principles  of  extra- 
territoriality, (c)  So  far  as  it  relates  to  marriages  within  the 
lines  of  British  troops  abroad,  it  is  based  on  the  Common 
Law,  which  allowed  such  marriages  when  there  was  hostile 
occupation  of  a  foreign  soil,((i)  and  probably  also  when  the 
occupation  was  friendly,  (e) 

The  same  doctrine  applies  to  other  cases  of  necessity.(/) 

Ships   of  war,    even   in  foreign  territorial   waters,  are 

regarded   as   integral  parts   of   the    dominions   of   their 

(a)  2  Hagg.  Cons.  371. 

(6)  A  Bill  has  been  introduced  in  the  present  session  (1890)  to  legalise 
marriages  in  British  embassies  and  ships  before  authorised  persons  other  than 
ministers  of  the  Church  of  England.  (c)   Vide  infrd,  Chap.  V.  (iii). 

(d)   Bex  V.  Inhabitants  of  Brampton,  10  East,  282. 

(c)  Burn  V.  Farrar,  2  Hagg.  Cons.  369. 

(/)  As  in  Lindo  v.  Belisario,  i  Hagg.  Cons.  216. 
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Sovereign,  for  marriage  as  for  other  purposes.  It  has  been  Pakt  I. 
held  that  the  statute  4  Geo.  IV.  c.  91,  applies  to  cases  P^^"'- 
where  the  nationality  of  the  husband  only  was  British,  Cap.  IV. 
and  that  both  his  domicil  and  the  nationality  of  the  wife  ' 

were  immaterial.(«) 

But  one  at  least  of  the  contracting  parties  must  be  a 
British  subject ;  (&)  and  it  would  be,  perhaps,  difficult  to 
suggest  such  a  marriage  in  cases  where  an  Englishwoman 
was  married  abroad  to  a  foreigner  both  by  nationality  or 
domicil.  The  question  would  probably  depend  upon  the 
view  taken  of  the  marriage  by  the  foreign  law,  being  the 
law  of  the  matrimonial  domicil. 

The  Act  of  4  Geo.  IV.  c.  91,  being  applicable  only  to 
British  legations,  British  lines,  and  British  factories,  it 
was  found  expedient  to  pass  a  wider  statute.  The  1 2  &  1 3 
Vict.  c.  68,  was  accordingly  passed,  which  legalised  all 
marriages  (where  both  or  one  of  the  parties  was  a  British 
subject)  which  should  be  solemnised  at  the  British  con- 
sulate, according  to  any  forms  and  ceremonies,  after  certain 
prescribed  notices.  In  marriages  not  according  to  the  rites 
of  the  Church  of  England,  certain  essential  declarations  are 
prescribed  as  part  of  the  ceremony  by  s.  g.{c) 

It  is  plain  that  the  validity  given  to  marriages  abroad  by 
statutes  such  as  the  12  &  13  Vict.  c.  68,  cannot  claim 
recognition  in  any  courts  other  than  those  of  the  Legis- 
lature which  passed  the  statutes.  Such  recognition  may 
sometimes  be  given  to  them  in  cases  where  the  matrimonial 
domicil  is  British  as  well  as  the  nationality  of  the  parties, 
but  it  cannot  be  relied  upon.  The  province  of  the  Ice  domi- 
cilii is  the  "  essentials  "  of  the  marriage,  and  has  nothing 
to  do,  in  strictness,  with  the  forms  of  celebration."  (cC) 

The  Greek  Marriages  Act,  1884  (47  &  48  Vict.  c.  20),  is 
an  almost    unique  instance    of  validity   being  given    to 

{a\  Re  WrigMs  Trust$,  25  L.  J.  Ch.  at  p.  631. 
(6)  Pertreis  v.  Tondear,  i  Hagg.  Cons.  136. 

(c)  "Consul"  nnder  this  Act  includes  "acting-consil,"  31  &  32  Vict.  c.  61. 

(d)  Instructions  issued  by  the  Foreign  0£Ece  as  io  the  Consular  Marriages 
Act  will  be  found  set  out  in  full  in  the  Appendix  to  Hammick's  "  Mamage 
Law"  (App.  X.  p.  375). 
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Part  L 

Peesons. 

Cap.  IV. 


Marriage  must 
be  that  wliich 
the  lex  fori 
recognises  as 
such. 


Illicit  or  in- 
cestuous in- 
tercourse not 
recognised. 


marriages  not  contracted  to  local  forms,  by  ex  post  facto 
legislation.  The  retrospective  law  being  the  lex  loci  cele- 
brationis, it  may  fairly  be  argued  that  such  cases  ought  to 
be  regarded  by  all  Courts  as  if  the  local  law  had  existed  at 
the  time ;  but  it  is  impossible  to  predict  the  view  which 
might  be  taken  of  this  legislation  by  a  foreign  tribunal,  (a) 

It  has  been  seen  above  that  the  English  law  still,  fol- 
lowing the  principle  of  Brook  v.  Brooh,(h)  refers  the  essen- 
tials of  a  marriage  to  the  law  of  the  domicil.  This  must, 
however,  be  taken  subject  to  the  qualification  that  it 
will  not  allow  anything  to  be  called  marriage,  either  by 
the  law  of  the  domicil  or  the  place  of  celebration,  which 
it  does  not  itself  recognise  as  such ;  and  accordingly,  iu 
Hyde  v.  llycle,(c)  the  Probate  and  Divorce  Court  refused 
to  acknowledge  a  Mormon  marriage  apparently  celebrated 
in  Utah,  though  both  the  contracting  parties  were  siagle 
at  the  time  of  the  so-called  marriage,  and  had  never 
assumed  to  contract  another.  It  was  said  in  that  case  by 
the  Judge-Ordinary  (Sir  C.  Cresswell)  that  a  marriage  in 
Christendom  was  an  entirely  different  thing,  both  m  its 
essence  and  incidents,  from  what  was  called  a  marriage  in 
a  country  where  polygamy  was  practised ;  and  he  referred 
to  the  case  of  Ardaseer  Cursetjee  v.  Peroz€ljoye,(d)  where 
the  Privy  Council  held  that  Parsee  marriages  were  not 
within  the  force  of  a  charter  extendiug  the  jurisdiction  of 
the  Ecclesiastical  Court  to  her  Majesty's  subjects  in  India 
"  so  far  as  the  circumstances  and  occasions  of  the  said 
people  shall  require." 

There  is  abundant  authority  to  show  that  a  marriage 
which  the  English  law  regards  as  criminal  or  incestuous 
will  not  under  any  circumstances  be  accepted  by  it  as 
valid.  "The  rule,"  said  Littledale,  J.,  "that  personal 
status  accompanies  a  man  everywhere  is  admitted  to  have 
this  qualification,  that  it  does  not  militate  against  the  law 


(o)  So  far  as  the  limits  of  the  British  Empire  are  concerned,  retrospective 
legislation  as  to  the  validity  of  marr'ages  is  given  a  wider  recognition  by  the 
Colonial  Marriages  Validity  Act,  1865  (28  &  29  Vict.  c.  64). 

iV)  9  H.  L.  C.  193. 

(c)  L.  E.  I  P.  &  D.  130.  (d)  10  Moo.  P.  C.  375,  419. 
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of  the  country  where  the  consequences  of  that  statics  are  P-^^t  I. 
sought  to  be  introduced  "(a).  So,  in  Harford  v.  Morris  (b)  ^'""°'''' 
it  was  explained  that  the  decisions  establishing  the  validity  '^^^'  ^■ 
of  Scotch  marriages  in  England  simply  amounted  to  this,  ' 

that  a  Scotch  marriage  was  lawful  in  England  if  there  was 
nothing  in  it  contrary  to  the  law  of  England.  Subject, 
therefore,  to  this  qualification,  that  the  marriage  which  the 
Court  is  asked  to  recognise  shall  be  marriage,  and  not  in- 
cest or  mere  illicit  intercourse  of  the  sexes,  it  appears  clear 
that  the  English  law  refers  forms  to  the  lex  loci  and  essentials 
to  the  lex  domicilii  ;  and  further,  that  the  only  essential 
question  which  is  practically  ever  referred  to  the  latter  law 
is  this — Are  the  parties  permitted  by  it  to  intermarry  at 
all  ?  The  old  cases  (c)  cited  by  Story  (Conflict  of  Laws, 
§  79)  for  the  proposition  that  English  law  does  not  recognise 
the  invalidity  of  a  marriage  celebrated  abroad  which  is  pro- 
nounced void  by  the  lex  loci  have  been  already  referred  to 
as  not  in  fact  establishing  his  assertion.  It  is  plain  that  if 
English  law  recognises  foreign  formalities  as  sufficient  for 
a  foreign  marriage  between  domiciled  English  subjects,  it 
is  only  a  logical  consequence  to  regard  them,  subject  to  the 
exceptions  of  extra-territoriality,((^)  as  necessary ;  and  no 
modern  decision  throws  a  doubt  upon  the  consistent  appli- 
cation of  the  principle  in  future  whenever  the  question  may 
arise.  The  only  diificulty  that  has  ever  really  arisen  has 
been  to  decide  what  are  the  formalities  and  what  the  essen- 
tials of  the  contract — a  difficulty  which  is  now  solved,  read- 
ing Sinonin  v.  Maillac  (e)  and  Sottomayor  v.  De  Barros 
together,  by  regarding  everything  as  a  formality  for  the 
lex  loci,  except  unconditional  prohibition. 

It  will  be  seen  that  there  is  nothing  in  these  principles,  Colonial  mar- 
nor  in  the  decision  in  Brook  v.  Brooh,{f)  to  prevent  the  dTolas^d  wife'* 
English  law  from  recognising  the  validity  of  the  marriage  sister. 

(a)  BirtwMstle  v.  Vardill,  5  B.  &  C.  453. 

(6)  2  Hagg.  Cons.  435  ;   Compton  v.  Bearcroft,  Bull.  N.  P.  113  ;  and  see 
Benton  v.  Livingstone,  S  Jur.  N.  S.  1 183. 


(c)  Buding  v.  Smith,  2  Hagg.  Cons.  390 ;  Harford  t.  Morris,  ihid.  432. 
\d)  See  infrd,,  Chap   "  ,.„„™,  r™, 

(/)  9  H.  L.  C.  193. 


See  infrd.,  Chap.  V.  (e)  2  Sw.  &  Tr.  67;  37  L.  T.  415. 
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Pakt  I.  of  a  foreigner  or  colonist  with  his  deceased  wife's  sister,  in 
^^"^^  the  country  of  their  common  domicil  where  snch  unions 
<  Cap.  IV.  are  legal,  unless  such  a  marriage  be  regarded  as  an  in- 
cestuous  crime,  repugnant  to  the  spirit  of  English  juris- 
prudence, (a)  It  is  difficult  to  maintain  this  proposition 
in  the  face  of  the  fact  that  colonial  statutes  recognising  the 
validity  of  such  marriages  have  repeatedly  received  the 
sanction  of  the  Grown.  Yet,  if  such  marriages  are  not  to 
be  branded  by  the  law  of  England  as  criminal  and  in- 
cestuous, it  follows  that  they  are  perfectly  valid  accordiag 
to  the  theory  of  international  law  which  it  has  just  been 
shown  that  English  law  adopts,  and  according  to  the  same 
theory  their  offspring  would  be  legitimate.  In  practice, 
however,  they  are  not  so,  because  the  question  of  their 
legitimacy,  as  has  been  pointed  out,  almost  invariably 
arises  with  regard  to  their  right  to  succeed  to  movable  or 
immovable  property  by  devise  or  ah  intestato,  and  this  right 
is  governed  by  a  new  set  of  considerations.  Succession  to 
immovable  property,  according  to  Birtwhistle  v.  VardiU,(b) 
demands  not  only  legitimacy  by  the  personal  law,  but 
legitimacy  by  the  lex  situs — i.e.,  that  the  persons  concerned 
shall  have  been  born  in  what  the  English  law  calls  wedlock, 
speaking  for  itself,  and  not  as  adopting  the  principles  of 
international  law.  In  a  similar  way  it  was  at  first  held 
that  English  law  interfered  with  regard  to  succession  to 
movable  property,  where  the  testator  or  intestate  was  domi- 
ciled in  England,  as  the  law  of  his  domicil,  and  claimed  to 
interpret  the  word  "  child  "  or  "  son  "  according  to  its  own 
independent  views  of  what  is  paternity,  and  what  is  wed- 
lock.(c)    Thus,  whenever  succession  to  immovables  or  mov- 

(a)  Lord  Cairns,  speating  in  tlie  House  of  Lords  in  1883,  said  on  this  sub- 
ject :  "  My  view  of  the  law  upon  the  point  is  this — that  if  a  man,  being 
domiciled  in  a  colony  in  which  it  is  lawful  to  marry  a  deceased  wife's  sister 
does  marry  his  deceased  wife's  sister,  his  marriage  with  her  is  good  all  the 
world  over ;  whereas,  if  the  man  is  a  domiciled  Englishman,  not  domiciled 
in  the  colony,  but  merely  resident  there,  his  marriage  with  his  deceased  wife's 
sister  in  such  circumstances  is  bad  everywhere,  because  he  carries  the  im- 
pediment of  his  domicil  to  such  a  marriage  with  him." — Hansard's  Pari. 
Debates,  June  11,  1883  (vol.  280,  p.  158).  (5)  7  CI.  &  F.  895. 

(c)  Boyes  v.  Bedale,  i  H.  &  M.  798 ;  overruled  in  Me  Goodman's  Trusts, 
17  Ch.  D.  266 ;  see  ante,  p.  63. 
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ables  was  in  question,  the  children  of  a  man  by  his  deceased      Part  i. 
wife's  sister,  married  to  him  in  the  country  of  their  common     Pebsons. 
domicil    where  such  unions  are  legal,  were  regarded   as     Cap.  IV. 
bastards,  and  the   marriage  itself   as  a   nullity.     When 
neither  the  l&xi  situs  as  to  immovables,  nor  the  lex  domicilii 
with  regard  to  a  movable  succession,  interferes,  it  has  been 
"shown,  subject  to  the  qualifications  stated  above,  that  Eng- 
lish law  regards  such  a  marriage,  complying  both  as  to 
forms  and  essentials  with  the  law  of  the  domicil  of  the 
parties  and  of  the  place  of  celebration,  as  perfectly  valid. 
It  is  obvious,  for  instance,  that  such  a  husband,  coming  to 
England  and  contracting  a  new  marriage  there  in  the  life- 
time of  his  second  wife,  would  be  liable  to  be  indicted  for 
bigamy,  though  the  point  has  not  yet  arisen,  and  possibly 
never  will.     The  expediency  of  adhering  to  legal  principles 
which  thus  render  it  necessary  to  reject  the  validity  of  a 
marriage  for  certain  purposes  of  comparatively  common 
occurrence,  and  to  accept  it  theoretically  for  others  which 
are  more  hypothetical,  is  at  least  questionable.     It  should 
surely  be  sufficient  for  the  English  law,  whether  speaking 
as  the  lex  situs  of  immovables,  or  as  the  lex  domicilii  with 
respect  to  a  movable  succession,  to  follow  those  maxims  of 
international   law  which  have  become  part    of  itself   by 
adoption.     The  "  vainglorious  conservatism  "  of  the  feudal 
maxim  "  Nidlus  princeps  legitimat  ad  succedendum  in  bona 
alterius  temtorii"(a)  might  well  be  satisfied  by  such  a 
rational  interpretation,  without  insisting  that  the  English 
law  shall  for  purposes  of  succession  refuse  to  be  content 
with  obedience  to  those  rules,  founded  on  expediency  and 
on  the  comity  of  nations,  which  it  professes  elsewhere  to 
incorporate  with  itself.     It  cannot  be  too  strongly  insisted 
upon  that  international  law  is  a  part  of  the  law  of  every 
nation,  and  it  would  perhaps  be  beneficial  if  English  juris- 
prudence were  readier  to  admit  it  as  such.     There  is,  how- 
ever, no  tendency  at  the  present  time  to  do  so,  and  more 
than  one  instance  has  recently  occurred  in  which  it  has 
been  held  absolutely  necessaiy  that  international  law  should 
(a)  D'Argeuti-e,  Comm.  Art.  218. 

V 
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Part  I.  receive  the  stamp  of  the  English  Legislature  before  English 
EEsohs.  QQm.^;g  Q^j^  acknowledge  its  existence.  The  result  of  the 
'^^^-  1"^-  Geneva  Arbitration,  with  the  subsequent  passing  of  the 
Foreign  Enlistment  Act,  1870  (33  &  34  Vict.  c.  90),  affords 
one  striking  illustration  of  the  view  referred  to  ;  and 
another  may  be  found  in  the  decision  of  H.  v.  Keyn,{a) 
where  it  was  held  in  effect  that,  even  assumiug  that  inter- 
national law  conferred  on  every  nation  jurisdiction  withia 
three  miles  from  its  shores,  English  Courts  could  not  accept 
or  exercise  the  jurisdiction  thus  attributed  to  them  without 
the  authorisation  of  an  English  statute.  It  is  beyond  a 
doubt,  therefore,  that,  so  far  as  succession  to  immovables  is 
concerned,  nothing  but  an  Act  of  the  Legislature  will  effect 
that  recognition  of  the  legitimacy  of  the  issue  of  a  colonist 
married  to  his  deceased  wife's  sister  which  the  principles 
of  private  international  law  do  ia  fact  demand,  and  a  BiU 
has  been  at  least  once  unsuccessfully  introduced  into  Par- 
liament to  effect  this  result.  It  would  no  doubt'be  suffi- 
cient to  enact,_that  persons  legitimate  by  the  law  of  their 
domicil  of  birth  shall  be  so  in  England  for  all  intents 
and  purposes  whatsoever,  including  that  of  successioii 
to  real  and  personal  estate  ;  and  it  is  at  least  possible 
that  the  postponement  of  such  an  enactment  is  only 
temporary. 
Privileyia.  The  effect  of  privilegia,  or  laws  specially  passed  with 

reference  to  one  or  more  individuals,  depriving  them  of 
the  right  either  of  marrying  or  entering  iato  any  other 
relation  permitted  to  other  sane  adults,  is  no  doubt  to 
create  an  artificial  incapacity  of  a  particular  kiad,  and  for 
certain  purposes.  The  incapacity,  however,  being  an  arti- 
ficial and  not  a  natural  one,  cannot  demand  recognition  ia 
other  countries ;  and  the  law  creating  it  will  be  imperative 
only  in  the  tribunals  of  the  sovereign  Power  by  which  that 
law  was  enacted.     The  law  may  direct  those  Courts  to 

(a)  L.  E.  2  Ex.  D.  63 ;  see  the  statute  passed  in  consequence  of  this 
decision,  41  &  42  Vict.  c.  73  (Territorial  Waters  Jurisdiction  Act,  1878).  It 
has  been  pointed  out  elsewhere  {infrct,  Chap.  IX.)  that  the  wording  of  this 
statute  in  effect  declares  the  judgment  in  S.  v.  Keyn  to  have  been  wrong : 
see  per  Coleridge,  C.J.,  in  Jteg.  v.  Dudley,  14  Q.  B.  D.  273. 
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Refuse  to  recognise  a  marriage  contracted  in  any  country  Part  i. 
by  the  subject  of  the  privilegium,  or  only  to  regard  as  PEsaoNa. 
invalid  any  marriage  contracted  by  him  within  its  terri-  Cap.  IV. 
torial  jurisdiction.  The  former  has  been  held  to  be  the 
proper  construction  of  the  Royal  Marriage  Act  (12  Geo.  III. 
■c.  11), (a.)  the  judges  saying,  in  answer  to  a  question  put 
to  them  by  the  House  of  Lords,  that  that  statute  does  not 
•enact  an  incapacity  to  contract  matrimony  within  one  par- 
ticular country  and  district  or  another,  but  to  contract 
matrimony  generally  and  in  the  abstract.  It  creates  an 
incapacity  attaching  itself  to  the  person  of  A.  B.,  which 
he  carries  with  him  wherever  he  goes.  The  difference 
between  such  an  enactment  and  the  ordinary  Marriage 
Acts,  which  require  certain  consents  as  necessary  prelimi- 
naries to  a  valid  marriage  in  a  certain  country,  has  been 
already  pointed  out.(&)  British  Acts  of  attainder,  on  the  Acts  of 
■other  hand,  though  they  may  possibly  render  the  attainted  "  ^'°  '"^" 
person  incapable  of  contracting  a  valid  marriage  within 
the  dominions  of  the  Crown,  do  not  claim  any  extra- 
territorial recognition  as  to  marriages  contracted  abroad, 
nor  are  such  foreign  marriages  regarded  as  invalid  even  by 
British  Courts. (c)  "It would  be  a  most  revolting  conclu- 
sion to  come  to,"  says  Erie,  C.  J.,  in  the  case  cited,  "  that 
the  marriage  of  a  man,  who  was  capable  of  contracting  in 
the  land  in  which  he  was  living,  with  a  woman  who  was 
born  and  brought  up  in  that  land,  and  who  might  even 
Jiave  beeE  ignorant  of  her  husband's  attainder,  was  invalid, 
and  their  children  illegitimate,  because  the  man  had  been 
attainted  before  he  went  abroad.  If  such  were  the  law,  I 
should  not  shrink  from  enforcing  it ;  but  I  believe  that  it 
is  not  the  law  of  our  land,  though  it  is  said  to  be  the  law 
of  France."  (c?)  The  more  correct  view,  indeed,  appears 
to  be  that  a  British  Act  of  attainder  does  not  even  in- 


fo) The  Sussex  Peerage  Case,  11  01.  &  F.  85. 

(6)  Ante,  p.  71;  and  see  Oompton  v.  Bearcroft,  Bull.  N.  P.  6th  ed.  113. 
2  Hagpr.  Cons.  443,  n. ;  Ilderton  v.  Ilderton,  2  fi.  Bl.  145. 

(c)  Kynnaird  v.  Leslie,  L.  R.  I  C.  P.  389. 

(rf)  Kynnaird  v.  Leslie,  L.  R.  I  C.  P.  389.  Vide  Hobby's  Case,  sub  nom. 
Boreston  and  Adams,  Noy,  158 ;  4  Leon.  5 ;  Palm.  19  ;  Oollingwood  v.  Pace, 
I  Vent.  413;  Bridg.  410. 
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Part  I.  capacitate  the  attainted  person  from  contracting  a  valid; 
Persoks.  j;Qa,rriage  in  England,  or,  at  any  rate,  that  it  renders  suck 
Cap.  IV.      a  marriage  voidable  merely,  and  not  void,  (a) 

On  analogous  principles,  it  has  been  held  that  where  a 
marriage  has  been  dissolved  by  the  foriom  domicilii,  and 
the  law  of  the  domioil  professes  to  render  the  guilty  party 
incapable  of  re-marriage  during  the  lifetime  of  the- 
divorced  spouse,  the  artificial  incapacity  which  it  professes, 
to  create  will  not  be  required  in  an  English  court.  The 
marriage  must  either  be  dissolved  for  all  purposes,  or  not 
at  all ;  and  the  children  of  a  second  marriage  contracted 
during  the  existence  of  the  prohibition  are  consequently 
legitimate.  (6) 

It  should  be  observed,  however,  that  in  the  case  cited 
the  second  marriage  was  contracted  in  England.  It  would 
be  difHoult  to  contend  for  the  validity  of  a  second  marriage- 
in  the  State  whose  law  imposed  the  disability,  and  in  &. 
case  where  the  new  matrimonial  domicil  was  the  same  aa 
that  of  the  first  or  dissolved  marriage. 


SUMMARY. 

Marriage  is  governed,  as  to  its  essentials,  by  the  law  of 
VV-  lo-l^-  the  domicil  of  the  parties ;  as  to  its  forms,  by  the  law  of 
the  place  of  celebration. 

The  law  of  the  domicil  of  the  parties  is  the  proper  l|w 
to  decide  whether  the  marriage  can,  by  the  use  of  any 
forms,  ceremonies,  or  preliminaries,  be  effected. 

The  law  of  the  place  of  celebration  is  the  proper  law  to- 
decide  what  forms,  ceremonies,  or  preliminaries  shall  be- 
employed. 

If  the  law  of  the  matrimonial  domicil  is  such  that  the 
marriage  cannot  be  effected  by  obeying  its  directions,  bub 
can  be  effected  by  obtaining  a  dispensation  from  its  pro- 
hibitions, the  marriage  cannot,  in  the  absence  of  such 

(a)  Per  Willes,  J.,  in  Kynnaird  v.  Leslie,  L.  E.  i  C.  P.  •jSq,  400  t 
JPhillips  V.  Eyre,  L,  R.  6  Q.  B.  7. 

(6)  Scott  Y.  Attorney-Oenercd,  L.  E.  11  P.  D.  128. 
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ilispensatioii,   be  legalised  by  the  law  of  the   place  of      Part  I, 
celebration.  PEitsoNs. 

The  law  of  any  country  may,  and  the  English  Eoyal      Cap.  iv. 
Marriage  Act  does,  not  only  prohibit  certain  persons  from  " 

contracting  marriage  in  England  except  on  certain  pre-  p.  82. 
scribed  conditions,  but  refuse  to  recognise  any  marriage 
contracted  by  such  persons  elsewhere  when  these  condi- 
tions have  not  been  complied  with. 

Marriage,  to  be  recognised  by  an  English  Court,  must 
be  that  which  is  recognised  as  marriage  by  Christendom,  p.  78. 
and  not  a  mere  disguise  for  illicit  intercourse  or  criminal 
incest. 

(b)  Dissolution  of  the  Marriage. — Under  this  head  it  is 
necessary  to  consider,  in  the  first  place,  what  divorces  by 
foreign  tribunals  will  be  recognised  as  valid  by  English 
law ;  and,  secondly,  what  marriages  the  English  Court  will 
■assume  jurisdiction  to  dissolve.     On  the  first  point,  the  Foreign 
English  law  is  frequently  loosely  expressed  by  saying  that  <jjjoroe  has  no 
an  Jinglish  marriage  cannot   be  dissolved   by  a   foreign  English 
Court  or   authority,   and  that  any  decree  purporting  to  ™a™agei 
effect  such  dissolution  must  be  regarded  as  a  nullity.(a) 
Zolley's  Case  (b)  is  the  authority  commonly  cited  in  sup- 
port of  this  proposition,  and,  as  far  as  regards  a  marriage 
celebrated  in  England  in  which  the  domicil  of  the  husband 
remains  English,  it  is  undoubtedly  correct.     Unless  the 
parties  are  bond  fide  domiciled  under  the  foreigii  jurisdic- 
tion which  assumes  to  dissolve  their  marriage  at  the  time  at  any  rate  if 
of  such  attempted  dissolution,  it  is  quite  clear  that  the  *^  domicil  of 

...  •         1  T  T  r.  the  parties )8 

English  Courts  will  not  recognise  the  validity  of  any  such  English, 
divorce.  Lolley's  Case,  in  which  a  man  who  was  convicted 
of  bigamy  for  having  married  again  in  England  after  a 
Scotch  divorce  from  an  English  marriage,  was  followed  in 
Conway  v.  Bcazley,{c)  expressly  upon  the  ground  that,  so 
long   as   the   parties   remain    domiciled   in   England,  no 

(a)  See,  e.g.,  the  judgment  of  Kindeisley,  V.C.,  in  WUson's  Trusts,  L.  R. 
I  Kq.  247. 
(6j  I  KusB.  &  Ky.  237.  (c)  3  Hagg.  Eocl.  Hep.  639. 
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Paet  r. 

Persons. 
Cap.  n'. 


Divorce  by 
the  Jorum 
domicilii. 


Scotcli  divorce  of  an  English  marriage  can  be  recognisecj 
by  Englisb  law.     Dr.  Lushington  in  that  case  expressed 
a  strong  opinion  that  the  principle  which  denied  recogni- 
"  tion  to  such  divorces  had  no  application  to  cases  where 
the  parties  were  domiciled  at  the  time  in  the  country 
whose  tribunals  assumed  to  divorce  them.     So,  in  Dolphin 
V.   Bohins^ia)  a  Scotch  divorce  of  an  English  marriage,, 
where  the  jjarties  were  not  domiciled  in  Scotland,  but  had 
gone  there  for  a  time  to  found  a  jurisdiction  according  tck 
Scotch  law,  was  held  invalid. (5)     And  in  the  more  recent 
case  of  Shaiu  v.  Attorney-General,(c)  where  a  woman  had 
left  her  English  husband  in  England,  and,  after  a  resi- 
dence of  two  or  three  years  in  America,  obtained  a  divorce 
there,  her  husband's  domicil  continuing  English,  her  second 
marriage  in  America  was  held  invalid. 

In  none  of  the  cases  cited  in  the  preceding  paragraph, 
had  it  been  decided  that  an  English  marriage  cannot  be  dis- 
solved by  a  foreign  tribunal  where  the  parties  at  the  time 
of  the  divorce  are  hondfide  domiciled  in  that  foreign  State. 
Unquestionably,  however,  the  decision  of  Lord  Brougham  in 
M'Carthy  v.  Bemix  (d)  must  be  regarded  as  intending  to  lay 
down  such  a  rule.  It  must  be  remembered,  however,  that 
this  case  was  decided  in  1831,  when  divorce  a  vinculo  was 
not  recognised  in  England  by  the  Ecclesiastical  Courts ;  and 
the  difficulty  of  admitting  the  power  of  a  foreign  tribunal 
to  dissolve  an  English  marriage  was  therefore  greater  than 
at  present.'  Since  the  judgment  of  the  House  of  Lords  In 
Harvey  v.  Farnie,(e)  this  case  can  no  longer  be  regarded 
as  law.  Even  before  the  judgment  referred  to,  M-Cartluj 
V.  Bccaix  had  been  treated  as  open  to  question.  Wan-endci- 
V.  Warrender  (/)  was,  it  is  true,  a  decision  on  Scotch  law, 
but  the  House  of  Lords  there  clearly  held  that  it  was 
competent  for  the   Scotch   Courts   to   decree   a  divorce 


7  H.  L.  C.  390 ;  Pitt  V.  Pitt,  4  Macq.  627. 
h)  Maiov.  Gould,  L.  11.  3  H.  L.  55  ;  T^lemache  v.  Tollemache,  i  S.  &  T. 
557  1  20  Jj.  J.  r.  &  M.  2. 

L.  E.  2  P.  &  D.  156.  (d)  2  E.  &  M.  614. 

f  ^  ,  PI   «  ^^  '  ^-  ^-  ""  ^PP^"^'  S  ^PP-  Cas.  43,  52. 
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between  parties  domiciled  in  Scotland  whose  marriage  had      Part  I. 

been  celebrated  in  England.     The  same  principle  had  been     ^^^i^'^- 

adopted   both   in  Irish  (a)    and    Scotch    courts.(&)     The     Cap.  IV. 

existing  English  law  on  the  subject  was  perhaps  best  ' 

summarised  by  the  Judge-Ordinary  (Lord  Penzance)  in 

Slmtv  V.  Attorney-General (c)  in  1870.     "First,"  he  says, 

"  Lolley's  Case  has  never  been  overruled.     Secondly,  in  no 

case  has  a  foreign  divorce  been   held   to  invalidate  an 

English   marriage   between   English   subjects  where  the 

parties   were    not    domiciled   in   the   country   by   whose 

tribunals   the    divorce    was    granted.      Whether,    if    so 

domiciled,  the  English   Courts  would  recognise  and  act  Foreign 

upon  such  a  divorce,  appears  to  be  a  question  not  wholly  ^ivorce  of 

free  from  doubt,  but  the  better  opinion  seems  to  be  that  riage  by  the 

they  would  do  so  if  the  divorce  be  for  a  ground  of  divorce-^?.™™*''""*' 
"'       .  .  .  V  .  dm, — now 

recognised  as  such  in  this  country,  and  the  foreign  country  recognised, 
be  not  resorted  to  for  the  collusive  purpose  of  calling  in  the 
aid  of  its  tribunals."  In  the  case  of  Birt  v.  Boutinez,(d) 
before  the  Judge-Ordinary  in  1868,  the  point  did  not 
really  arise,  as  the  parties  had  gone  through  the  ceremony 
of  marriage  twice,  once  in  Scotland  and  afterwards  in 
Belgium  (where  the  husband  was  domiciled),  and  the 
Belgian  divorce  did  not  purport  to  do  more  than  dissolve 
the  Belgian  marriage,  which  according  to  English  law  had 
created  no  new  status  between  the  parties.  Nor  was  the 
principle  at  all  involved  in  the  case  of  Gollis  v.  Hector, (c) 
which  only  decided  that  a  Turkish  divorce  had  no  opera- 
tion to  interfere  with  the  validity  of  an  English  marriage 
settlement  between  a  domiciled  Turk  and  an  English  lady, 
though  it  would  have  had  that  effect  according  to  the  law 
of  Turkey.  The  judgment  of  Vice-Ohancellor  Hall  in 
that  case  by  no  nieans  involved  the  assertion  that  the 
marriage  had  not  been  effectually  dissolved,  but  proceeded 
on  the  ground  that  the  settlement  was  an  English  contract, 

(a)  Magliee  v.  M'AUister,  3  Ir.  Ch.  604, 
'    (t)  Geils  V.  Geih,  i  Macq.  255  ;  13  Court  Seas.  Cas.  (znd  Series),  321. 

(c)  L.  E.  2  P.  &  D.  156,  161.     Cf.  the  language  of  Lord  WestLury  in 
Shaw  V.  Gould,  L.  E.  3  H.  L.  80. 

(d)  L.  E.  I  P.  &  D.  487.  (e)  L.  E.  19  Eq.  334. 
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Part  I. 

Peusons. 

Cap.  IV. 


Jurisdiction 
oixhe  forum, 
domicilii  now 
recognised. 


to  be  expounded  and  dealt  with  according  to  English  law. 
In  the  older  case  of  Byan  v.  Byan  (a)  the  validity  of  a 
Danish  divorce  of  an  English  marriage  was  admitted,  the 
"  husband  being  domiciled  in  Denmark,  but  only  for  the 
purpose  of  granting  administration  to  the  widow  of  a 
second  marriage,  no  opinion  being  expressed  as  to  the 
general  principle.  The  singular  case  of  separation  by 
vows  of  chastity  arose  in  Connelly  v.  Connelly,(b)  and  was 
regarded  as  a  species  of  consensual  divorce,  which  the 
Court  was  evidently  inclined  to  consider  must  be 
governed  as  to  its  effect  and  permanence  by  the  law  of  the 
domicil  of  the  parties  at  the  time  of  the  separation,  and 
the  allegation  of  the  respondent  was  ordered  to  be 
amended  that  the  facts  relating  to  this  question  might  be 
ascertained. 

The  English  law  on  this  subject  having  been  left  in  this 
uncertain  state,  the  whole  question  came  before  the  Courts 
in  1880  in  the  case  of  Harvey  v.  Farnie,(c)  in  which  all 
the  existing  authorities  were  reviewed.  The  result  of  that 
case  was  to  establish  the  general  principle  that  the  forum 
of  the  matrimonial  domicil  is  competent  to  dissolve  a 
marriage  contracted  in  England,  even  for  a  cause  (such  as 
adultery  of  the  husband)  which  is  insufBcient  in  itself  to 
support  a  claim  for  divorce  in  England.  The  decision  is 
put  by  Lord  Selborne  upon  the  ground  that  the  marriage 
is  contracted  with  a  view  to  the  matrimonial  domicil,  and 
that  the  wife  becomes  thereby  subject  to  her  husbanfl's 
law.  It  would  seem  to  follow  that  the  principle  of  Harvey 
V.  Farnie  would  be  equally  applicable  to  cases  where  the 
matrimonial  domicil  was  changed  after  marriage,  and  even, 
therefore,  to  the  case  of  a  mari'iage  in  England  to  a  domi- 
ciled Englishman,  where  a  foreign  domicil  was  afterwards 
acquired,  and  a  divorce  obtained  in  the  country  of  that 
domicil.(dI)     The  case  suggested  by  James,  L.J.,   of  an 


(a)  2  Phill.  Eccl.  332.  (6)  7  Moo.  P.  C.  438. 

(c)  5  P.  D.  153 ;  S.  C.  6  P.  D.  35 ;  8  App.  Cas.  43.   Followed  in  Turner 
V.  Thompson,  13  P.  D.  37. 

(d)  See  per  Lord  Blackburn,  8  App.  Cas.  at  pp.  60,  61 ;  per  James,  L.J., 
6  P.  D.  46,  47 ;  per  Cotton,  L.J.,  ibid.  49. 
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English  husband  going  to  a  foreign  country  for  the  sole      Pakt  I. 
purpose  of  domiciling  himself  where  a  divorce  could  be       ersons. 
more  easily  obtained  seems  (strictly  speaking)  to  be  rather     Cap.  IV. 
an  illustration  of  the  difficulty  of  deciding  when  a  new 
domicil  is  acquired.     This  must  be  always  a  question  of 
fact,  and  no  Court  would  hold  that  a  mere   temporary 
transference  of   the  matrimonial  home  for  the   sake   of 
obtaining  a  divorce  could  bring  about  a  change  of  domicil 
at  all.     On  the  other  hand,  if  other  circumstances  estab- 
lished  the  anivi-us  manendi  beyond  doubt,  it  is  difficult 
to  see  why  one  of  the  original  motives  should  vitiate  the 
effect  of  facts,  (a) 

If  the  forum  be  the  forum  domicilii,  it  would  appear  Loam  delicti. 
to  be  immaterial  that  the  locus  delicti  should  have  been 
within  another  jurisdiction;  and  it  has  been  said  by 
Lord  Lyndhurst  that  the  law  makes  no  distinction  in 
respect  of  the  place  of  the  commission  of  the  offence.(&) 
And  Story  states  the  American  doctrine  to  be,  that  the 
law  of  the  place  of  the  actual  bond  fide  domicil  gives  juris- 
diction to  the  proper  Courts  to  decree  a  divorce  for  any 
cause  allowed  by  the  local  law,  without  any  reference  to 
the  law  of  the  place  of  the  original  marriage,  or  the  place 
where  the  offence  for  which  the  divorce  is  allowed  was 
committed.(c)  On  somewhat  similar  principles  it  has 
been  held  that  neglect  or  refusal  to  render  conjugal  rights 
in  England  does  not  give  jurisdiction  to  the  English 
Court,  at  any  rate  against  a  husband  who  has  since  quitted 
this  country.  The  wife's  remedy  for  matrimonial  wrongs 
must  be  usually  sought  in  the  place  of  that  domicLl.((^) 
Whether  such  jurisdiction  exists  against  a  foreigner  tem- 
porarily present  in  England  appears  from  the  last  case 
to  be  left  doubtful. 

The  right  of  the  forum  domicilii,  however,  to  dissolve  a  Divorce- 
must  not  im- 
pose a  Jis- 
(a)  See,  on  this  point,  the  finding  as  to  domicil,  and  the  language  generally,  ability, 
of  Eannen,  J.,  in  Briggs  v.  Briggs,  5  P.  D.  163,  165. 
6)   Warrender  v.  Warrender,  2  Ci.  &  F.  at  p.  562. 


Id) 


U)  Story,  Confl.  §  230  a. 

(d)  Firebraee  v.  Firebraee,  4  P.  D.  63,  67 ;  disapproving  Yelverton  r. 
Telverton,  i  Sw.  &  Tr.  586. 
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Paet  I.     marriage  does  not  carry  with  it  the  right  to  impose  dis- 
Peksoks.     abilities.     The  marriage  must  either  be  dissolved  for  all 
Cap.  IV.      purposes,  or  not  at  all ;  and  a  personal  disability  to  re- 
"^  marry  will  not  follow  the  person  into  another  jurisdiction — 

at  any  rate  when  such  person  removes  with  an  intention 
of  changing  his  domicil.(a)     But  if  the  tribunal  which 
dissolves  the  marriage  forbids  the  re-marriage  of  eitlier  of 
the  spouses  within  a  fixed  period  after  the  date  of  the 
decree,  a  marriage  contracted  by  either  of  them  within 
that  period,  even  in  another  country,  will  be  invalid.  (6) 
The  distinction  appears  to  be,  that  an  attempt  to  dissolve 
the  marriage  and  at  bhe  same  time  impose  a  penal  and 
personal  disability  on  the  guilty  party  is  inefiFectual,  but 
that  the  Court  which  has  jurisdiction  to  dissolve  the  mar- 
riage is  competent  to  fix  a  time  from  and  after  which  such 
dissolution  shall  be  regarded  as  complete. 
Jurisdiction  of      The   second    question  which    arises  with    reference  to 
English  Court  ^j^g  subject  of  divorce  is,  under  what  circumstances  the 
foreign  mar-     English  Court  will  assume  jurisdiction  to  dissolve  a  mar- 
riages, riage  not  contracted  in  England,  and  whether  it  will  in 
all  cases  dissolve  a  marriage  which  has  been  so  contracted, 
without  regard  to  the  matrimonial  domicil  at  the  time  its 
interference  is  invoked.     With  regard  to  the  first  point,  it 
may  be  regarded  as  established  that  the  English  Court 
will  dissolve  a  marriage,  without  reference  to  the  place 
English  domi-  where  it  was  contracted,  if  the  domicil  of  the  husband 
sufficient  to°    — ^•'^•'  *-^®  matrimonial  domicil — is  English  at  the  time  of 
found  jurisdio-  the  petition.     In  Brodie  v.  JBrodic  (c)   the  marriage  was 
celebrated  in  Tasmania,  and  the  petitioner,  who  was  the 
husband,   had   acquired    an   Australian  domicil.     It  was 
alleged  on  his  behalf  that  he  had  since  gained  a  new 
domicil   in    England,   and   the  full  Court  regarded  it  as 
unquestionable  that,  if  this  were  established,  they  would 
have  jurisdiction  to  dissolve  the  marriage.    Some  evidence 
of  the  change  of  domicil  was  given,  and  the  Court  eventu- 

(a)  A'coft  V.  Attorney-General,  ii  P.  D.  123. 

(6)    Warter  v.  Warter,  in  P.  D.,  June  25,  1890  (see  Times  of  that  date), 
not  yet  reported. 

(c)  2  Sw.  &  Tr.  257  ;  30  L.  J.  P.  &  M.  185. 
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ally  came  to  the  conclusion  that  the  petitioner  was  "  bond  Paet  I. 
^de  resident "  in  England,  so  as  to  give  them  the  jurisdic-  P^esoks. 
tion  contended  for.     A  distinction  was  drawn  in  this  case     Cap.  IV. 

between  such  "  bondjide  residence  "  and  strict  domicil,  the 

Court  remarking  that  they  said  nothing  as  to  what  the 
effect  of  the  evidence  might  have  been  in  a  testamentary 
suit,  but  that  they  thought  it  had  been  sufficiently  estab- 
lished that  the  petitioner  was  bond  fide  resident  in 
England  to  entitle  him  to  a  decree.  For  the  proposition, 
however,  that  something  less  than  domicil  is  sufficient  to 
give  the  English  Courts  jurisdiction  to  dissolve  marriages, 
or  for  any  other  purpose  connected  with  the  Ici-  domicilii, 
there  was  not  until  Niboyd  v.  Niboyet  (infrtC)  any  English 
authority  of  weight,(«)  unless  some  expressions  which  fell 
from  the  Judge-Ordinary  in  Ydvcrton  v.  Ydvcrton  (h)  be 
relied  on,  and  the  decisions  of  the  English  Courts  as  to 
the  validity  of  Scotch  divorces  founded  on  the  theory  of 
transient  residence  are  directly  opposed  to  such  a  prin- 
ciple. In  Manning  v.  Manning,{c)  alluding  to  this  very 
case.  Lord  Penzance  said :  "I  shall  forbear  to  discuss  the 
questions  whether  there  can  or  ought  to  be  two  sorts  of 
domicil ;  whether  a  bond  fide  residence  alone  can  in  any 
sense  be  called  a  domicil,  and  whether  the  mere  fact  of 
residence  ought  or  ought  not  to  be  sufficient  to  entitle  a 
party  to  sue  in  this  court.  I  will  remark,  in  passing,  that 
when  the  case  has  been  reversed,  and  the  Courts  of  this 
country  have  had  to  consider  how  far  persons  who  are 
domiciled  Englishmen  shall  be  bound  by  the  decree  of  a 
foreign  Matrimonial  Court,  the  strong  tendency  has  been 
to  repudiate  the  power  of  the  foreign  Court  under  such 
circumstances  to  dissolve  an  English  marriage.  It  would 
be  unfortunate  if  an  opposite  course  should  be  followed 

(o)  It  is  obvious  tbat  tucli  cases  as  Warter  v.  Warter  (Times  Law 
Eep.  June  25,  1890),  where  the  Court  recognises  the  validity  of  a  divorce 
pronounced  by  an  ludian  Court  under  the  authority  of  an  imperial  statute, 
have  nothing  to  do  with  the  principle.  By  the  Indian  Divorce  Act,  1869, 
jurisdiction  in  divorce  is  given  "  where  the  petitioner  professes  the  Cbristiau 
religion,  and  resides  in  India  at  the  time  of  presenting  the  petition." 

(6)  I  Sw.  &  Tr.  574 ;  see  also  Burton  v.  Burton,  21  W.  E.  648,  and 
infrd,  p.  97.  (c)  L.  E.  2  P.  &  D.  223. 


92  FOREIGN    AND    DOMESTIC    LAW. 


Part  I.      hj  the  Courts  of  this  country,  when  they  are  determining 

^^^°^'^-      to  what  extent  they  will  entertain  the  matrimonial  suits  of 

Cap.  IV.     foreigners."    Lord  Penzance  was  able  to  come  to  the  con- 


clusion in  this  case  that  there  was  not  even  the  hand  fid& 

residence  which  had  been  held  to  be  sufficient  ia  Brodie  v. 

English  domi-  Brodie,,{a)  and  dismissed  the  petition  accordingly,  so  that 

oil  of  husband  ^^  direct  decision  as  to  the  soundness  of  the  distinction 

neoesBary.  ,  .  .  ^    ^^ 

was  arrived  at,  but  in  the  subsequent  case  of   Wilson  v. 

Wilson  (h)  the  same  judge  expressed  his  opinion  still 
more  strongly  on  the  subject.  "  Whether  any  residence 
in  this  country  short  of  domicil,  using  that  word  in  its 
ordinary  sense,  will  give  the  Court  jurisdiction  over  parties 
whose  domicil  is  elsewhere,  is  a  question  upon  which  the 
authorities  are  not  consistent.  It  is  the  strong  inclination 
of  my  own  opinion  that  the  only  fair  and  satisfactory  rule 
to  adopt  on  this  matter  of  jurisdiction  is  to  insist  upon  the 
parties  in  all  cases  referring  their  matrimonial  differences 
to  the  Courts  of  the  country  in  which  they  are  domiciled. 
Different  communities  have  different  views  and  laws  re- 
specting matrimonial  obligations,  and  a  different  estimate 
Domicil  neoes-  of  the  causes  which  should  justify  divorce.  It  is  both 
sufficfent  J^®*  ^^^  reasonable,  therefore,  that  the  differences  of 
to  found  married  people  should  be  adjusted  in  accordance  with  the 

ioi"divorcT-  ^^^^  °^  *^®  community  to  which  they  belong,  and  dealt 
with  by  the  tribunals  which  alone  can  administer  those 
laws.  An  honest  adherence  to  this  principle,  moreover,  will 
preclude  the  scandal  which  arises  when  a  man  and  woman 
are  held  to  be  man  and  wife  in  one  country,  and  strangers 

in  another It  is  not,  however,  necessary  for  me  to 

decide  on  this  occasion  whether  mere  residence,  short  of 
domicil  in  this  country,  is  sufficient  to  found  the  jurisdic- 
tion of  this  Court,  because  I  have  arrived  at  the  conclusion 
that  the  petitioner  was,  at  the  commencement  of  this  suit, 
domiciled  in  this  country."  In  Burton  v.  Btorton,(c)  the 
petition  of  the  husband  was  dismissed  on  the  ground  that 
he  was  not  even  bond  fide  resident  in  England,  just  as  in 

(a)  2  Sw.  &  Tr.  259 ;  30  L.  J.  P.  &  M.  185. 

(6)  L.  B.  2  P.  &  1).  435,  441.  (c)  21  AV.  E.  648. 
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Manning  v.  Manning,(ci)  and  it  was  therefore  not  neces-      Paet  T. 
sary  to  decide   whether  any  residence  short  of    domicil  ""^^ 

would  be  sufficient  to  found  the  jurisdiction.  It  is  true  Cap.  IV. 
that  the  Judge-Ordinary  (Sir  J.  Hannen)  is  reported 
in  that  case  as  saying  that  the  jurisdiction  would  not  ■ 
attach  until  the  husband  had  taken  up  his  residence  in 
England,  but  this  cannot  be  taken  as  an  authority  by 
implication  for  the  theory  that  residence  not  amounting 
to  domicil  would  be  sufficient  in  such  cases.  It  may  be 
mentioned  that  the  contrary  has,  in  fact,  been  held  by  the 
Supreme  Court  of  Melbourne,(6)  after  a  careful  review  of 
most  of  the  English  cases,  and  the  dicta  of  Lord  Penzance 
in  Wilso7i  V.  Wilson,  to  which  attention  has  just  been 
called,  render  it  improbable  that  the  theory  suggested  in 
Burton  v.  Burton  (c)  will  be  eventually  established.  It  is 
quite  clear,  at  any  rate,  that  English  domicil  will  be  re- 
garded as  sufficient  to  confer  jurisdiction,(rf)  and  it  has 
been  expressly  decided  in  an  Irish  case(e)  that  domicil 
without  residence  in  fact  will  do  for  all  such  purposes. 
In  Tolhmacha  v.  Tollcmaclie,{f)  the  Court  decreed,  at  the 
prayer  of  the  husband,  a  dissolution  of  a  marriage  con- 
.tracted  first  in  Scotland  and  afterwards  in  England. 
After  the  marriage  the  parties  principally  cohabited  in 
Scotland,  and  the  wife  contended  that  a  Scotch  decree  of 
divorce  already  made  was  valid,  and  that  the  Court  had  not 
jurisdiction.  It  was  found,  however,  that  the  husband  still 
retained  his  domicil  of  origin,  which  was  English,  and  the 
Court  decreed  a  divorce  as  prayed,  holding  that  they  could 
not  recognise  a  Scotch  divorce  of  a  domiciled  Englishman. 

It  being  therefore  established  that  the  English  Court  but  this 
will  assume  jurisdiction  to  dissolve  a  marriage,  whether  -^^^^  ^j^. 
celebrated   abroad   or   in    England,    if    the    matrimonial  pensed  with. 
domicil  at  the  time  of  the  petition  is  English,  it  remains 

(o)  L.  R.  2  P.  &  D.  223.  ^.       T^  o       . 

(b)  Dugganv.Duggan,Te\>oTi.eiiut'he  Laio  TmRS,  Deo.  29, 1877  at  p.  152. 

(c)  21  W.  E.  648;  see  Firebrace  v.  Firebrace   26  W.  E.  617 ;  Deck  v. 
Deck  2  Sw.  &  Tr.  90  ;  Sond  v.  Bond,  2  Sw.  &  Tr.  93. 

.   (d)  EatdiffY.  Batdiff,  29  L.  J.  P.  &  M.  171. 
(e)  GiWsv.  GUUs,  8  Ir.  E.  Eq.  597-  •  (/)  '  Sw.  &  Tr.  557. 
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to  notice  more  particularly  the  cases  in  whicli  it  has  done 
so  where  this  condition  has  not  been  coraplied  with. 

The  case  of  Niboyet  v.  Niboyet  (a)  is  in  many  respects 
the  most  remarkable  of  these  instances ;  and  if  the  decision 
in  that  case  is  to  be  followed  generally,  without  reference 
to  its  peculiar  facts,  it  is  not  the  least  important  m  its 
logical  consequences.  The  marriage  in  Niboyet  v.  Niboyet 
had  been  contracted  at  Gibraltar  between  a  Frenchman 
and  an  Englishwoman.  The  husband  came  to  England 
(with  his  wife)  as  a  consul  for  Prance,  and  therefore 
retained  his  French  domicil  of  origin.  The  wife  sued 
in  the  English  court  for  divorce,  on  the  ground  of 
adultery  and  cruelty  in  England;  and  the  Court  of 
Appeal,  reversing  the  decision  of  Sir  Robert  PhiUimore 
in  the  court  below,  held  that  there  was  jurisdiction  to 
entertain  the  suit.  Lord  Justice  Brett  (now  Lord  Esher, 
M.R.)  dissented  from  the  rest  of  the  Court  (James  and 
Cotton,  L.  JJ.) ;  so  that  the  weight  of  authority  was  at 
least  equally  divided,  and  it  is  unfortunate  that  the  case 
was  not  taken  to  the  House  of  Lords.  The  ground  of 
the  decision  of  the  majority  appears  to  be  "  that  the 
matrimonial  home  is  English"  (per  James,  L.J.,  at  p.  9), 
and  that  the  respondent  was  "  resident  in  this  country, 
not  casually,  but  for  several  years  "  (per  Cotton,  L. J.,  at 
p.  21).  Reading  these  judgments  with  that  of  Brett,  L.J., 
who  took  the  opposite  view,  and  with  the  summary  of  the 
cases  by  Sir  Robert  PhiUimore  in  the  Court  below,(S)  it 
is  difficult  to  resist  the  conclusion  that  the  learned  judges 
whose  opinions  prevailed  were,  in  truth,  more  unwilliag  to 
admit  that  a  French  consul  retained  his  domicil  of  origin 
than  anxious  to  assert  jurisdiction  irrespective  of  domicil. 
It  was  not  contested  in  the  cause,  and  had  been  expressly 
affirmed  by  Sir  R.  PhiUimore  below,  that  the  consular 
office  of  the  respondent "  incapacitated  him  from  acquiring 
a  domicil  in  this  country."  (e). 

There  is,   no    doubt,   something    pedantic    and    even 


a)  4  P.  D.  I.      (b)  3  P.  D.  52,  citing  Le  Sueur  v.  Le  Swur,  i  P.  D.  139. 
c)  3  P.  D.  at  p.  59  ;  suprct,  p.  34. 
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irritating  about  such  a  rule ;  but  if  the  rule  is  not  Part  I. 
disputed,  its  consequences  must  be  accepted  without  ^^^''s. 
evasion.  Domicil  is,  or  ought  to  be,  the  legal  conception  Cap.  IV. 
of  residence ;  (a)  and  if  the  respondent  in  Niboyet  v.  Nihoyet  ~ 

retained  his  French  domicil,  he  did  so  for  all  purposes. 
The  law  had  no  business  to  regard  him  as  resident  in 
England  at  all.  To  admit  that  his  "  residence  "  in  England, 
qud  consul,  could  not  be  domicil,  and  then  to  attribute  to 
that  "  residence "  all  the  consequences  which  domicil 
usually  carries  with  it,  was  an  essentially  "  insular  "  mode 
of  recognising  the  existence  of  international  law.  It  is 
not  surprising  to  find  Lord  Selborne,  in  a  later  case,(5) 
speaking  of  Mhcn/et  y,  Nihoyet  as  follows : — "  Now,  if  that 
case  was  well  decided,  it  is  certainly  not  an  authority  in 

the  appellant's  favour Whether  another  country — 

the  country  of  those  parties  (Prance,  I  think) — would  have 
recognised  that  decision  we  need  not  at  present  inquire." 
Lord  Blackburn,  in  the  same  case,  expressly  guarded 
himself  against  expressing  any  approval  of  Nihoyet  v. 
Nihoyet ;  (c)  whilst  _even  Cotton,  L.J.  (one  of  the  Lords 
Justices  responsible  for  the  judgment),  appears  afterwards 
to  have  felt  the  difficulty  of  harmonising  it  with  private 
international  law.((^)  It  is  of  course  clear  that,  if  an 
English  statute  expressly  directs  an  English  Court  to 
disregard  the  rules  of  private  international  law,  the  Court 
must  obey.  But,  "  unless  there  be  definite  express  terms 
to  the  contrary,  a  statute  is  to  be  interpreted  as  applicable 
and  as  intended  to  apply  only  to  matters  within  the  juris- 
diction of  the  Legislature  by  which  it  is  enacted."  (e) 

(a)  Of.  suprd,  p.  23.  (J)  Harvey  v.  Farnie,  8  App.  Cas.  55,  56. 

(c)  At  p.  60  of  8  App.  Cas.  :  "  There  was  a  difference  of  opinion  in  that 
case,  and  I  wish  to  express  no  opinion  upon  it  one  way  or  the  other." 

{d)  "  It  may  be  said  that  our  decision  in  Niboyet  v.  Niboyet  was  in  some 

way  at  variance  with  what  we  are  laying  down  in  this  case The 

decision  ....  turned  entirely  npon  the  construction  of  an  English  Act  of 
Parliament ;  and  [we]  said,  whatever  might  have  been  the  consequences  in- 
dependently of  those  words,  this  Act  of  Parliament  gives  to  us,  an  English 
Court,  jurisdiction  in  the  matter,  and  says  what  is  to  be  the  consequence  if 
certain  facte  are  proved  in  a  suit  and  brought  before  us  under  the  Act.  That 
was  the  ratio  decidendi  in  that  case  "  :  per  Cotton,  L.  J.,  in  Harvey  v.  Farnie, 
6  P.  D,  at  pp.  50,  51.  (e)  Per  Brett,  L.J.,  4  P.  D.  at  p.  20. 
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Paet  I.  There  can  be  little  doubt  that   the   judgment  of  the 

Pebsoks.      majority  of  the  Court  in  Niboyet  v.  Nihoyet  is  at  variance 
Cap.  IV.      with  the  general  tenor  of  authority  up  to  the  date  of  that 
"  decision. (a.) 

It  remains  to  consider  some  other  cases,  of  even  less 
authority,  in  which  jurisdiction  without  domicil  has  been 
assumed.  In  Beck  v.  JDeck  (&)  the  marriage  was  an  English 
one,  but  the  husband  had  since  its  celebration  acquired  an 
American   domicil,  where   he  committed  adultery.     The 
Court  held  that  it  had  jurisdiction,  and  made  the  decree 
asked  for  by  the  wife,  resting  their  decision  on  the  two 
grounds   that   the   words   of    the    statute    giving    them 
jurisdiction   to   dissolve   a   marriage   at   the   instance  of 
the  wife  in  such  cases  (20  &  21  Vict.  c.  85,  s.  27)  were 
large  enough  to  include  the  case  before  them,  and  that 
the  respondent,  though  his  domicil  was  America,  was  still 
a  natural-born  British  subject,  and  could  not  shake  off  his 
allegiance.      Having  regard  to  the  expressions  of  Lord 
Penzance  in   Wilson  v.    Wilson,{c)  quoted  above,   which 
agree  with  the  almost  unanimous  views  of  foreign  jurists, 
and  to  the  view  which  the  English  Courts  have  taken 
of  foreign  divorces  where  the  parties  have  been  domiciled 
in  England,  it  must  be  admitted  that   the   decision   lq 
DecJc   V.  Beck   is    an    anomalous    one,   and   it  cannot  be 
regarded  as  an  accurate  exposition  of  the  present  state 
of  the   law  on  the  subject.     In  Bond  v.  Bond  (d)  it  did 
not    distinctly  appear  whether  the  respondent's   domicil 
was  Irish  or  not,  and  the   Court  therefore  assumed  the 
required    jurisdiction,    observing   that   the    case  was  in 

(ffl)  In  a  recent  case,  D' Etchegoyen  v.  D'Etckegoyen,  13  P.  D.  132,  Sir  J. 
Hannen  held  that  domicil  gave  jurisdiction,  and  Beams  to  have  avoided  saying 
that  less  than  domicil  would  do  so.  In  Ingham,  v.  Sachs,  57  L.  T.  920, 
!^utt,  J.,  appears  to  have  followed  the  principle  of  Niboyet  v.  Niboyet,  so  far 
as  to  recognise  the  validity  of  a  dissolution  in  Berlin  of  a  marriage  there  con- 
tracted between  a  domiciled  Austrian  and  a  Prussian  woman,  apparently  on 
the  ground  that  the  husband  was  bond  fide  resident  in  Berlin.  It  is,  however, 
stated  in  the  Law  Magazine  and  Review,  vol.  xiii.  p.  85,  that  the  facts  in 
this  case  were  not  fully  disclosed  to  the  Court,  and  that  the  residence  in 
Berlin  was  "purely  coUusive." 

(b)  2  Sw.  &  Tr.  90  ;  29  L.  J.  P.  &  M.  129. 

(c)  L.  R.  2  P.  &  D.  441.  (d)  2  Sw.  &  Tr.  93. 
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substance  the  same  as  that  of  Deck  v.  Deck,  which  was  Part  I. 
decided  on  the  same  day.  Yelverton  v.  Yelverton  (a)  was  arsons, 
a  suit  by  the  wife  for  a  restitution  of  conjugal  rights,  the  Cap.  IV. 
place  of  the  celebration  of  the  marriage  being  Scotch  and 
the  domicil  of  the  husband  Irish,  and  the  Court  held  that 
they  had  no  jurisdiction,  after  a  careful  examination  of 
the  older  cases  on  the  subject.  It  was  further  held 
expressly  in  this  case  that  the  wife  could  not,  as  a 
married  woman,  acquire  any  domicil  other  than  her 
husband's  under  any  circumstances,  but  the  latter  dicta 
as  to  this  have  already  been  examined  while  treating  of 
domicil,  (6)  and  it  may  be  now  taken  that  either  a 
judicial  separation  from  or  desertion  by  her  husband 
will  enable  her  to  do  so,(c)  though  it  will  not  entitle 
her  to  sue  for  a  divorce  in  her  new  forum.  In  Callwell  v. 
Callwell  (d)  neither  the  place  where  the  marriage  had 
been  contracted  nor  the  domicil  of  the  husband,  who  was 
the  petitioner,  was  English,  but  the  wife  appeared,  and  so 
submitted  to  the  jurisdiction  of  the  Court.  Had  it  not 
been  for  such  submission,  it  does  not  appear  that  the 
decree  which  was  made  in  that  case  could  have  been 
supported. 

The  result  of  the  cases  which  have  now  been  examined 
shows  that,  with  the  exception  of  Nihoyet  v.  Nihoyct,  there 
is  no  authority  worthy  the  name  for  saying  that  the  English 
Court  will  dissolve  any  marriage  where  the  parties  are 
not  domiciled  in  this  country,  even  though  it  was  con- 
tracted here.  In  Sinonin  v.  Maillac  (e)  the  Court  assumed 
jurisdiction  to  inquire  into  the  validity  of  such  a  marriage 
ah  initio,  and  refused  a  decree  of  nullity,  though  such  a 
decree  had  been  obtained  in  Prance,  where  the  parties  had 
been  domiciled  throughout.  It  is  obvious,  however,  that 
such  an  inquiry  belongs  especially  to  the  forum  loci  con- 
tractus,  and   it  would  be  a  very  different  thing  for  an 

(a)  I  Sw.  &  Tr.  574.  (J)  Vide  supra,  Chap.  II. 

(c)  Le  Sueur  v.  Le  Sueur,  L.  E.  i  P.  D.   139  ;  Dolphin  v.  Bobins,  7 
H.  L.  C.  390. 

(d)  -?  Sw  &  Tr.  aw ;  so  in  Zudinski  v.  Zydinski,  2  Sw.  &  Tr.  420 
infri.  '         («)  29  L-  J-  P-  &  M.  97. 

G 
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Part  I.      English  Court  to  assume  to  dissolve  a  marriage,  for  causes; 

Pebsoks.  arising  after  its  celebration,  where  the  matrimonial  domicil 
Cap.  IV.  was  foreign,  merely  on  the  ground  that  it  had  been 
originally  celebrated  in  this  country.  The  decisions,, 
however,  of  the  English  Courts  in  cases  where  the 
circumstances  have  been  reversed,  and  they  have  been 
called  upon  to  consider  the  validity  of  divorces  by  decrees 
of  foreign  Courts  where  the  matrimonial  domicil  has 
remained  English,  are  all  in  point  in  considering  the 
present  question,  and  have  already  been  discussed  in  their 
proper  place.  The  words,  however,  of  Lord  Penzance  in 
Shaw  V.  Attorney-General  (a)  are  deserving  of  attention  in 
connection  with  this  subject.  "No  case,"  he  says,  "has 
ever  yet  decided  that  a  man  can,  according  to  the  laws  of 
this  country,  be  divorced  from  his  wife  by  the  tribunals 
of  a  country  in  which  he  has  never  had  either  domicU 
or  residence.  He  has  never  submitted  himself,  either 
directly  or  inferentially,  to  the  jurisdiction  of  such  a  court, 
and  has  never,  by  any  act  of  his  own,  laid  himself  open  to 
be  affected  by  its  process,  if  it  never  reaches  him.  A 
judgment  so  obtained  has,  therefore,  in  addition  to  the 
want  of  jurisdiction,  the  incurable  vice  of  being  contrary  to 
natural  justice,  because  the  proceedings  are  ex  parte,  and 
take  place  in  the  absence  of  the  party  affected  by  them." 
And  in  accordance  with  this  reasoning  it  has  been  held  that 
if  a  husband  whose  jurisdiction  is  foreign  appear  uncon- 
ditionally to  a  petition  in  the  Divorce  Court,  and  takfe  a 
practical  step  in  the  cause,  or  by  obtaining  further  time 
to  answer,  he  cannot  afterwards  contest  the  jurisdiction, 
but  must  answer  to  the  merits.  Under  such  circumstances 
his  proper  course  would  have  been  to  have  appeared  under 
protest.  (&) 

There  appears  to  be  no  power  to  order  service  abroad  of 
a  petition  for  restitution  of  conjugal  rights,  although  such 
service  of  petition  for  nullity,  dissolution,  judicial  separa- 

(a)  L.  E.  2  P.  &  D.  156. 

(b)  Zydivslci  v.  ZyclinsTd,  2  Sw.  &  Tr.  420;  and  see  also  CalliveU  v.  Call- 
well,  3  Svv.  &  Tr.  259. 
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tion,  or  jactitation  of  marriage  is  provided  for  by  20  &  21      Pabt  I. 
Vict.  c.  85,  ss.  41,  42.(a)  Peksots. 

Cap.  IV. 
SUJI3IABY. 
DISSOLUTION   OF  MARRIAGE. 

Wliere  a  marriage  has  been  celebrated  in  England,  and 
the  domicil  of  the  parties  is  British,  a  foreign  divorce  pur-  pp.  85-88. 
porting  to  dissolve  it  will  in  no  case  be  recognised. 

When  the  parties  to  such  a  marriage  were  domiciled 
abroad  at  the  time  of  its  celebration,  and  the  law  of  the  p.  88. 
same  continuing  domicil  purports  to  divorce  them,  the 
divorce  will  be  recognised  as  valid  by  an  English  Court. 

The  same  principle  would  accord  the  same  recognition  p.  89. 
to  a  foreign  divorce  granted  by  the  law  of  the  domicil, 
where  the  domicil  of  the  parties  had  been  English  at  the 
time  of  the  marriage,  and  had  been  subsequently  changed. 

Where    a  marriage    has    been    celebrated    abroad,    an 
English  Court  will  assume  jurisdiction  to  dissolve  it  if  it  pp.  90-93. 
can  be  shown  that  the  matrimonial  domicil  is  English  at 
the  time  of  the  application. 

It  is  doubtful  how  far  the  jurisdiction  will  be  asserted  pp.  94-97- 
in  the  absence  of  English  domicil.  In  Nihoyet  v.  Nihoyet  (b) 
it  was  held  that  residence  not  amounting  to  domicU  was 
sufficient,  but  the  case  was  one  where  the  residence  would 
have  amounted  to  domicil  but  for  the  consular  character 
of  the  husband.  In  Brodie  v.  Brodie  (c)  jurisdiction  was 
assumed  on  "  hond  fide  residence  " ;  and.  in  Beck  v.  Deck  (d) 
on  continuing  British  allegiance.  The  last  case  would 
probably  not  be  followed.  So,  it  would  seem,  the  Court  p.  97- 
may  exercise  its  jurisdiction,  notwithstanding  the  want  of 
an  English  domicil,  if  the  respondent  submit  by  appear- 
ance, and  taking  practical  steps  in  the  cause,  though  a 
former  submission  in  another  cause  is  not  sufficient. 

(a)  Chichester  v.  Chichester,  lo  P.  D.  i86 ;  Firebrace  i.  Firebrace,  4 
P.  D.  63,  69.  As  to  the  jurisdiction  of  the  Indian  Courts,  which  does  not 
depend  upon  domicil,  see  PTarier  v.  Warter,  Times  Law  Bep.  June  25,  1890, 
and  the  Indian  Divorce  Act,  1869,  s.  2. 

(&;  4  P.  D.  I.  (c)  2  Sw.  &  Tr.  259.  {6)  2  Sw.  &  Tr.  90. 
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Part  I. 
Persons. 

Cap.  V, 


Persons  and 
corporations 


Artificial 
personality. 


CHAPTER  V. 

AETIFICIAL  AND  CONVENTIONAL  PERSONS,'  INCLUDING   FOREIGN 
CORPORATIONS,    STATES,   SOVEREIGNS,   AND   AMBASSADORS. 

(i.)  Foreign  Corporations. 

The  principle  that  laws  are  commands  addressed  to  persons, 
which  has  been  referred  to  above,(a)  renders  it  important 
to  consider  what  entities  come  within  that  term.  That 
corporations  created  by  statute  or  charter  of  the  British 
Crown  are  for  most  purposes  "  persons  "  within  the  contem- 
plation of  the  law  has  long  been  decided ;  (&)  and  Order 
LXXI.  r.  I,  of  the  Judicature  Acts,  1873  and  1875,  recognises 
the  same  principle  by  enacting  that  the  word  "  person " 
shall,  in  the  construction  of  the  Judicature  Rules,  unless 
there  is  anything  in  the  subject  or  context  repugnant 
thereto,  include  a  body  corporate  or  politic.  Postponing 
for  the  present  the  discussion  of  the  rights  and  liabilities 
in  an  English  court  of  independent  sovereign  States, 
which  are  clearly  designated  by  the  phrase  "bodies 
politic,"  it  will  be  useful  to  consider  how  far  a  corporation 
not  created  by  British  statute  or  charter  may  be  con- 
sidered as  a  body  corporate  or  person,  and  in  what  respects 
its  position  in  an  English  court  may  be  regarded  as 
peculiar. 

It  is  plainly  only  by  a  legal  fiction  that  a  corporate 
body,  being  an  abstract  and  intangible  creation  of  the 
law,  can  be  regarded  as  a  person  at  all.  This  has  given 
rise  to  doubts  whether  the  personality  so  created  can  or 


(a)  Ante,  p.  xiv. 


See  authoritiea  cilel  in  Grant  on  Corporations,  p.  4,  a.  («), 
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ought  to  be  recognised  in  the  courts  of  any  other  Legisla-  Pakt  I. 

ture  than  that  which  created  it— whether,  in  fact,  Great  ^^_^'>- 

Britain  or  any  other  State  has  a  right  to  create  artificial  Cap.  v. 
persons  which  the  Courts  of  other  countries  shall  be  bound 


Foreign 
to  recognise.     It  is  obviously  only  by  a  comity  of  nations,  Corpm-ationt, 

in  the  strictest  sense  of  the  word,  that  this  recognition  can 
be  given.  The  courts  of  all  countries  are  open  primd  facie 
to  natural  persons,  and  to  no  others ;  and  an  intangible 
body,  which  claims  to  possess  a  certain  unity  and  indivi- 
duality of  its  own  by  the  law  of  a  foreign  State,  cannot 
claim,  as  of  right,  to  be  treated,  beyond  the  jurisdiction  of 
that  State,  on  the  footing  of  an  ordinary  rational  human 
being.  Such  recognition,  in  fact,  could  only  be  accorded 
between  States  whose  systems  of  jurisprudence  were 
characterised  by  the  same  general  conceptions,  and  who 
had  reached,  approximately  speaking,  the  same  stage  of 
civilisation.  It  would  be  impossible,  unless  these  condi- 
tions were  complied  with,  that  the  ordinary  attributes  of  a 
person,  such  as  domicil  and  capacity,  could  be  consistently 
applied  to  these  creations  of  a  foreign  law ;  and  unless  a 
foreign  corporation  which  claimed  our  recognition  was,  by 
the  law  of  the  State  which  created  it,  substantially  the 
same  thing  as  a  corporation  created  by  statute  or  charter 
here,  we  should  be  unable  to  recognise  it  at  all. (a)  The 
principle  that  a  foreign  corporation  may  sue  as  plaintiff  by  Eight  of  a 

its  corporate  name  in  an  English  court  was  decided  as  long  f<"'<"g° 

r  o  o  corporation 

ago  as  1730  in  T/ie  Dutch  West  India  Co.  v.  Van  Moses  (h)  to  sue. 
and  Henriques  v.   Butch  West  India  Co.,(c)  the  latter  of 
which  was  an  appeal  against  a  judgment  on  a  scire  facias 
brought  by  the  plaintiffs  in  the  first  action  against  the 

(a)  Oeneral  Steam  Navigation  Co.  v.  Ouilton,  1 1  M.  &  W.  877  ;  Inaate 
V.  Austrian  Lloyd's,  4  (/.  B.  N.  S.  704  ;  27  L.  J.  C.  P.  323.  It  should  be 
pointed  out  tliat  in  sereral  in.«tances  conventions  have  been  entered  into 
between  the  British  Government  and  certain  foreign  States,  granting  to  com- 
panies and  other  commercial,  industrial,  and  financial  associations,  reciprocal 
rights  as  to  bringing  or  defending  actions  before  the  tribunals  of  the  foreign 
contracting  State.  Such  conventions  have  been  made  with  France  (1862), 
Belgium  (1862),  Italy  (1862),  and  Germany  (1874),  and  will  be  found  set 
out  in  Buckley  on  Companies,  5th  ed.  pp.  674-676. 

(b)  I  Str.  612.  (c)  2  Ld.  Eaym.  1532. 
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Pakt  I.      bail  of  the  defendant  in  that  case.     It  was  contended  in 
Persons,     argument   for   the    appellants,   that    no    recognisance  in 
Cap.  V.      England    could  be  given    to    this    Generalis  privilegiata 
Foreign      societas  Belgica  ad  Indos  Occidentales   negoHaTis,  inasmuch 
Corporations,  as  the  law  of  England  did  not  take  notice  of  any  foreign 
corporation,  nor  could    any    foreign  corporation  in  their 
corporate    name    and    capacity    maintain  any   action   at 
common  law  in  this  kingdom.     It  was  held,  however,  both 
by  the  King's  Bench  and  the  House  of  Lords,  that  the 
objection  was  untenable.     In  a  note  added  by  Lord  Eay- 
mond  to  the  report,  it  is  said  that  the  original  action  by 
the  Dutch  company,  which  was  for  money  lent,  &c.,  was 
tried  at  Nisi  Prius  before  Lord  King  in   1734,  when  it 
appeared  that  the  cause   of   action   accrued  in  Holland. 
Lord  Eaymond  proceeds :  "  Upon  the  trial,  Lord  Chan- 
cellor King  told  me  he  made  the  plaintiff  give  in  evidence 
the  proper  instruments  whereby  by  the    law  of  Holland 
they  were  effectually  created    a  corporation  there.     And 
after  hearing  the  objections  made  by  counsel,  he  directed 
the  jury  to  find  for  the  plaintiffs  ;  who  accordingly  did, 
and   gave   them   ^13,720    damages  ;    and   afterwards   a 
motion  was  made  in  the  Common  Pleas  to  set  aside  the 
verdict,  but  by  the  unanimous  opinion  of  that  Court  the 
motion  was   denied. "(a)     This  decision  has  been   recog- 
nised and  adopted  in   subsequent  cases, (&)  and  the  prin- 
ciple that   a  foreign   corporation   may   sue   as   plaintiffs 
cannot  therefore  now  be  questioned.     It  must,  however, 
be  taken  subject  to  the  qualification  already  referred  to, 
that  the  foreign  corporation,  so  called,  must  be  something 
with  the  constitution  and  attributes  of  a  body  incorporated 
by  English  law.     It  was  answered  in  argument  to  Lord 
Abinger,  who  said  that  the  Court  did  not  know  what  a 
corporation  meant  in  France,  that  it  was  enough  if  the 
body  referred  to  had  in  France  the  same  incidents  and 

fa)  2  L'l.  Eaym.  1535. 

(6)  Soiiih  Carolina  Bank  v.  Case,  8  B.  &  C.  427  ;  National  Batik  of 
St.  Charles  v.  De  Bernales,  Ey.  &  M.N.  P.  C.  190;  Newhyv.  Coifs  Patent 
Firearms  Co.,  L.  R.  7  Q.  B.  293 ;  Scott  v.  Boyal  Wax  Candle  Co.,  L.  E. 
I  Q.  B.  D.  404 ;   Westman  v.  A.  E.  Snicharefahrik,  L.  E.  i  Ex.  U.  237. 
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immunities  as  a  corporation  in  England.(a)     So  Byles,  J.,       Part  I. 
says:  "I  doubted,  and  I  still  doubt,  whether  s.  i6  (of      ^^"8. 
the  Common  Law  Procedure  Act,  1852)  can  apply  to  a       Gai-.  V. 
foreign  corporation  trading  abroad.     We  have  no  means      Foreiin 
of  knowing  the  constitution  and  attributes  of  such  a  body.  Curpordtivns. 
It  may  be  altogether  different  from  our  incorporated  com- 
panies."  (b)     In  the  case  last  cited,  the  statute  referred  to 
was  held  not  to  have  been  intended  to  apply  to  foreign 
corporations ;  but  the  decision  must  be  regarded  as  open 
to  suspicion,  having  been  questioned  by  Quain,  J.;  in  the 
later  case  of  Scoit  v.  lioyal    Wax  Candle  Co.(c)     And  it 
will  be  seen  that  in  later  cases  the  applicability  to  foreign 
corporations  of  Order  ix.   r.  8   (Judicature  Acta),  which 
is  practically  a  re-enactment  of  the  section  above  men- 
tioned, has  been  fully  recognised. (f?)     But  the  prhiciple 
does  not  extend  to  foreign  partner  ships. (e) 

The  principle  that  foreign  corporations  might  be  recog-  Liability  of 
nised  when  saing  as  plaintiffs  was  not  extended  to  their  ^oivOTftion 
appearance  as  defendants  until  a  considerably  later  date,  to  be  sued. 
It  was  pointed  out  by  Williams,  J.,  in  Ingate  v.  Austrian 
Lloyd's,{f)  that  there  was  then  (1858)  no  precedent  for 
admitting  foreign  corpoi'ations  to  defend  an  action  at  law 
in  their  corporate  capacity ;  but  they  had  certainly  been 
treated    as   defendants  in   the   Courts   of  Chancery,  and 
in  Carron  Iron   Co.  v.  Maclaren  (g)   an    injunction    was 
granted  by  the  Master  of  the  Eolls  against  a  Scotch,  i.e., 
a  foreign,  corporation.     In  the  latter  case,  though  objec- 
tion was  taken  to  the  sufficiency  of  the  service,  and  the 
presence    of    the    company   within   the   jurisdiction   was 

(a)  General  Steam  Navigation  Co.  v.  Guillon,  11  M.  &  W   877,  889. 

(6)  Innate  v..  Austrian  Lloyd's,  4  C.  B.  N.  S.  704.  Cf.  the  judgments 
in  OolqvJwun  v.  Heddon,  24  Q.  B.  D.  491 ;  59  L-  J-  Q-  B.  142. 

(c)  L.  K.  I  Q.  B.  D.  404,  at  p.  409 ;  and  see  per  Bramwell,  B.,  Westman 
T.  A.  E.  Snickarefabrik,  L.  E.  i  Ex.  D.  237,  240. 

{d)  Scott  V.  Boyal  Wais  Candle  Co.  [ante),  and  Ma^on  v.  Comptoir 
d'Mscompte  de  Paris,  infra. 

(e)  Bv.sseU  v.  Cambefort,  AV.  N.  1889,  p.  139. 

(?)  4  C.  B.  N.  S.  704,  709. 

(g)  s  H.  L.  C.  416  (1855) ;  so  service  ordered  by  Court  of  Chancery  on 
an  Irieh  corporation  in  Lewis  v.  Baldwin,  II  Beav.  153;  see  Madaren  v. 
Stainton,  16  Beav.  285. 
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Part  I.  denied,  it  was  not  contended  that  an  English  Court  was 
Persons,  incompetent  to  treat  a  foreign  corporation  as  defendants, 
Cap.  v.  if  proper  service  of  the  writ  was  effected  upon  them.  It 
jforeiffn  ^as  not,  however,  directly  held  that  it  was  competent  to 
Corporations,  do  SO  until  Newly  V.  Van  Oppen.(a)  "It  is  true  that  we 
are  not  aware,"  said  Blackburn,  J.,  ".of  any  reported  case 
in  which  a  foreign  corporation  has  been  sued  in  a  court  of 
law ;  but  it  seems  to  follow,  from  their  being  permitted 
to  sue  as  plaintiffs,  that  they  must  be  suable  as  defend- 
ants. It  is,  however,  enough  to  say  that  we  will  not  on 
this  ground  prevent  the  plaintiff  from  proceeding.  The 
corporation  may,  if  so  advised,  raise  the  question  after 
appearing  on  the  record."  It  should  be  remarked  that,  in 
this  case,  the  defendant  corporation  was  de  facto  carrying 
on  business  in  England,  though  it  does  not  appear  that 
this  fact  was  relied  upon  in  the  judgment  on  the  questioQ 
whether  the  action  was  maintainable.  So  it  has  been 
held,  since  the  passing  of  the  Judicature  Acts,  that  the 
provisions  in  the  schedule  to  these  Acts  for  service  of 
writs  of  summons  or  notice  thereof  out  of  the  juris- 
diction apply  to  actions  against  a  foreign  corporation 
resident  out  of  the  jurisdiction.(6)  "  The  language  of 
Order  xi.  r.  i,"  said  Cockburn,  C.J.,  "appears  to  me  large 
enough  to  include  foreign  corporations,  and  to  be  as  ap- 
plicable to  them  as  to  foreign  subjects."  "  There  is 
nothing  in  the  language  of  the  order,"  said  Quain,  J.,  "  to 
sanction  our  making  any  difference  between  a  foreign 
subject  and  a  foreign  corporation — between  a  natural 
person  and  an  artificial  person — in  respect  of  service,  and 
there  is  no  reason  in  the  nature  of  things  why  we  should. 
With  regard  to  the  decision  in  Ingate  v.  Austrian 
Lloyd's,{c)  that  s.  19  of  the  Common  Law  Procedure 
Act,  1852,  did  not  apply  to  a  foreign  corporation,  I  should 
like  to  have  that  decision  reconsidered  if  it  were  neces- 

(«■)  L.  R.  7  Q.  B.  293.  Eecently  the  same  principle  has  been  recognised 
in  Mason  v.  Comptoir  d'EscompU  de  Paris  and  Maciyin  v.  Same,  W.  N. 
1889,  p.  129.     See  infra. 

(b)  Scott  V.  Eoijal  Wax  Candle  Co.,  L.  R.  i  Q.  B.  D.  404. 

(c)  4  C.  B.  N.  S.  704 ;  27  L.  J.  C.  P.  323. 
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sary."     It  has  been  decided,  however,  that  notice  of  the      Pakt  I. 
writ  of  summons  must  be  served,  service  of  the  writ  itself     ^^'''^°''"^" 
having  been  set  aside  by  the  Exchequer  Division  of  the      Cap.  v. 
High  Court.(a)     "  I  am   of  opinion,"  said  Bramwell,  B.,      Foreign 
in  the  case  last  cited,  "  that  we  ought  not  to  set  aside  the  Corporations. 
order  permitting  the  issue  of  the  writ,  because  a  foreign 
corporation  is  siuible  in  this  country,  and  so  a  writ  may  lie 
against  it."     It  can  hardly  be  said  without  arguing  in  a 
circle,  so  far  as  this  particular  judgment  is  concerned,  that 
it  must  be  inferred  that  a  foreign  corporation   is  suable 
here  because    the    Legislature    has    made  provisions    for 
serving   notice  of  writs    which   have   been   construed  as 
applicable  to  them  ;  but  that  reasoning  is  quite  consistent 
with  the  decision  of  the  Queen's  Bench  Division  m  Scott 
V.  Royal  Wax  Candle  Co.,(b)  and  with  the   admitted  right 
of  the  Court  of  Chancery  to  order  service  on  a  foreign 
corporation  out  of  the  jurisdiction,  prior  to  the  passing 
of  the  Judicature  Acts. 

It  has  been  said  that  Blackburn,  J.,  in  Neiuby  v.  Van  Serfice  of 
Oj)pen,(c)  affirmed  the  abstract  proposition  that  a  foreign  oQ^forei'^u'"^* 
corporation  is  suable  in  England.  In  that  case  the  foreign  corpoiation. 
corporation  had  a  branch  office  and  carried  on  business  in 
England,  and  it  was  further  held  that  service  in  such  a 
case  must  be  on  a  clerk  or  officer  in  the  nature  of  a  head 
officer,  whose  knowledge  would  be  the  knowledge  of  the 
corporation, (rf)  in  accordance  with  the  English  common  law 
rule,  re-enacted  by  statute,  as  to  the  proper  service  of  a 
writ  upon  a  corporation  aggregate.  It  was  with  reference 
to  this  point  alone  that  the  subsequent  case  of  Mackereth 
V.  Glasgow  and  South-Western  Railway  Co.(e)  was  decided, 
and  the  question  of  the  liability  of  a  foreign  corporation 
to  be  sued  at  all  does  not  therefore  seem  to  be  affected  by 
it.  The  defendants  in  that  case  were  a  Scotch  corporation, 
with  running  powers  over  an  English  railway  to  Carlisle, 

(a)   Westman  v.  A.  E.  Snickarefabrik,  L.  E.  :  Ex.  D.  237. 
(6)  L.  R.  I  Q.  B.  D.  240.  (c)  L.  E.  7  Q.  B.  293. 

(d)  See  Tidd's  Practice,  ed.  1828,  p.  121  ;  2  Will.  IV.  c.  39,  s.  13  ;  15  &  16 
Vict.  c.  76,  s.  16. 

(e)  L.  B.  8  Ex.  149. 
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Part  I.  and  their  only  officer  in  England,  upon  whom  the  writ  was 
Peksoss.  ggpyg^^  ^g^g  ^  booking-clerk  at  Carlisle,  whose  sole  duty  it 
Cap.  v.  vras  to  issue  tickets  to  travellers.  It  was  held,  that  the 
Foreign  booking-clerk  was  not  a  head  officer  or  clerk  of  the  defend- 
Corporations.  ants  upon  whom  service  of  the  writ  could  properly  be 
made,  and  that  the  defendants  did  not  in  any  sense  reside 
or  carry  on  business  (a)  at  Carlisle,  so  as  to  come  within 
s.  1 6  of  the  Common  Law  Procedure  Act,  1852  (15  & 
16  Vict.  0.  y6).  According  to  the  decisions  under  the 
Judicature  Acts  which  have  been  already  cited,(6)  the 
proper  course  under  similar  circumstances  would  be  to 
obtain  leave,  under  Order  li.  r.  4,  Order  xi.  r.  i,  of  the 
schedule  to  the  Judicature  Acts,  to  issue  a  writ  against 
the  defendants,  and  to  serve  them  with  notice  of  such  writ 
out  of  the  jurisdiction,  i.e.,  on  their  head  officer  at  their 
Scotch  head  office.  The  general  principle  that  a  foreign 
corporation  is  suable  in  England,  subject  to  the  ordinary 
rules  of  English  procedure  as  to  effecting  service,  is  in  no 
way  impaired  by  the  judgment  in  Mackereth  v.  Glasgow 
a'fid  South-  Western  Railway  Co. ;  nor  is  there  in  reality 
anything  hostile  to  it  in  Carron  Iron  Co.  v.  Madaren,(c) 
which  was  relied  on  in  argument.  All  that  was  decided 
in  the  latter  case  on  this  point  was  that  an  alleged  agent 
of  the  company  in  England  was  not  an  agent  for  the  pur- 
pose of  being  served  with  notice  of  an  injunction ;  and  that 
unless  the  defendants  were  either  resident  in  England  or 
were  sued  in  respect  of  acts  or  property  in  England^  an 
injunction  of  the  English  Court  of  Chancery  ought  not  to 
be  enforced.  No  difference  was  in  fact  made  between  the 
position  of  a  Scotch  corporation  and  a  Scotch  domiciled 
subject ;  and  the  distinction  between  a  natural  person 
and  an  artificial  person  created  by  a  foreign  law,  was  not 
referred  to.     That  there  is  no  such  distinction  for  this 

(a)  As  to  the  meaiiini;  of  the  words  "  carry  on  butinese,"  see  Shiels  v. 
Great  Northern  By.  do.,  30  L.  J.  Q.  B.  331  ;  Garton  v.  Ch-eat  Western 
By.  Co. ,  I  E.  &  E.  258 ;  28  L.  J.  Q.  B.  103. 

(i)  Westman  v.  A.  E.  8nickarefabrik,  L.  R.  i  Ex.  D.  237  ;  Scott  v.  BoydL 
Wax  Candle  Co.,  L.  E.  i  Q.  B.  D.  240. 

(c)  s  H.  L.  C.  416,  458. 
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purpose  appears  from  a  more  recent  case,  where  it  was  Paet  1. 
held  that  the  exceptional  privileges  as  to  jurisdiction  P^^sons. 
conferred  on  Scotchmen  and  Irishmen,  domiciled  or  ordi-  Cap.  V. 
narily  resident  in  Scotland  or  Ireland  (under  the  Judi-  Foreign 
cature  Rules),  are  applicable  to  corporations  as  to  indi-  Corporations. 
viduals.(a) 

In  two  cases  which  were  very  recently  before  the  Court 
of  Appeal  (5)  the  principle  that  a  foreign  corporation  may 
be  sued  in  England,  and  that  the  writ  may  be  served  here 
upon  the  manager  of  the  London  agency,  was  fully  recog- 
nised. Such  manager  must,  however,  be  a  "  head  ofHcer  " 
within  the  meaning  of  Order  ix.  r.  8  (Judicature  Acts), 
and  a  mere  agent  with  an  office  of  his  own  in  England  will 
not  do.(c)  The  result  of  these  cases  appears  to  be  that 
it  is  a  question  of  fact  whether  the  office  is  the  office  of 
the  foreign  corporation,  and  the  agent  a  "  head  officer,"  so 
as  to  admit  of  service.  But  though  a  corporation  may  thus 
be  regarded  as  resident  in  England,  and  perhaps  in  other 
places  at  the  same  time,  for  the  purposes  of  jurisdiction, 
this  does  not  apply  to  partnerships,  which  have  no  corpor- 
ate existence  apart  from  the  individuals  composing  them. 
Accordingly,  a  foreign  partnership,  the  members  of  which 
are  foreigners  resident  out  of  the  j  urisdiction,  but  carrying 
on  business  in  this  country,  cannot  be  served  under  Order 
IX.  r.  6,  by  service  on  the  manager  at  their  principal  place 
of  busiues.s  within  the  jurisdiction. (c?) 

The  position  of  foreign  corporations  as  ordinary  liti-  Foreign 
gants  having  been  determined,  it  is  next  desirable  to  con-  ^^o°4^fa°"^ 
sider  how  far  they  can  be  affected  by  special   statutory  controlled  by 
regulations   for   their   liquidation   or   control.     To    what  ^^_  ompames 
extent  the  compulsory  provisions  of  the  Companies  Act, 

(a)   Wathins  v.  Scottish  Imperial  Insurance  Co.,  23  Q.  B.  D.  285. 

(J)  Mason  v.  Comptoir  d'£scompte  de  Paris,  Haggin  v.  Same,  23  Q.  B.  D. 
519. 

(c)  Nutter  v.  IJessarjeries  Ilaritimes,  54  L.  J.  Q.  B.  527. 

(rf)  Smsell  V.  Cambefort,  23  Q.  B.  D.  (C.  A.)  526,  overruling  O'Neil  v. 
Clason,  46  L.  J.  Q.  B.  191,  and  dicta  of  A.  L.  Smith,  J.,  in  Pollexfen  v. 
Gibson,  16  Q.  B.  D.  792.  For  another  instance  of  service  on  a  foreign  cor- 
poration with  a  "head  officer"  in  England,  see  Lhoneux  v.  Hong  Kong 
Banking  Co.,  33  Ch.  D.  446. 
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Pakt  I.      1862,  for  winding  up  companies  apply  to  sncli  cases  is  not 
Persons,     gtrictly  a  matter  of  private  international  law,  and  has  been 
Cap.  v.      regarded  rather  by  English  Courts  as  a  question  of  the  in- 
jPoreign    '  te^tion  of  the  English  Legislature.     The  principle  of  their 
Corpm-ations.  applicability  was  first  accepted  with  regard  to  companies 
created  by  a  subordinate  jurisdiction  of  the  British  Empire. 
Thus,  a  winding-up  order  was  made  against  an  Indian  cor- 
poration having  a  branch  office  and  agent  in  England.(«) 
In  a  similar  case  it  was  apparently  assumed  that  a  like  order 
could  have  been  made  under  the  11  &  12  Vict.  c.  45,  but 
the  application  was  refused  on  the  ground  of  its  inexpedi- 
ency.(&)     But  with  regard  to  strictly  foreign  associations, 
considerable  doubt  as  to  the  jurisdiction  has  been  expressed. 
"  Their  lordships  are  clearly  of  opinion,"  said  James,  L.J., 
in  another  case,(c)  "that  the  Companies  Act,  1862,  never 
contemplated  that  a  foreign  partnership,  actually  complete 
and  existing  in  a  foreign  country,  could  be  brought  within 
the  purview  of  the  English  Act  of  Parliament,  the  English 
Legislature  having  no  power  over  the  shareholders  of  such 
a  company."     It  was  accordingly  held,  that  the  Consular 
Court  in  Egypt  could  not  issue  a  sequestration  against  such 
of  the  members  of  a  railway  company  and  partnership  in 
Egypt  as  were  resident  within  its  jurisdiction,  for  not  com- 
plying with  an  order  of  that  Court  to  register  the  company 
as  one  of  limited  liability  under  the  Companies  Act,  1 862. 
The   order,  however,  was   obviously  ineffectual  for  other 
reasons,  being  merely  addressed  to  the  only  two  members 
of  the  committee   of  the  railway   company  who  resided 
within  the  jurisdiction  of  the  Court,  and  who  had  no  other 
claim  to  represent  the  partnership^.    Nor  is  a  process  pur- 
porting to  compel  the  registration  of  an  existing  company 
the  same  in  principle  as  a  winding-up  order,  whether  the 
company  affected  be  already  registered  under  the  English 
statute  or  not.   The  "limited  character"  of  a  foreign  corpor- 
ation will  be  recognised  in  England,  although  it  is  not  so 

(a)  In  re  Commercial  Banh  of  India,  L.  E.  6  Eq.  517. 
^hj  In  re  Union  Bank  of  Calcutta,  3  De  G.  &  S.  253. 
Bulheley  v.  Schultz,'L.  E.  3  P.  C.  764,  769. 
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registered  under  the  Companies  Act,(a)  which  was  said  in      Part  I. 
the  case  cited  to  be  only  intended  for  domestic  corporations.       arsons. 
But  any  association  which  contemplates  the  management      Cap.  V. 
of,  or  any  carrying  on  of, business  here  maybe  so  registered      Foreign 
though  consisting  entirely  of  foreigners  resident  abroad,  Corporations. 
and  though  the  principal  business  may  be  intended  to  be 
carried  on  abroad  also.(6)     It  is  sufScient,  if  any  business 
is  to  be  carried  on  in  any  part  of  the  United  Kingdom,  (c) 
It  would  appear  that  this  condition  must  be  satisfied  in 
order  to  obtain  registration,(<i)  but  it   may   perhaps  be 
doubted  whether  in  practice  registration  even  in  such  a 
case  would  be  refused. (e)     And  it  is  quite  clear,  that  if  a 
foreign  association  is  once  registered  under  the  Act,   a 
winding-up  order  can  be  made  against  it,  though  circum- 
stances can  easily  be  imagined  under  which  it  would  be 
difficult  for  it  to  take  effect.  (/) 

The  jurisdiction  to  make  a  winding-up  order,  however, 
has  more  recently  been  asserted  in  cases  where  no  registra- 
tion under  the  English  statute  has  been  effected.  Thus 
an  order  has  been  made  in  the  case  of  a  New  Zealand 
company,  formed  and  having  its  principal  place  of  busi- 
ness abroad,  but  having  a  branch  office,  agent,  and  assets 
in  England. (5^)  Nor  does  the  pendency  of  a  foreign  liqui- 
dation affect  the  jurisdiction,  although,  in  making"  such 
order  the  Court  will,  as  a  matter  of  comity,  have  regard  to 
the  order  of  the  foreign  Court.(o')  But  there  is  no  juris- 
diction to  make  a  winding-up  order  in  the  case  of  a  foreign 
company  which,  though  it  has  carried  on  business  in 
England  by  agents,  yet  has  no  branch  office  or  "  residence 

(a)  Bateman  v.  (Service,  6  App.  Gas.  386. 

\li)  General  Co.  for  Promotion  of  Land  Credit,  Beuss  v.  Bos,  L.  E.  5 

Ch.  363;  S.  C.  5  H.  L.  (L.  E.)  176- 

(c)  Jn  re  International  Pulp,  &c.,Co.,  3  Ch.  D.  594,  597. 

\d)  In  re  Union  Banh  of  Calcutta,  19  L.  J.  Ch.  388 ;  5  De  G.  &  S.  253. 

(e)  See,  however,  the  language  of  James,  L.J.,  in  BulheUy  v.  Schultz, 

If)  Be  Tumacacori  Mining  Co.,  L.  E.  17  Bq.  S34.  54° ;  -S«"««  ^-  ^c, 
LB  S  H.  L.  176 ;  Be  Factage  Parisien,  34  L.  J.  Ch.  140 ;  Be  Madrid, 
&e.,  Bailuay  Co.,  3  De  G.  &  Sm.  127  ;  2  Maon   &  G.  169. 

(y)  In  re  Matheson  Brotliers,  Limited,  27  Ch.  D.  225,  followmg  In  re 
Commereial  Bank  of  India,  L.  E.  6  Eq.  51 7- 
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Part  I.      of  its  Own  "  tliere.(«)     The  meaning  of  "  having  regard, 
^^^'''     as  a  matter  of  comity,  to  the  order  of  the  foreign  Court "  is 
Cap.  V.      better  developed  in  a  later  case,(6)  where  North,  J.,  said  : 
jPoreign      "  ^  think  the  winding  up  here  will   be  auxiliary  to  the 
Corporations,  winding  up  in  Australia,  and,  if  I  have  the  control  of  the 
proceedings  here,  I  will  take  care  that  there  shall  be  no  con- 
flict between  the  two  Courts."     No  distinction  has  in  these 
later  cases  been  taken  between  associations  created  by  a 
subordinate   jurisdiction,    and    associations    of   a   strictly 
foreign  character ;   but  it  will  be  observed  that  only  one 
instance  of  the  latter  class  has  been  cited,  and  in  that  the 
winding-up  order  was    refused  on  the    ground  that  the 
condition  of  a  branch  office  in  England  was  not  complied 
with.(c) 

Where  a  winding-up  order  has  been  made,  actions,  not 
only  in  England,  but  in  all  other  parts  of  the  United 
Kingdom,  will  be  restrained,  subject  to  any  advantage  by 
priority  already  gained  (d)  under  ss.  8y,  122,  of  the  Com- 
panies Act.  From  the  language  of  Jessel,  M.R.,  in  Be 
International  Pulp,  &c.,  Co.  (infrcc),  it  would  appear  that 
the  only  reason  why  a  strictly  foreign  action  cannot  be 
restrained  under  the  same  sections  is  the  want  of  jurisdic- 
tion to  control  it.  This  would  seem  to  imply  that  a 
foreign  plaintiff  coming  in  as  a  creditor  under  the  English 
winding  up  can  be  restrained,  as  a  condition  of  relief 
here ;  nor  does  it  appear  that  there  would  be  any  distinc- 
tion for  this  purpose  between  a  winding  up  and  an  ordia#ry 
bankruptcy.  On  analogous  principles,  an  injunction  has 
been  granted  against  a  Scotch  solicitor,  agent  in  Scotland 
of  the  official  liquidator  in  England,  from  attaching  assets 
in  Scotland  to  pay  his  costs,  although  evidence  was  given 
that  the  Scotch  law  allowed  the  remedy  he  had  adopted. 


(a)  In  re  Lloyd  Qenerale  Italiano,  29  Ch.  D.  219.  Cf.  Bulkeley  v. 
Schultz,  L.  E.  3  P.  C.  764,  769. 

(6)  In  re  Commercial  Barik  ofS.  Australia,  33  Ch.  D.  174. 

(c)  In  re  Lloyd  Oenerale  Italiano,  29  Ch.  D.  219. 

((/)  In  re  Queensland  Merc.  Agency  Co.,  Exparte  Australian  Investment 
Co.,  W.  N.  1888,  p.  62  ;  In  re  International  Pulp,  c6c.,  Co.,  3  Ch.  D.  594, 
599- 
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It  was  lield  that  lie  was  in  the  same  position  as  an  English       Pakt  I. 
agent  would  have  been  in  England,  and  that  his  proper      Febboks. 
remedy  was  in  the  liquidation. (a)  Cap.  V. 

The  applicability  of  English  statutes  to  foreign  com-  Foreign 
panies  or  corporations  not  strictly  constituted  by  English  Corporations. 
law  has  been  also  considered  from  the  point  of  view  of 
revenue  legislation.  The  extension  into  Great  Britain 
of  the  business  of  several  large  American  insurance 
companies  has  given  rise  to  a  question  how  far  persons 
insured  with  them  are  entitled  to  deduct  the  amount 
of  their  annual  premiums  from  their  income-tax  returns, 
under  the  statutory  privileges  conferred  by  i6  &  17  Vict. 
c.  34,  s.  54,  and  16  &  17  Vict.  c.  91.  By  the  language 
of  the  last-mentioned  Act,  the  privilege  was  confined 
to  persons  insured  "  in  or  with  any  insurance  company 
existing  on  the  ist  of  November  1844,  or  in  or  with  any 
insurance  company  registered  pursuant  to  the  Act  7  & 
8  Vict.  c.  no."  In  Golqtihoun  y.  Heddonih)  the  question 
arose  with  reference  to  an  American  insurance  company 
which  existed — in  America — before  November  1844;  and 
it  was  held  that  the  statutory  privilege  did  not  apply — i.e., 
that  the  words  "  any  insurance  company  existing,"  &c.,  did 
not  extend  to  American  companies.  The  principal  ground 
of  the  decision  was  that  the  Registration  Act  referred 
to  (7  &  8  Vict.  c.  no)  appeared  to  be  confined  to  English 
companies,  and  that  the  ist  of  November  1844  was  the 
date  on  which  it  came  into  practical  operation.  The  Court 
of  Appeal  have  affirmed  the  decision  (Fry,  L.  J.,  dubitante), 
holding  that  the  reference  in  the  Act  to  the  month-  of 
November  1 844,  taken  in  conjunction  with  the  terms  of 
7  &  8  Vict.  c.  no,  was  enough  to  show  that  foreign 
companies  were  not  intended  to  be  included.  On  the 
general  question,  whether  the  words  "any  existing 
company "  in  an  English  statute  extended  or  not  primd 
facie  to  foreign  companies,  Lord  Esher  said  that  an  Act, 

(a)  Iv  re  Herman  Loog,  Limited,  36  Ch.  D.  502. 

(6)   Colqulwun  v.  Heddon,  24  Q.  B.  D.  491 ;  59  L.  J.  Q.  B.  142;  affirmed 
on  appeal,  38  W.  JR.  548. 
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Part  I.      unless  expressly  so  intended,  ought  not  to  be  supposed  to 
Persons.     ^^^^^  directly  or  indirectly,  with  any  person  outside  the 
Cap.  V.      jurisdiction  of  Parliament.    Lord  Justice  Fry  dissented  from 
jToreim      *-^^^  view  ;  and  said,  in  effect,  that  the  words  would  primd 
Corporations,  facie    include  foreign  corporations,  unless  by  so  reading 
them  they  proposed  to  do  anything  in  violation  of  the 
comity  of  nations.     The  latter  view  appears  to  be  more 
in  accordance  with  theory.     Legislation  deals  with  persons, 
natural  or  artificial,  not  on  the  view  that  they  are  in  fact 
within  the  jurisdiction,  but  on  the  view  that  they  may 
subsequently  come  within   it.     The  mere  passing  of  an 
Act,  in  ordinary  cases,  affects  nobody.     It  is  the  operation 
of  an  Act  which  affects  persons ;  and   an  Act  operates 
from  time  to    time    on  the    persons    who   are    or  have 
become  subject  to  it.     An  Act  which  provides  for  the 
future  with  respect  to  insurance  companies,  has  as  good 
a  right  to  legislate  for  foreign  companies,  which  may  sub- 
sequently carry  on  busines  in    England,  as   for   English 
companies,  which  do    so  at  the   date  of  its  commence- 
ment." 
Domioil  of  It  has  already  appeared  that  corporations  are  regarded 

corporations,  ^g  persons  Capable  of  "  residence  "  beyond  the  territorial 
limits  of  the  State  by  whose  Legislature  they  were  created, 
and  it  therefore  becomes  of  interest  to  consider  how  far 
they  are  considered  as  possessed  of  domicil,  and  by  what 
rules  that  domicil  is  governed.  A  corporation  being  in 
fact  a  mere  intangible  creature  of  the  law,  its  domicil 
must  be,  as  Westlake  puts  it,(a)  a  notional  conception 
only,  introduced  for  purposes  of  jurisdiction  and  law.  It 
is  commonly  supposed  that  a  company  resides  where  it 
has  its  central  office  for  the  transaction  of  its  business ;  and 
certainly,  when  it  is  also  registered  under  and  created  by 
the  laws  of  that  jurisdiction,  it  must  be  regarded  as  having 
its  domicil  there,  if  anywhere.  The  question  then  arises, 
whether  a  corporation  can  in  any  case  have  two  domicils  ? — 
as,  for  example,  when  it  has  its  head  office  for  the  trans- 
action of  business  in  one  State,  and  is  registered  under  the 

(a)  Westlake,  P.  I.  L.  §  55. 
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statutes  of  another ;  or  when  it  has  important  offices,  and      Pakt  I. 
carries  on  distinct  business  within  each  jurisdiction.     In     P^ohs. 
The  Carron   Iron   Go.  v.  Maclaren  (a)  an  injunction  had      Cap.  V. 
been  obtained  against  a  Scotch  corporation,  restraining  it     ^g^^.  ^ 
from  taking  certain  proceedings  in  Scotland,  and  notice  Corporations. 
of  the  injunction  was  served  both  on  the  company's  agent 
in  London,  and  on  the  manager  in  Scotland.     The  com- 
pany did  not  appear,  and  the  injunction  was  afterwards 
dissolved  on  their  motion.     Lord  Cranworth  laid   down 
that  there  was  no  rule  or  principle  of  the  Court  of  Chancery 
which,  after  a  decree  for  administering  a  testator's  assets 
(which  was  the  case  under  discussion),  would  induce  it  to 
interfere  with  a  foreign  creditor  resident  abroad,  suing  for 
his  debt  in  the  courts  of  his  own  country,  and  that  over 
such  a  creditor  the  Courts  here  could  exercise  no  jurisdic- 
tion whatever.     This  was  in  effect  an  enunciation  of  the 
principle  that  a  person  domiciled  abroad  is  not  justiciable 
to  the  order  of  an  English  Court,  except  in  respect  of  acts 
done  or  to  be  done  in  England,  or  in  respect  of  property 
locally  situate  in  England. (6)     It  was  then  further  laid 
down  that  on  the  facts  the  Carron  Iron  Company,  so  far  as 
they  coiild  be  said  to  have  any  locality  at  all,  must  be  con- 
sidered as  a  body  "  locally  situate  "  in  Scotland ;  and  that 
the  fact  that  they  had  property  in  England,  and  a  resident 
agent  for  the  sale  of  their  goods,  though  it  might  enable 
the  Court  to  make  its  injunction  effectual,  could  not  justify 
its  issue.     The  company  was  therefore  regarded  as  having 
its  domicil  in  Scotland,  but  it  was  not  directly  laid  down 
that  it  might  not  have  been  also  regarded  as  domiciled  in 
England,  if  the  facts  had  warranted  such  a  view.     It  was 
said,  indeed,  by  Lord  St.  Leonards,  who  dissented  from 
Lord   Brougham  and  Lord  Cranworth  in  the  House  of 
Lords,   that  it   might.     "This   company,   I   thiak,  may 
properly  be  deemed  both  Scotch  and  English.     It  may, 
for  the  purposes  of  jurisdiction,  be  deemed  to  have  two 

(a)  5  H.  L.  C.  416  ;  S.  0.  suh  nom.  Maclaren  v.  Stainton,  16  Beav.  279. 
Followed  in  In  re  Boyse,  Orofton  v.  Crofton,  49  L.  J.  Ch.  689. 
(i)  Story,  §§  539,  540;  Westlake,  P.  I.  L.  §  127. 

H 
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Paht  I.  domicils.  Its  business  is  necessarily  carried  on  by  agents^ 
^^^^-  and  I  do  not  know  why  its  domicil  should  be  considered 
Cap.  V.  to  be  confined  to  the  place  where  the  goods  are  manufac- 
Foreign  tured.  The  business  transacted  in  England  is  very  exten- 
Corjjorations.  giye.  The  places  of  business  may,  for  the  purposes  of 
jurisdiction,  be  properly  deemed  the  domicil." (a)  It  is 
to  be  observed  that  the  dicta  of  Lord  St.  Leonards  do  not 
go  the  length  of  saying  that  a  corporation  may  have  two 
domicils  for  any  purposes  except  those  of  jurisdiction,  and 
the  peculiar  nature  of  the  jurisdiction  claimed  should  also 
be  remembered.  It  will  be  seen  in  its  proper  place  (&) 
that  mere  transient  residence  within  the  jurisdiction,  coming- 
far  short  of  domicil,  will  be  held  to  justify  an  English- 
Court  in  acting  in  personam,  when  there  is  any  equity 
affecting  the  person  in  relation  to  an  act  done  or  to  be- 
done,  or  to  property  locally  situate  in  England.  This  sort 
of  domiciliary  residence,  for  the  purpose  of  founding  juris- 
diction, is  in  fact  the  same  condition  as  that  which  it  has- 
been  already  shown  is  required  for  the  purpose  of  making 
a  winding-up  order  against  a  non-registered  foreign  com- 
pany. Such  a  winding-up  order  is  refused  where  the 
company  has  no  branch  office,  or  "  residence  of  its  own,'' 
in  this  country.(c) 
Residence  of  It  is  seldom,  in  fact,  that  the  domicil  of  a  corporation, 
corpora  ions.  g^j,j^g^;jy  gpeaking,  can  come  in  question.  The  cases  in 
which  the  test  of  domicil  is  usually  applied  are  those 
which  arise  on  questions  of  marriage,  divorce,  legitimacy, 
and  succession ;  matters  in  which  no  legislation  can  give 
the  so-called  person  of  a  corporation  the  power  of  par- 
taking. What  is  most  commonly  disputed  is  the  appli- 
cability or  non-applicability  of  certain  statutes  which  use 
the  words  "  residence  "  or  "  carrying  on  business,"  to  the 
facts  proved  with  regard  to  a  foreign  corporation;  and 


(a)  S  H.  L.  C.  416,  449.  It  is  probably  to  this  view  of  double  or  multiple 
domicil, /or  the  purposes  of  jurisdiction,  that  Cotton,  L.J.,  refers  in  Maggin 
V.  Comptoir  d'Mlscompte  de  Paris,  W.  N.  1889,  p.  129.  The  theory  does  not 
extend  to  a  hreign  partnership :  Russell  v.  Cambefort,  23  Q.  B,  D.  526. 

(6)  Infra,  Chaps.  VI.  (i.),VII.  (i.),  VIII.  (i.). 

1  re  Lloyd  Generate  Italiano,  29  Ch.  D.  219. 


(c;  In ; 
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between  these  cases  and  those  which  turn  on   domicil      PaktI. 
proper  there  is  a  narrow  but  well-defined  line  to  be  drawn.      P^ksons. 
Residence  itself  is,  of  course,  a  phrase  not  strictly  applicable      Cap.  V. 
to  a  corporation.   Its  use,  in  the  words  of  Hiiddleston,  B.,(a)      Foreign 
is  founded  upon  the  habits  of  a  natural  man,  and  is  there-  Corporations. 
fore  inapplicable  to  the  artificial  and  legal  person  to  which  Residence  of 
the  name  corporation  is  given  by  the  law.     Nevertheless,  corporations, 
as  residence  has  been  appointed  for  some  purposes  as  the 
test  of  a  trader's  liability  to  the  jurisdiction  of  the  Crown, 
and  as  a  corporation  can  undoubtedly  trade,  it  has  become 
necessary  to  determine  how  far  a  corporation  can  reside. 
By  schedule  D.  to  the  2nd  section  of  i6  &  17  Vict.  c.  34, 
duties  are  granted  to  the  Crown  (inter  alia)  "  in  respect 
of  the  annual  profits  or  gains  arising  or  accruing  to  any 
person  residing  within  the  United  Kingdom  from  any 
profession,  trade,  employment,  or  vocation,  whether  the 
same  shall  be  carried  on  in  the  United  Kingdom  or  else- 
where."    By  s.  s  of  the  same  statute,  and  by  5  &  6  Vict. 
c.  35,  s.  40,  the  word  "  person,"  as  used  here,  includes 
"corporation"  or  "joint-stock  company."     The  residence 
of  a  corporation  within  the  United  Kingdom  is  therefore 
made  a  conclusive  test  of  its  liability  to  pay  iacome  tax 
in  respect  of  the   whole  of  its   yearly  gains,  wherever 
made. 

The  cases  that  have  been  decided  on  the  question  of 
the  "  residence  "  of  a  corporation  within  the  United  King- 
dom, for  these  purposes,  by  no  means  support  the  dicta 
of  Lord  St.  Leonards  in  The  Carron  Iron  Company  v, 
Maclaren,(b)  just  referred  to,  as  to  the  possibility  of  a 
company  having  a  double  residence  or  domicil.  In  The 
Attorney-General  v.  Alexander,  the  question  was  as  to  the 
liability  under  the  section  of  the  Income  Tax  Acts,  cited 
above,  of  the  Imperial  Ottoman  Bank.  It  was  proved 
that  the  bank  was  a  corporation  created  by  Turkish  law, 
and  had  its  seat  fixed,  by  the  concession  and  the  statutes 
which  constituted  it,  at   Constantinople,  with   power  to 

(a1  Cesena  Sulphur  Co.  v.  NieJtohon,  L.  E.  i  Ex.  D.  428,  452. 
(6)  s  H.  L.  416,  449. 
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Pakt  I.      establisli  branches  and  agencies  at  other  places.     It  was 
Peesohs.     ^^^  gj.g^^.g  -^^g^-^  Qf  Turkey,  where  it  was  a  bank  of  issue,  and 
Cap.  v.      was  charged  with  the  collection  of  the  revenue,  and  with 
Ffyrdgn     certain  operations  relating  to  the  currency,  and  with  the 
Corporations,  payment  of  interest  on  the  public  debt,  and  received  from 
jesidence  of    ^^he  State  a  subsidy  on  account  of  the  business  transacted  by 
Drporations.    it.     On  its  creation  it  took  over  and  continued  to  carry  on 
the  business  of  an  English  bank  in  London ;  and,  since  its 
creation,  the  annual  meetings  of  shareholders  had  always 
been  held,  and  dividends  declared,  in  London ;  though  the 
statutes  permitted  the  annual  meetings  to  be  held  at  any 
place  which  the  committee  of  management  might  fix.    It 
was  held  that  the  bank  must  be  regarded  as  residing  at 
Constantinople  alone,  where  it  had  its  seat,  and  not  in 
London,  and  that  it  was  consequently  only  liable  to  pay 
income  tax  on  the  profits  made  by  it  in  England.     "  We 
have    to    deal    with    this    question,"   said    Gleasby,   B., 
"  merely  upon   the   words  '  any  person  residing  in  the 
United  Kingdom.'    Now,  if  residence  could  not  be  predi- 
cated of  a  corporation,  if  the  idea  were  not  applicable  to  a 
corporation  under  this  Act  of  Parliament,  then,  of  course, 
the  first  branch  of  the  schedule  could  not  apply.    The 
argument  is  not  put  on  that  ground;  and  we  have  to 
consider  whether  it  is  made  out,  not  only  that  the  word 
'  person '  is  fulfilled  by  this  body,  which  is  a  corporation, 
but  whether  the  terms  '  residing  within  the  United  King- 
dom '  are  also  satisfied It  appears  to  me  sujEcient 

to  say  that,  looking  at  the  constitution  of  the  Imperial 
Ottoman  Bank,  we  can  see  it  did  not  carry  on  business  in 
England  in  such  a  sense  that  we  should  be  justified  in  say- 
ing it  resided  here It  is  not  made  out  that  the  bank 

is  resident  in  England,  or  is  even  carrying  on  its  business 
here,  though  sovie  of  its  business  is  carried  on  here."(a) 
"It  was  contended  at  first,"  said  Amphlett,  B.,  in  the 
same  case,  "  that  a  person  carrying  on  business  in  London 
or  elsewhere  might  be  said  to  reside  where  he  was  cariy- 
ing  on  business ;  so  that,  if  he  had  two  or  three  establish- 
(a)  L.  B.  10  Ex.  32. 
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ments  in  different  countries,  he  might  be  said  to  reside  in      Part  I. 

any  of  those  countries But  this  was  abandoned  as      ^'^mons. 

untenable  ;  (a)  and  if  that  is  so,  if  an  individual  cannot      Cap.  V. 
be  said  to  reside  wherever  he  carries  on  his  business,  how      poreian 
can  a  foreign  corporation  be  said  to  reside  within  the  Corporations. 
kingdom   for  no   other   reason  than  that  it   carries  on  Residence  of 
business  there  ?     It  must  follow  the  same  rule.     What,  corporations, 
then,  is  the  reasonable  meaning  of  a  corporation  residing 
anywhere  ?     It  appears  to   me  that  it  is  this :    that  a 
corporation   may  be  said  to  reside  wherever  it  has  its 
seat."(&) 

The  principle  of  these  judgments  is  confirmed  by  the 
later  decision  ia  the  analogous  case  of  The  Cesena  Sidphur 
Company  v.  Nicliolson,(c)  which  depended  upon  the  same 
statute.  Both  in  that  case  and  in  the  instance  of  The 
Calcutta  Jute  Mills  Company,  which  was  argued  at  the 
same  time,  the  corporation  in  question  was  incorporated 
under  the  English  statutes  (the  Companies  Acts,  1862  and 
1867),  with  a  board  of  directors  who  met  ia  England, 
where  the  head  office  was  situated.  In  both  cases  the 
profits  were  exclusively  earned  abroad,  where  the  whole  of 
the  practical  business  was  carried  on  ;  and  in  both  cases 
it  was  decided  that  the  company  was  resident  in  England, 
and  must  pay  income  tax  upon  the  whole  amount  of  its 
profits,  wherever  eamed.((^)  The  decision  of  Kelly,  C.B., 
was  based  upon  the  ground  that,  whether  there  might  or 
might  not  be  more  than  one  place  at  which  the  same 
corporation  or  joint-stock  company  resided,  a  joint-stock 
company  did  at  any  rate  reside  where  its  place  of  incor- 
poration was,  where  the  meetiags  of  the  whole  company, 
or  those  who  represented  it,  were  held,  and  where  its 
governing  body  met  in  bodily  presence  for  the  purposes 
of  the  company,  and  exercised  the  powers  conferred  upon 


(a)  SuUey  v.  Attorney-General,  5  H.  &  N.  711 ;  29  L.  J.  Ex.  464. 

\h)  L.  E.  10  Ex.  20,  33-  ^,  ^^    («)  L.  B.  1  Ex.  D.  428. 

(d)  Income  tax  is  further  payable  upon  the  whole  amount  ot  the  annual 
profits,  whether  such  profits  are  or  are  not  remitted  to  this  country  for 
distribution  among  shareholders  :  Imperial  Continental  Oas  Association  t. 
Nicholson,  37  L.  T.  717. 
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PabtI.      it  by  statute  and  by  the  articles  of  association.      "The 

Persons.     ^^^  ^£  ^j^^  ^^^^ ,  residence,'  "  said  Huddleston,  B.,{a)  "  is 

Cap.  V.      founded  upon  the  habits  of  a  natural  man,  and  is  therefore 

Foreign      inapplicable  to  the  artificial  and  legal  person  whom  we 

Corporations,  call  a  corporation.     But  for  the  purpose  of  giving  effect 

Eesidenoe  of    to  the  words  of  the  Legislature  an  artificial  residence  must 

corporations.    it)e  assigned  to  this  artificial  person,  and  one  formed  on  the 

analogy  of  natural  persons I  do  not  think  that  the 

principle  of  law  is  really  disputed,  that  the  artificial  resi- 
dence which  must  be  assigned  to  the  artificial  person  is 
the  place  where  the  real  business  is  carried  on.''  It  will 
be  seen  that  though  Kelly,  C.B.,  guarded  himself  from 
being  supposed  to  lay  down  that  a  corporation  could  have 
but  one  residence,  the  language  just  cited  is  not  limited 
by  a  similar  restriction,  and  points  strongly  to  that  pro- 
position. The  language  of  Amphlett,  B.,  in  T/ie  Attorney- 
General  V.  Alexander  is,  as  has  been  already  pointed  out, 
even  more  decided.  It  is  obvious  that  if  the  artificial 
residence  which  is  attributed  to  an  artificial  person  is 
to  be  analogous  to  the  natural  residence  attributed  to  a 
natural  person,  the  analogy  must  be  carried  out  con- 
sistently. The  birth-place  of  a  natural  individual  is  not 
conclusive  evidence  of  his  domicil  or  his  residence.  It  is 
jyrimd  facie  evidence  of  his  domicil  of  origin,  and  his 
domicil  of  origin  is  prhnd  facie  his  actual  domicil  and 
residence  de  facto.  He  may  be  a  man  who  once  resided 
in  one  country,  and  now  resides  in  another,  but  he  can" 
only  be  residing  in  one  country  at  the  time  the  inquiry  is 
made.  (J)  So  in  the  case  of  an  artificial  person,  incorpo- 
ration and  registration  are  or  should  be  merely  facts  to  be 
taken  into  consideration  in  determining  the  locality  of  the 
artificial  residence  which  is  to  be  attributed  to  the  corpo- 
ration. Primd  facie  they  show  where  it  resides  ;  but  if  it 
is  established  that  the  seat  of  its  business  is  elsewhere. 


Cesena  Sulphur  Co.  v.  Nicholson,  L.  E.  i  Ex.  D.  428,  452,  454. 

Story,  §  45  a;  Westlake,  §  316;  SomerviUe  t.  SomerviUe,  S  Ves. 
786.  This  does  not  apply  to  mercantile  domicil  in  time  of  war:  The  Jonge 
Klasina,  5  C.  Eob.  297. 
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that  it  has  in  fact  left  its  birth-place,  those  circumstances      Pakt  I. 
are  no  more  conclusive  than  is  the  circumstance  of  birth      Persons. 
in  the  case  of  the  natural   individual. (a)     Further,  just      Cap.  V. 
as  a  natural  person  must  be  pronounced,  for  the  purposes  •  jpg„i„n 
of  domicil,  to  be  resident  in  some  one  place  more  than  in  Corporations. 
any  other,  however  nicely  balanced  the  evidence  may  be,  Residence  of 
so  a  corporation  should  be  regarded  as  necessarily  having  coi^porations. 
its  seat  or  centre  of  operations  (der  Mittelpunht  des  Ge- 
schdftes — le  centre  de  I'entreprise)  in  some  one  spot  to  the 
exclusion   of   all  others.     It   may  be  difiB.cult  to  decide 
between  two  or  more  places  whose  claims  appear  conflict- 
ing, but  it  appears  to  be  the  duty  of  the  law  to  pronounce 
between  them,  and  to  declare  that  in  fact  as  well  as  in 
law  one  establishment  is  the  centre  where  the  corporation 
resides,  while  the  other  establishments  are  merely  branch 
offices  or  agencies. 

The  seat  of  a  corporation  being  therefore  the  place 
where  the  business  is  carried  on,  the  English  decisions  on 
those  statutes  which  make  it  necessary,  for  the  purposes  of 
county  court  jurisdiction,  to  determine  where  the  place  of 
business  of  the  plaintiff  or  defendant  is  carried  on,  (6) 
will  afford  some  assistance  in  answering  the  question  in 
individual  cases.  Thus  it  has  been  held  that  the  place  of 
business  of  a  lime,  cement,  brick,  and  manure  company 
was  at  their  works  in  Somersetshire,  where  the  lime,  &c., 
was  made,  sold,  and  delivered,  and  not  in  London,  where 
the  registered  office  was  situate  and  the  meetings  of  the 
directors  had  been  held ;  (c)  that  a  registered  company 
does  not  "carry  on  its  business"  where  an  agent  sells  its 
goods  in  his  own  name ;  (d)  that  the  Great  Western  Rail- 
way Company  carried  on  its  business  at  Paddington,  the 
London  and  North- Western  Railway  Company  at  Euston 
Square,  and  the  Great   Northern   Railway  Company  at 

(a)  Oesena  8idphur  Co.  v.  NichoUon,  L.  R.  I  Ex.  D.  428,  453.  . 

(6)  Taylor  v.  Crowland  Gas  and  Coke  Co.,  11  Ex.  i  ;  24  L.  J.  Ex.  233. 

(c)  Eeynsham  Blue  Lias  Lime  Co.  v.  Baker,  33  L.  J.  Ex.  41.  But  see 
Cesena  l^ulphur  Co.  v.  Nicholson,  L.  B.  i  Ex.  JJ.  428,  citeJ  above,  with 
■which  this  case  appears  scarcely  consistent. 

{d)   Oldham  Building,  &c.,  Co.  v.  HeaJd,  33  L.  J.  Ex.  236. 
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Pakt  I.      King's  Cross,  and  not  at  tlie  minor  stations  on  tlie  line ;  (a) 
Peesons.     g^^  ^jj^^  ^j^g  ggg^^  p£  ^jjQ  business  o£  a  promenade  pier 

Cap.  V.      company  was  in  London,  where  the  registered  office  was 
foreign      situate  and  the  general  business  transacted,  although  the 
Corporations,  pier,  the  erection  and  maintenance  of  which  were  the  sola 
Eesidence  of    objects  of  the  company's  existence,  and  from  which  the 
corporations,    whole  revenue  of  the  company  was  derived,  was  situate 
at  Aberystwith  in  Wales.  (Z>)      And  a  railway  company  in- 
corporated under  a  private  Act  of  the  British  Parliament 
for  the  purpose  of  makijig  a  railway  in  Ireland,  with  an 
office  in  Westminster  for  the  transaction  of  business,  and 
no  property  or  effects  in  Ireland,  was  held  to  be  a  foreign 
corporation  so  as  to  be  bound  to  give  security  for  costs 
when  suing  in  England. (c)     Whether  these  decisions  are 
all  strictly  in  concord  is  not  so  important  as  the  general 
conclusion  to  which  they  point,  that  the  question  where  a 
corporation  resides,  dwells,  has  its  seat,  or  carries  on  its 
business  is  one  and  the  same  question  of  fact,  depending 
for  its  answer,  as  does  the  question  of  domicil  in  the  case 
of  an  individual,  upon  a  review  of  all  the  circamstances  of 
the  particular  case.     Notwithstanding  certaia  ambiguous 
expressions  in  the  case  of  Tlie,  Carron  Iron  Company  v. 
Maclaren,(d)  which  have  been  already  referred  to,  it  seems 
probable  that  this  sort  of  residence  is  the  nearest  approach 
to  the  domicil  of  an  individual   of  which  the   artificial 
person  called  a  corporation  is  capable. 

The  idea  of  domicil  "  by  election,"  which  is  occasionally 
introduced  into  French  contracts,  is  relevant  in  this  con- 
nection ;  bat  it  is  hardly  more  than  a  figure  of  speech.  A 
corporation,  like  an  individual,  may  contract  that  it  shall 
be  dealt  with  as  if  it  were  domiciled  in  any  specified 
country,  or  that  it  will  submit  to  any  specified  jurisdic- 
tion.    Having  so  contracted,  it  will  be  held  to  its  agree- 

(a)  Adams  v.  Great  Western  By.  Co.,  30  L.  J.  Ex.  124  ;  6  H.  &N.  404; 
Brown  v.  London  and  North-Western  By.  Co.,  32L.  J.Q.  15.  318;  4B.  &S. 
326;  Shie?s  V.  Great  Northern  By.  Co.,  30  L.  J.  Q.  B.  331. 

(J)  Aberystwith  Promenade  Pier  Co.  v.  Cooper,  35  L.  J.  Q.  B.  44. 

(c;  Kilkenny,  cOc,  By.  Co.  v.  Feilden,  6  Ex.  81 ;  20  L.  J.  Ex.  141  ;  Edin- 
burgh arid  Leith  By.  Co.  v.  Dawson,  7  Dowl.  573. 

{d)  5  H.  L.  C.  416. 
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ment ;  and  service  of  a  writ  in'  the  manner  stipulated  for  Paet  I. 
by  the  contract  will  be  considered  valid.(a)  The  cases  J'^^soNa. 
with  regard  to  individuals  are  analogous.  (6)  Cap.  V. 

Foreign  corporations,  when  once  they  have  become  liti-      Foreign 
gants  in  an  English  court,  occupy  the  same  position  as  Corporations. 
natural  individual  persons ;  and  their  peculiar  nature  is  Discovery  by 
not  allowed  to  deprive  their  opponent  of  any  of  the  ordi-  I'tigant  _ 
nary  rights  incidental   to  litigation.      Order  xxxi.  r.  5    °^°^^ '°"°' 
of  the  schedule  to  the  Judicature  Acts  provides  that  if 
any  party  to  an  action  be  a  body  corporate  or  any  other 
body  of  persons,  empowered  by  law  to  sue  or  be  sued, 
whether  in  its  own  name  or  in  the  name  of  any  officer  or 
other  person,  any  opposite  party  may  apply  at  chambers 
for  an  order  allowing  him  to  deliver  interrogatories  to  any 
member  or  officer  of  such  corporation  or  body  of  persons, 
and  an   order  may  be   made   accordingly.     Whether    a 
foreign  corporation,  incorporated  by  foreign  and  not  by 
English  law,  was  included  under  the  general  term  corpo- 
ration might  perhaps  have  been  disputed  ;  but  it  has  been 
sufficiently  shown  that  it  is  at  any  rate  a  "  body  of  persons 
empowered  by  law  to  sue  or  be  sued,"  and  it  therefore 
clearly  comes  within  the  latter  part  of  the  rule.     But  it 
has  recently  been  held  that  in  the  case  of  a  foreign  part- 
nership, as  distinguished  from  a  foreign  corporation,  service 
on  the  manager  of  the  London  agency  under  Order  ix. 
r.  6,  is  insufficient. (c)     The  same  rule  has  been  applied 
to  the  case  of  a  foreign  republic,  in  a  case  (d)  from  which 
it  appears  that  where  the  foreign  corporation  or  State  is 
plaintiff,  all   proceedings  may   be   stayed  until  a  proper 
person  is  named  on  its  behalf  to  give  discovery. (e) 

(a)  The  Tliames  Sulplmr  Co.  v.  La  SociiU  des  MMaux,  Times  Law  Eep. 
1889,  p.  118. 

(6)  Copin  V.  Adamson,  L.  E.  i  Ex.  D.  1 7 ;  Valine  v.  Dumergue,  4  Ex.  290 ; 
infrdt,,  Chap.  XI. 

(c)  Mussell  V.  Cambe/ort,  23  Q.  B.  D.  526. 

fa)  Bepuhlic  of  Costa  Sica  v.  Erlanger,  L.  E.  i  Ch.  D.  171. 

(e)  As  to  the  right  of  a  foreign  shareholder  in  an  English  company  to  oppose 
winding-up  petition  -without  giving  security  for  costs,  see  Be  Percy,  dbc,  Co., 
L.  E.  2  Ch.  D.  531. 
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Paht  I. 


Cap.  V. 


Foreign 
States. 

Personality 
of  States. 


(ii.)  Foreign  States  and,  Sovereigns. 

With  regard  to  any  particular  municipal  law,  a  foreign 
State  must  be  regarded  as  occupying  a  position  closely 
analogous  to  that  of  a  foreign  corporation ;  the  personality 
of  the  latter  being  conferred  upon  it  by  its  own  municipal 
law,  while  that  of  the  former  is  created  by  the  public  law 
of  nations.  "  Every  Government,"  says  Lord  Cranworth, 
"in  its  dealings  with  others  necessarily  partakes  in  many 
respects  of  the  character  of  a  corporation.  It  must,  of 
necessity,  be  treated  as  a  body  having  perpetual  succes- 
sion. It  would  not  be  represented  by  all  or  any  of  the 
individuals  of  whom  it  is  from  time  to  time  composed. 
With  respect  to  the  provisional  Government,  during  the 
time  of  the  transactions  in  question,  material  changes 
took  place  as  to  the  persons  who  from  time  to  time 
exercised  its  functions.  It  is  impossible  to  say  that  the 
defendants  ever  were  agents  of  all  or  any  of  the  iadividuals 
who  from  time  to  time  composed  that  Government.  Those 
who,  as  constituting  the  Government,  stood,  if  they  did 
stand,  in  the  relation  of  cestuis  que  trust  or  of  principals 
towards  the  defendants,  ceased  to  fill  that  character  when 
they  ceased  to  be  members  of  the  Government ;  so  that, 
the  executive  Government  being  now  at  an  end,  either  the 
defendants  have  ceased  to  fill  the  character  of  trustees  or 
agents  at  all,  or  they  have  become  trustees  or  agents  for 
the  plaintiff,  as  the  person  now  in  possession  of  the  supreme 
authority.  The  case  may  be  likened  to  that  of  a  person 
who  had  property  in  his  hands  entrusted  to  him  by  a 
corporation. "(a)  The  passage  just  cited  shows  that  the 
analogy  between  a  corporation  and  a  State  may  be  pushed 
even  further.  When  the  Government  in  possession  of  the 
supreme  authority  assumes  a  democratic  or  republican 
form,  the  State  occupies  the  position,  with  regard  to 
foreign  municipal  law,  of  a  corporation  aggregate.     When 

(a)  King  of  Two  Sicilies  v.  Wilcox,  20  L.  J.  Ch.  417,  420;  i  Sim.  N.  S. 
301. 
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the  constitution  of  the  State  is  monarchical,  the  Sovereign  Paet  I. 
is  regarded  as  a  corporation  sole.  Until  comparatively  I'eesons. 
modern  days,  the  maxim  of  the  French  despot,  "  L'Etat,      Cap.  v. 

c'est   Tnoi,"   was   so    far    true    that    the    Sovereign  was      "J, — : 

universally  regarded  as  the  essential  representative  of  States. 
the  State  over  which  he  ruled ;  and  it  was  well  settled  p;  ^TV 
that  a  foreign  Sovereign  could  sue  in  an  English  court  foreign 
long  before  the  personality  of  a  republic  or  confederation  ^  ^ue*'^ 
of  States  came  in  qnestion.(a)  Nor  is  the  admitted  right 
of  a  foreign  Sovereign  to  sue  confined  either  to  his  own 
private  and  personal  injuries,  or  even  to  the  rights  of 
property  which  are  vested  in  him  by  the  law  of  his  State. 
He  is  the  representative  of  his  nation,  and  may  sue  in 
respect  of  all  public  political  rights  which  belong  to  him 
as  such,  whether  they  are,  for  internal  purposes,  vested  in 
him,  or  in  some  legislative  or  representative  body  of  the 
State.  (6)  And  so  soon  as  a  de  facto  Government,  whether 
revolutionary  or  not,  is  recognised  by  foreign  Govern- 
ments, it  would  seem  to  acquire  all  the  rights  and  lia- 
bilities of  its  predecessor,  which  it  is  capable  of  trans- 
mitting in  like  manner.  Thus  a  private  subject  may 
safely  contract  with  a  de  facto  Government  of  a  foreign 
State  which  his  own  Government  has  recognised,  (c) 
Even  where  a  de  facto  Government  has  never  been  recog- 
nised by  the  Government  of  a  private  individual  who  con- 
tracts with  it,  the  Government  which  succeeds  to  the 
de  facto  Government  cannot  displace  the  rights  acquired 
by  the  individual  who  so  contracts.  Thus,  where  the  Con- 
federate States  of  America  had  sent  goods  held  by  them 
as  public  property  to  England  under  a  contract,  it  was 
held  that  the  United  States  could  not,  after  the  Civil  War 
was  over,  repudiate  the  contract  and  recover  the  goods.  (cQ 
It  is  of  course  obvious  that  a  foreign  Sovereign  cannot 

(n)  Eolle,  Ab.  tit.  "Admiralty,"  E.  3;  King  of  Spain  v.  Hullett,  1  Dow 
&  Ul.  i6gr;  Nabob  of  Arcot  v.  Hast  India  Co.,  3  JB.  0.  C.  291 ;  S.  C.  4  B.  C. 
C.  180,  Emperc/r  of  Brazil  y.  Bobinson,  i  Dowl.  P.  C.  522. 

(b)  Emperor  of  Avstria  v.  Day,  2  Gift'.  628. 

(c)  Bepublic  of  Feruv.  Dreyfus,  38  Ch.  D.  348.  Cf.  United  States  of 
America  v.  M'Bae,  L.  E.  8  Eq.  69. 

{d)   United  States  of  America  v.  Prioleau,  2  H.  &  M.  559. 
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sue  in  respect  of  an  international  wrong — i.e.,  an  injury- 
done  by  one  State  to  another.  The  only  redress  for  such 
an  injury  as  that  lies  in  diplomacy  or  war ;  but  whenever 
"  either  the  private  property  of  the  Sovereign,  or  the  public 
property  of  the  State  of  which  he  is  the  impersonation, 
is  injured  by  a  private  individual  belonging  to  another 
State,  the  tribunals  of  that  State  are  available  to  repair 
the  wrong,  (a)  It  appears,  however,  to  have  been  laid 
down  as  a  rule  by  the  House  of  Lords  in  the  case  of 
the  King  of  Spain,  and  adopted  by  the  Court  of  Chancery 
in  The  Emperor  of  Austria  v.  Bay,  that  the  dignity  of  such 
a  plaintiff  is  not  to  be  disparaged  by  giving  him  costs. 

It  has  been  already  stated  that  the  interpretation  clause 
in  the  schedule  to  the  Judicature  Acts  includes  ia  the 
word  "  person,"  in  the  construction  of  the  Rules  of  Court, 
corporations  and  bodies  politic  (Order  Lxxi.  r.  i,  schedule 
to  Judicature  Acts,  1873  and  1875);  language  which  in 
itself  points  to  a  distinction  between  ordinary  foreign 
corporations  and  those  greater  international  personalities 
which  are  commonly  called  States,  and  is  probably 
borrowed  from  language  used  by  Lord  Hatherley  in  a 
well-known  modern  case,  (5)  in  which  the  priaciple  that 
such  bodies  politic  have  a  right  to  sue  was  eventually  laid 
down  by  the  Court  of  Appeal,  (c) 

It  will  be  seen  that  the  only  difficulty  in  recognising 
the  right  of  a  foreign  State  to  sue  in  an  English  court, 
as  distinguished  from  the  Sovereign  of  such  a  State, 
arose  from  the  simple  fact  that  a  State  had  not,  on  the 
ordinary  principles  of  law,  any  individuality  which 
entitled  it  to  the   rights  of  a  natural  person — in  other 


(a)  Kitw  of  Two  Sicilies  v.  Wilcox,  i  Sim.  N.  S.  301 ;  JSullettv.  King  of 
Spain,  I  Dow  &  CI.  169 ;  Emperor  of  Austria  v.  Day,  2  Giflf.  628.  The 
public  property  of  a  foreign  Sovereign,  transiently  present  in  this  country, 
cannot  be  in  terfered  with  or  attached  by  an  English  Court ;  and  such  Sove- 
reign will  be  able  to  obtain  an  order  allowing  him  to  remove  it,  though  an 
injunction  restraining  other  persons  from  doing  so  has  been  granted  :  Yavas- 
seur  V.  Krw^  (the  Mikado  of  Japan),  9  Ch.D.  35 1  ;  39  L.  T.  437.  A  for- 
eign Sovereign  does  not  waive  or  lose  his  rights  in  this  respect  by  submitting 
to  be  made  a  party  in  order  to  apply  to  the  English  Court  :  ihid.  Cf.  infri. 

(b)  United  States  of  America  v.  Wagner,  L.  R.  3  Eq.  724,  731. 

(c)  S.  C.  2  Ch.  582. 
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words,  it  was  neither  a  natural  person  nor  an  artificial 
person,  such  as  a  corporation.  In  other  respects,  the 
arguments  in  favour  of  the  right  of  a  Sovereign  to  sue 
in  his  representative  character  applied  with  equal  force ' 
to  the  right  of  a  nation  living  under  a  democratic  form 
of  government.  "  I  have  no  doubt,"  says  Lord  Eedesdale, 
"  but  a  foreign  Sovereign  may  sue  in  this  country ;  other- 
wise there  would  be  a  right  without  a  remedy.  He  sues 
here  on  behalf  of  his  subjects ;  and  if  foreign  Sovereigns 
were  not  allowed  to  do  that,  the  refusal  might  be  a  cause 
of  war."(a)  A  plausible  objection  was,  however,  raised  to 
the  right  of  a  State  to  sue  in  its  own  impersonal  name,  on 
the  ground  that  such  a  plaintiff  would  be  able  to  sue 
without  naming  any  person  to  act  on  its  behalf,  or 
to  comply  with  the  ordinary  requisitions  of  justice  in  the 
progress  of  the  suit,  thus  obtaining  an  advantage  which 
no  other  suitor  could  secure.(&)  This  difficulty  has,  how- 
ever, been  overcome  in  the  case  of  an  ordinary  foreign 
corporation  for  trading  purposes,  by  making  the  secretary 
or  other  officer  a  party  for  the  purpose  of  discovery,  the 
Court  assuming  that  such  officer  is  under  the  control  of 
the  corporation ;  (c)  but  it  was  at  first  regarded  as  an 
insuperable  bar  to  an  action  by  a  corporate  State  not 
represented  by  a  Sovereign.  Thus,  in  the  Columhian 
Government  v.  HothscMld,  a  demurrer  was  allowed  to  a  bill 
brought  by  the  Columbian  Government  in  that  name.  "  A 
foreign  State,"  said  Sir  J.  Leach,  "  is  as  well  entitled  as 
any  individual  to  the  aid  of  this  Court  in  the  assertion  of 
its  rights,  but  it  must  sue  in  a  form  which  makes  it 
possible  for  this  Court  to  do  justice  to  the  defendants. 
It  must  sue  in  the  names  of  some  public  officers  who  are 
entitled  to  represent  the  interests  of  the  State,  and  upon 
whom  process  can  be  served  on  the  part  of  the  defendants, 
and  who  can  be  called  upon  to  answer  the  cross  bill  of  the 
defendants.     This  general  description  of  the  '  Columbian 

(a)  HuUett  v.  King  of  Spain,  i  Dow  &  CI.  174. 

(6)   United  States  of  America  v.  Wagner,  L.  R.  3  Eq.  724,  731 ;  Oolum- 
bian  Government  v.  Rothschild,  i  Sim.  94. 
(c)  Collins  Co.  V.  Broion,  3  K.  &  J.  422  ;   Wych  v.  Med,  3  P.  Wms.  311. 
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Government'  preclades  the  defendants  from  these  just 
rights ;  and  no  instance  can  be  stated  in  which  this  Court 
has  entertained  the  suit  of  a  foreign  State  by  such  a 
description."(a)  This  decision  was  recognised  by  the 
House  of  Lords  in  King  of  Spain  v.  Hullett  and  Hullett 
V.  King  of  Spain,(b)  and  followed  by  V.O.  Page  Wood 
(Lord  Hatherley)  in  1 867 ;  but  his  judgment  was  ex- 
pressly reversed  by  the  Court  of  Appeal,  and  The 
Colunibian  Government  v.  Rothschild  distinguished.  "  The 
dictum"  said  Lord  Chelmsford,  "that  a  foreign  State 
must  sue  in  the  name  of  some  public  officers  who  are 
entitled  to  represent  the  interests  of  the  State  must  have 
referred  to  some  persons  or  body  in  whom  the  interests  of 
the  State  were  vested,  and  who  were,  therefore,  entitled  to 
represent  it  in  a  suit.  There  was  nothing  upon  the  face  of 
the  bill  to  indicate  whether  the  Government  of  Columbia 
was  such  a  body,  or,  indeed,  of  whom  it  was  composed ;  so 
that,  if  the  defendants  had  been  desirous  of  filing  a  cross 
bUl,  they  would  have  been  wholly  unable,  from  iaforma- 
tion  contained  in  the  original  bill,  to  know  upon  whom 

process    should   be    served I    do    not    see    what 

injustice  can  be  done  by  permitting  the  United  States 
of  America  to  proceed  in  this  case  in  their  own  name. 
....  If  the  defendant  wishes  to  obtain  a  discovery,  and 
files  a  cross  bill  for  that  purpose,  he  may  apply  to  the 
United  States  to  name  some  person  from  whom  the 
discovery  sought  for  may  be  obtained,  and  if  they  sefuse 
to  furnish  him  with  this  information,  the  Court  will  be 
justified  in  staying  the  proceedings  in  the  suit  until 
the  defendant's  demand  is  complied  with."(c)  And  Lord 
Cairns  said,  in  the  same  case,  that  nothing  could  be  more 
unreasonable  than  to  suppose  that  Sir  J.  Leach  meant,  in 
Columbian  Government  v.  Rothschild,  to  decide,  and  to 
decide  for  the  first  time,  that  a  republic  could  not  sue  in 

(a)  I  Sim.  94,  103.  (6)  7  Bl.  N.  S.  359 ;   2  Bl.  N.  S.  31. 

(c)  United  States  of  America  v.  Wagner,  L.  R.  2  Ch.  582,  589.  This 
procedure  was  actually  followed  in  Bepitblia  of  Peru  v.  Weguelin,  L.  R. 
20  Bq.  140.  The  person  named  should  nave  been  made  defendant  in  a  cross 
suit  under  the  old  practice  ;  see  now  Judiofiture  Acts,  Order  xxi.  r.  4. 
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its  own  name,  but  must  have,  or  must  create,  some  officer 
to  maintain  a  suit  on  its  behalf. 

The  principle,  then,  that  a  State  not  represented  by  a 
Sovereign  may  nevertheless  sue  in  its  own  name  in  English 
courts,  as  a  personality  created  by  the  law  of  nations, 
must  be  taken  as  settled,  and  has  been  followed  in  several 
subsequent  cases,  (a)  This  intangible  personality  does, 
in  fact,  occupy  exactly  the  same  position  in  a  republic 
that  the  Sovereign  holds  in  a  monarchy.  The  Sovereign, 
in  a  monarchical  form  of  government,  may,  as  between 
himself  and  his  subjects,  be  a  trustee  for  the  latter,  more 
or  less  limited  in  his  powers  over  the  property  which  he 
seeks  by  action  to  recover.  ^  But  in  the  courts  of  a  foreign 
State,  as  in  diplomatic  intercourse  with  the  Government 
of  a  foreign  State,  it  is  the  Sovereign,  and  not  the  State, 
or  the  subjects  of  the  Sovereign,  that  is  recognised.  From 
him,  and  as  representing  him  individually,  and  not  his 
State  or  kingdom,  is  an  ambassador  received.  In  him 
individually,  and  not  in  a  representative  capacity,  is  the 
public  property  assumed  by  all  other  States,  and  by  the 
Courts  of  all  other  States,  to  be  vested.  In  a  republic,  on 
the  other  hand,  the  sovereign  power,  and  with  it  the 
public  property,  is  held  to  remain  and  to  reside  in  the 
State  itself,  and  not  in  any  officer  of  the  State.  It  is 
from  the  State  that  an  ambassador  is  accredited,  and  it 
is  with  the  State  that  the  diplomatic  intercourse  is  con- 
ducted. (&)  The  right  to  the  public  property  of  the  State 
must  draw  with  it  the  right  to  sue  for  that  property,  and 
to  enforce  the  choses  in  action  which  are  a  part  of  it. 
Hence  the  only  difficulty  in  the  way  of  recognising  the 
right  of  a  State  to  sue  in  its  own  name  could  never  have 
been  more  than  a  technical  one,  the  proper  method  of 
overcoming  which  has  already  been  indicated.(c) 
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(a)  Bepublic  of  Liberia  v.  Imperial  BanTc,  L.  E.  16  Eq.  179 ;  9  Cb.  569 ; 
Bmublic  of  Costa  Bica  v.  Erlanger,  L.  R.  19  Eq.  33  ;  Bepublic  of  Peru  v. 
Wegudin,  L.  E.  7  C.  P.  352 ;  20  Eq.  140.  -^  ^  „ 

(6)  Per  Lord  Cairns,  in  United  States  of  America  T.  Wagner,  L.  E.  2  C!i. 
582,  593. 

(c)  Bepublic  of  Peru  v.  Weguelin,  L.  E.  20  Eq.  140. 
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The  liability  of  a  foreign  State  or  Sovereign  to  be  sued 
in  the  tribunals  of  another  country  rests  of  course  upon 
very  different  principles.     A  Sovereign   or  a  sovereign 
"  State  who  submits  to  the  jurisdiction  of  a  foreign  tribunal 
for  the  purpose  of  obtaining  relief  does,  of  course,  by 
asking  its  assistance,  impliedly  waive  any  sanctity  or  pro- 
tection which  the  law  of  nations  gives  him  or  it,  and  stands, 
with  reference  to  the  procedure  and  practice  of  the  Court, 
in  the  position  of  an  ordinary  litigant,  (a)     There  is  not, 
however,  any  authority  for  holding  that  a  foreign  Sovereign 
who  has  not  so  submitted  himself  to  the  jurisdiction  of  a 
Court  of  another  country  may  be  sued  or  made  amenable 
in  it ;  and  if  such  an  action  was  nominally  maintainable, 
the  judgment  of  the  Court  in  it  could  not,  of  course,  be 
executed  without  a  breach  of  public  international  law, 
and  the  danger  of  incurring  war.     In  Calvin's  Case  (b)  it  is 
indeed  said  that  if  a  King  of  a  foreign  nation  come  into 
England,  by  the  leave  of  the  King  of  this  realm  (as  it 
ought  to  be),  he  shall  sue  and  be  svM  by  the  name  of  a 
King ;  but  the  object  of  the  dictum  is  to  show,  not  that 
a   foreign    Sovereign   may  be    sued,   but  that  a  foreign 
Sovereign  carries  his  dignity  with  him  into  England,  and 
is  a  King  there  as  much  as  in  his  own  realm.    Nor  is 
there  any  instance  cited  to  support  the  principle  except  a 
dictum  from  a  case  decided  in  ii  Edw.  III.,(c)  that  if  a 
man  bring  a  writ  against  Edmond  BaUol,  and  name  him 
not  King  of  Scotland,''the  writ  should  abate.     Edm«tid 
Baliol  was,  of  course,  a  feudatory  of  the  Crown  of  England, 
and  not  a  foreign  Sovereign  at  all  in  the  modem  mean- 
ing of  the  term.     The  case  referred  to  by  Selden,(f?)  where 
the  King  of  Spain  was  outlawed  for  not  appearing  in  a 


(a)  Huliett  V.  Xing  of  Spain,  4  Euas.  225,  560;  i  Dow  &  CI.  169; 
I  CI.  &  F.  333  ;  7  Bl.  N.  S.  359 ;  Duke  of  BrunswicJc  v.  King  of  Sanover. 
As  to  the  position  of  a  foreign  Sovereign  when  plaintiff,  and  his  liability  to 
give  security  for  costs  to  a  defendant  who  counter-claims  in  "an  Admiralty 
action,  see  Tlie  Newhattle,  10  P.  D.  33,  and  infra. 

(h)  7  Eep.  (Coke),  15  b.  (c)  Cited  Moore  Rep.  803. 

(a)  Selden's  Table  Talk,  "Law,"  3.  See  Lord  Campbell's  remarks  on  this 
case,  impeaching  its  authority,  in  De  Saber  v.  Queen  of  Portugal,  17  Q.  B. 
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(a)  I  01.  &  F.  354.  ... 

Q>)  So  where  a  foreign  Sovereign  appears  as  plaintiff  m  an  Admiralty  action 
for  damage  by  collision,  he  can  be  ordered  to  give  security  for  damages 
(under  24  Vict.  0.  10,  s.  34)  to  a  defendant  who  counter-claims :  The  New- 
battle,  10  P.  D.  33.     Of.  Mepublic  of  Costa  Bica  v.  Erlanger,  3  Ch.  D.  62. 
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suit,  or  pajdng  the  costs  which  had  been  adjudged  against 

him,  shows,  in  eflFect,  that  a  foreign  Sovereign  cannot  prac-        

tically  be  sued  unless  he  submits  to  the  jurisdiction.  The  Cap.  v. 
King  of  Spain  not  having  appeared,  there  could  of  course 
be  no  demurrer ;  and  it  would  in  fact  have  been  impossible 
to  have  obtained  the  fruits  of  the  judgment,  which  seems 
to  have  been  given  against  him  by  default,  had  it  not  been 
for  the  fact  that  he  had  submitted  to  the  jurisdiction  so 
far  as  to  bring  other  suits,  which  were  then  pending, 
against  English  merchants.  By  the  process  of  outlawry, 
he  could  of  course  be  prevented  from  prosecuting  these, 
and  this  questionable  course  had  therefore  the  eiSecfc  of 
inducing  him  to  pay  the  costs  that  were  claimed,  that  he 
might  be  allowed  to  maintain  the  other  actions  he  had 
brought  in  English  courts.  In  Hullett  v.  King  of  Spain  (a) 
a  cross  bill  was  no  jdoubt  held  to  be  maintainable  against 
a  foreign  Sovereign ;  but  there  the  King  of  Spain  had  by 
his  original  bill  submitted  to  the  jurisdiction,  and  there- 
fore rendered  himself  subject  to  the  control  of  the  Court  and 
liable  to  the  rules  of  practice.  (6)  In  Duke  of  Brunswick  v. 
ICing  of  Hanomr  the  subject  was  carefully  considered  by 
Lord  Langdale,  who  laid  down  that  although  in  many 
instances  sovereign  princes,  for  the  sake  of  having  a  claim 
or  right  determined,  might  have  been  afforded  an  oppor- 
tunity of  appearing,  and  might  have  voluntarily  appeared, 
as  defendants  before  the  tribunals  of  this  country,  yet  that 
it  did  not  appear  how  a  foreign  prince  could  be  effectually 
cited,  nor  what  control  an  English  Court  could  have  over 
him  or  his  rights ;  and  further  that  no  case  had  been  cited 
before  him  in  which  it  had  been  determined  that  a  foreign 
Sovereign,  not  himself  a  plaintiff  or  claimant,  but  insisting 
upon  his  alleged  right  to  be  exempt  from  the  jurisdiction, 
had  been  held  bound  to  submit  to  it.  "  On  the  whole," 
said  Lord  Langdale,  "it  ought  to  be  considered  as  a  general 
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^'  prince,  resident  in  the  dominions  of  another,  is  exempt 

^^^-  V-  from  the  jurisdiction  of  the  Courts  there."(«) 

Foreign  It  has,  however,  happened  that  the  characters  of  Sove- 

States.  reign  and  subject  have  at  the   same  time  existed  in  the 

Liability  of  Same  person,  in  which  case  the  test  of  liability  has  been 

pprson  uniting  -^^jj^ether  the  action  was  brought  in  respect  of  transactions 

bovereign  and  .  i.  ■ 

priyate  entered  into  in  the  capacity  of  the  Sovereign  or  of  the 

character.  subject.  Thus,  in  the  case  just  cited,  where  the  King  of 
Hanover  was  also  a  British  peer  resident  in  England,  it 
was  held  that,  being  a  subject  of  the  Crown,  he  was  liable 
to  be  sued  in  the  courts  of  this  country  in  respect  of  any 
acts  and  transactions  done  by  him,  or  in  which  he  might 
have  been  engaged,  as  such  subject,  but  not  for  any  acts 
done  by  him  as  Eng  of  Hanover,  or  in  his  character  of  a 
sovereign  prince. (6)  It  was  added,  that  where  there  was 
a  doubt  as  to  the  capacity  or  character  ia  which  any  par- 
ticular act  was  done,  it  ought  to  be  presumed,  ^rmf^/acie, 
that  it  was  done  in  the  capacity  of  the  Sovereign.  Simi~ 
larly,  in  Moodalay  v.  Morton,{c)  Lord  Kenyon  says :  "  I 
admit  that  no  suit  will  lie  in  this  court  against  a  sovereign 
Power  for  anything  done  in  that  capacity,  but  I  do  not 
think  the  East  India  Company  is  within  the  rule.  They 
have  rights  as  a  sovereign  Power ;  they  have  also  duties  as 
individuals ;  if  they  enter  into  bonds  in  India,  the  sums 
secured  may  be  recovered  here.  So  in  this  case,  as  a 
private  company  they  have  entered  into  a  private  contract 
to  which  they  must  be  liable."  The  case  of  The  JVaboh  of 
Arcot  V.  The  East  India  Com,pany,{d)  according  to  the 
note  to  the  report,  does  not  seem  to  have  been  decided 
exactly  with  reference  to  the  general  liability  of  the 
defendants  to  an  action,  but  rather  on  the  ground  that 
the  transaction,  in  respect  of  which  they  were  sued,  was  a 

(a)  Duke  of  Brunswick  v.  I[ing  of  Hanover,  6  Beav.  i,  51.  See  the- 
older  cases  of -Barclay  V.  iJttsseM,  3  Ves.  431;  -De  la  Torre  v.  BemaleSy 
cited  5  Beav.  21. 

(b)  6  Beav.  i,  57.  (c)  i  B.  C.  C.  47  a. 

(d)  4  B.  C.  C.  179;  ibid,  note;  and  sa&  Secretary  of  State  for  India  v. 
JSiamaohee  Boye  Sahaba,  13  Moo.  P.  0.  22. 
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matter  of  political  discussion ;  but  this  appears  to  be  no      Part  I. 
more  than  evidence  that  the  company  had,  in  that  trans-        ^^ons. 
action,  acted  in  their  political  or  sovereign  capacity,  and      Cap.  V. 
not  in  the  character  of  a  private  trading  company  or  cor-      Foreign 
poration.     The  judgment,  which  is  extremely  short,  is  put       States. 
on  the  ground  that  the  circumstance  of  the  defendants 
being  subjects  of  the  Grown  was  immaterial,  inasmuch  as 
the  plaintiff  had  treated  with  the  East  India  Company  in 
the  transaction,  as  with  an  independent  Sovereign.     In 
other  words,  a  person  or  personality,  in  whom  the  char- 
acters of  Sovereign  and  subject  are  united,  is  liable  to  an 
action  in  English  courts  for  all  acts  or  contracts  entered 
into  in  his  private  capacity,  but  not  in  respect  of  trans- 
actions in  which  he  has  been  engaged  as  the  sovereign  im- 
personation of  a  State. 

Further,  even  when  the  alleged  sovereign  Power  does  Waiver  of 
not  also  bear  the  character  for  certain  purposes  of  the  charaoto. 
subject  of  another  Sovereign,  it  would  appear  that  the 
privilege  of  independent  sovereignty  may  be  waived  by  the 
fact  that  trade  has  been  carried  on  by  the  Sovereign  in  the 
apparent  character  of,  and  subject  to  the  same  conditions 
as,  a  private  individual.  In  the  case  of  The  Swift  (a)  it 
was  contended  that  the  old  Navigation  Laws  (15  Car.  II. 
c.  7),  which  prohibited  the  conveyance  of  European  pro- 
duce from  one  colony  in  America  to  another,  were  binding 
upon  the  King,  and  Lord  Stowell,  in  holding  that  there 
had  not  been  in  that  particular  case  a  breach  of  the  law, 
expressed  the  following  opinion :  "  The  utmost  that  I  can 
venture  to  admit  is  that,  if  the  King  traded,  as  some 
Sovereigns  do,  he  might  fall  within  the  operation  of  these 
statutes.  Some  Sovereigns  have  a  monopoly  of  certain 
commodities,  in  which  they  trajBfick  on  the  common  prin- 
ciple that  other  traders  traffick;  and  if  the  King  of 
England  so  possessed  and  so  exercised  any  monopoly, 
I  am  not  prepared  to  say  that  he  must  not  conform 
his  traffick  to  the  general  rules  by  which  all  trade  is 
regulated."(&)  If  tlie  Sovereign  of  Great  Britain  is  to 
(a)  I  Dods.  320  (1813).  {V)  I  Dods.  320,  339. 
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Part  I.  become  amenable  to  the  procedure  of  his  own  tribunals 
Persons.  ^^  entering  into  trade  as  a  private  individual,  it  would,  A 
Cap.  v.  fortiori,  seem  that  the  immunity  of  foreign  Sovereigns 
Foreign  could  be  Waived  in  the  same  manner.  The  question  arose 
incidentally  in  The  Charkieh,(a)  which  was  a  cause  of 
damage  instituted  by  the  owners  of  a  Dutch  vessel  against 
a  steamship  belonging  to  the  Khedive  of  Egypt,  and 
carrying  the  flag  of  the  Ottoman  Navy,  but  at  the  time  of 
the  collision  under  charter  to  British  subjects  and  adver- 
tised to  carry  cargo  to  Alexandria.  It  was  held  that  the 
action  was  maintainable,  both  on  the  ground  that  the 
Khedive  of  Egypt  was  not  an  independent  Sovereign, 
and  on  the  ground  that,  even  if  he  was,  the  privilege 
of  sovereignty  did  not  exclude  an  action  for  damage 
against  the  vessel  itself,  being  a  proceeding  in  rem.(h) 
But  it  was  also  intimated  by  Sir  E.  Phillimore  that, 
even  assuming  that  the  Khedive  was  entitled  to  the 
immunity  of  a  Sovereign,  he  had,  by  entering  into  trade 
as  a  private  individual,  waived  or  forfeited  that  privi- 
lege. "If  ever  there  was  a  case  in  which  the  alleged 
Sovereign,  to  use  the  language  of  Bynkershoek,(c)  was 
strmMe,  mercatorem  agens,  or  in  which,  as  Lord  Stowell 
says,  he  ought  to  traffic  on  the  common  principles  that 
other  traders  traffic,  it  is  the  present  case ;  and  if  ever  a 
privileged  person  can  waive  his  privilege  by  his  conduct, 
the  privilege  has  been  waived  in  this  case."(<^  The 
same  question  arose  in  The  Parlement  Belge,{e)  in  whith 
Sir  R.  Phillimore  held  in  the  court  below  that  a  Belgian 
vessel,  carryiag  mails  and  carrying  on  commerce,  did  not 
come  within  the  category  of  privileged  vessels,  though  be- 
longing to,  and  officered  by,  a  foreign  Sovereign,  and  pro- 
tected by  special'  treaty  provisions.      The  Court  of  Appeal 

(a)  L.  R.  4  A.  &  E.  59. 

(6)  See,  however,  the  adverse  criticism  of  this  opinion  by  the  Court  of 
Appeal  in  The  Parlement  Beige,  5  P.  D.  197,  215,  216. 
(c)  Opera  Omnia,  jol.  ii.  p.  165  (ed.  1767). 


{d)  L.  E.  4  A.  &  E.  59,  99 ;  Phill.  Int.  Law,  ii.  181  (2nd  ed.) ;  Wheaton, 
'  ^jaw  (Dana),  s.  loi,  p.  161. 
4  P.  D.  129  ;  S  P.  D.  197 
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Persons. 

Cap.\. 

Foreign 
/States. 


reversed  this  decision,  holding,  as  a  matter  of  fact,  that  the 
vessel  in  question  had  only  been  used  subserviently  and 
subordinately  for  trading  purposes,  but  further  intimating 
a  strong  opinion  that  when  a  ship  was  declared  by  a' 
foreign  Sovereign  to  be  a  public  vessel  of  the  State,  or  a 
ship  of  war,  no  inquiry  by  contentious  testimony  into  the 
truth  of  that  declaration  could  be  allowed.  («)  The  Court 
further  laid  down,  as  a  general  proposition,  that  as  a  con- 
sequence of  the  absolute  independence  of  every  sovereign 
authority  and  of  the  international  comity  which  induces 
every  sovereign  State  to  respect  the  independence  of 
every  other,  "each  and  every  one  declines  to  exercise, 
by  means  of  any  of  its  courts,  any  of  its  territorial  juris- 
diction over  the  person  of  any  Sovereign  or  ambassador  of 
any  other  State,  or  over  the  public  property  of  any  State 
which  is  destined  to  its  public  use,  or  over  the  property 
of  any  ambassador,  though  such  property,  ambassador,  or 
Sovereign  be  within  its  territory,  and  therefore,  but  for  the 
common  agreement,  subject  to  its  jurisdiction.(&)  So  the 
Courts  have  refused  to  order  the  destruction  of  "  shells  " 
belonging  to  the  Mikado  of  Japan,  and  alleged  to  be  an 
infringement  of  the  plaintiff's  patent,  (c) 

Lastly,  the  ordinary  immunity  from  action  which  Waiver  by 
attaches  to  a  foreign  Sovereign  may  be  waived  by  the  ;^^™^ 
acquisition  of  immovable  property  within  the  jurisdic- 
tion ;  (d)  so  far,  that  is,  as  actions  relating  to  such  immov- 
able property  are  concerned.  This  is,  no  doubt,  strictly 
upon  the  ground  that  no  law,  municipal  or  international, 
can  be  permitted  to  withdraw  any  part  of  the  soil  of  a 
State  from  the  control  of  its  tribunals  ;  and  that  foreigners, 
whether  Sovereigns  or  subjects,  are  only  allowed  to  acquire 


(a)  5  P.  D.  at  p.  219  ;  The  Exchange,  7  Cranch.  116  (Am.). 

\h)  5  P.  D-  at  P-  217- 

(c)  Vavasseur  v.  Krwpp,  9  Ch.  D.  351.  Cf.  also  The  Prins  Frederik,  2 
Dod.  451 ;  The  Athol,  i  W.  Rob.  374;  De  Saber  v.  The  Queen  of  Por- 
tugal, 17  Q.  B.  171  ;  Duke  of  Brunswick  v.  King  of  ffanover,  6  Beav.  i. 
The  American  cases  in  point  are  all  cited  and  dealt  with  by  Brett,  L.J., 
in  s  P.  D.  at  p.  207  so. 

(d)  Wheaton,  Int.  Law  (Dana),  s.  103  ;  The  Oliarkieh,  L.  E.  4  A,  &  E. 
97  ;  Taylor  v.  Best,  14  C.  B.  487,  523  ;  23  L.  J.  C.  P.  89. 
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Pakt  I.  and  hold  British  land  subject  to  the  condition  of  waiving 
Peksons.  ^^^  g^^jj  privilege  conferred  by  international  law;  but 
Cap.  v.  Sir  R.  Phillimore  points  out  that  it  may  also  be  supported 
Foreign  o^  ^^°  grounds.  These  are,  first,  that  the  owner  of  such 
States.  property  has  so  incorporated  himself  into  the  jural  system 
of  the  State  in  which  he  holds  such  property,  that  the 
argument  of  general  inconvenience  to  States  from  allowing 
the  exemption  outweighs  the  argument  from  convenience 
on  which  the  exemption  in  other  matters  is  bottomed; 
and  secondly,  that  such  a  suit  can  be  carried  on  without 
the  necessity  of  serving  process  upon  the  Sovereign,  or  of 
interfering  in  any  way  with  such  personal  property  as  may 
be  requisite  for  the  due  discharge  of  his  functions,  (a) 
Liability  of  ^f  the  foreign  Government  does  not  appear  and  submit 
agent  of  to  the  jurisdiction,  there  may,  of  course,  be  cases  in  which 
relief  may  be  practically  obtained  against  an  agent  em- 
ployed by  it,  without  the  necessity  of  considering  whether 
the  action  is,  on  principles  of  international  law,  maintain- 
able against  the  Government  itself.  Thus,  in  Zariviire 
V.  Morgan,(b)  the  French  Government  had  contracted  in 
England  for  the  purchase  of  a  large  quantity  of  ammuni- 
tion, which  was  to  be  paid  for  through  the  French 
ambassador  when  accepted ;  and  the  defendants,  Morgan 
and  others,  who  were  English  bankers,  wrote  to  the  con- 
tractor in  England  that  a  special  credit  for  ;^40,ooo  had 
been  opened  in  his  favour,  and  would  be  paid  to  him  pn 
receipt  of  certificates  from  the  French  ambassador.  Part 
of  the  ammunition  having  been  delivered  and  paid  for, 
further  certificates  and  payments  were  refused,  and  the 
contractor  thereupon  filed  his  bill  against  the  bankers  and 
the  French  Government,  praying  to  have  the  balance  of 
the  _;^40,000  brought  into  court,  and  for  an  inquiry  and 
payment.  The  French  Government  did  not  appear ;  but 
the  bankers  were  ordered  to  bring  the  money  into  court, 
and  the  contractor  was  declared  to  be  entitled  to  payment 
for  all  goods  delivered  under  the  contract.     "  I  will  put 

(a)  L.  E.  4  A.  &  E.  97  ;  per  Sir  E.  Phillimore. 
(J>)  L,  E.  7  Ch.  550. 
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tlie  case,"  said  Lord  Hatlierley,  "  of  a  foreign  Government      Part  I. 
having  placed  in  this  country  a  sum  of  money,  and  having     Peksons. 
charged  it  with  certain  trusts  to  be  performed,  subject  to      Cap.  v. 
which  the  balance  is  to  be  paid  back  to  the  foreign  Govern-      poreiqn 
ment.     Is  it  possible  to  say  that  in  such  a  case  the  trustee       States. 
is  not  liable  to   perforin   the   trust   because  the  foreign 
Government,  one  of  the  cestuis  que  trust,  cannot  be  made 
to  appear  ?  "  (a)     So  in  Gladstone  v.  Musurus  Bey,(h)  where 
the  plaintiffs  had  deposited  certain  securities  in  the  Bank 
of  England  in  the  name  of  the  Turkish  ambassador,  to 
secure   the  performance  by  them  of  a  contract  they  had 
entered  into  with  the  Turkish  Government,  on  the  Turk- 
ish Government,  through  their  ambassador,  threatening  to 
withdraw  the  securities  deposited  without  having  fulfilled 
their  part  of  the  .contract,  it  was  held  that  though  it  was 
not  competent  to  the  plaintiffs  to  obtain  an   injunction 
against  the.  Turkish  Government  or  ambassador,  yet  an 
injunction  might  be  granted  against  the  Bank  to  restrain 
them  from  parting  with  the  securities  or  the  funds  repre- 
senting them.     In  that  event,  if  the  Ottoman  Government 
or  its  ambassador  had  attempted  to  compel  the  Bank  to 
pay  the  proceeds  to  them,  or  to  obtain  damages  against 
it  for  refusing  to  do  so,  they  would  of  course  have  been 
compelled  to  avail  themselves    of  the  assistance  of  the 
English  Courts,  and  therefore  would  have  been  regarded 
as  submitting  to  the  jurisdiction  for  all  purposes.     But  Eqimties 
where  the  contract,  which  it  is  really  attempted  to  take  conJra^t  by" 
advantage  of  and  enforce,  was  actually  made  with    the  foreign  State, 
foreign  Sovereign,  a  bill  was   held   not  to   lie  agaiast  a 
third  person  with  whom  the  same  foreign  Sovereign  had 
entered  into  an  agreement  in  derogation  of  the  advantages 
promised  by  his  former  contract  with  the  plaintiffs,  the 
bill  praying  an  injunction  and  a  declaration  of  the  plaintiffs' 
exclusive  right ;  (c)  and  it  was  said  by  Lord  Hatherley, 
that  those  who  depend  upon  the  grant  of  a  foreign  Sovereign 

(a)  L.  R.  7  Ch.  560 ;  Stevenson  v.  Anderson,  2  V.  &  B.  407. 

(6)  I  H.  &  M.  495. 

(c)   Gladstone  v.  Ottoman  Bank,  i  H.  &  M.  505. 
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Pakt  I.      cannot  obtain  the  aid  of  the  Court  against  the  act  of  the 
Persons.     fQj.gjg^  Sovereign  in  making  a  second  grant  inconsistent 
Cap.  v.      -with  the  first.     It  is  to  be  observed  that  in  this  case  the 
Foreign      Ottoman  Bank,  who  were  the  nominal  defendants,  were  in 
States.       no  sense  the  trustees  or  agents  of  the  Ottoman  Govern- 
ment, and  the  substantial  ground  of  the  decision  seema  to 
have  been,  that  the  Court  could  not  assert  any  jurisdiction 
to  interfere  with  any  acts  of  a  foreign  Sovereign  done  in 
the  exercise  of  his   sovereign   power.     The    only   equity 
alleged  as  affecting  the   defendants  was   that   they  had 
entered  into  their  agreement  with  the  Ottoman  Govern- 
ment with  full  knowledge  of  the  prior  concession  to  the 
plaintiffs ;  but  with  neither    of  these    contracts   did  the 
Court  hold  that  it  had  any  jurisdiction  to  deal,  and  it 
could  not,  therefore,  deal  with  the  equities  arising  out  of 
them. 

Property  of  How  far  relief    may  be   obtained   against   a  foreign 

foreign  States    „  .         ,  j-    "     •  /       i    j-        4.1.  £ 

— li£3)ility  of.   Sovereign  by  a  proceedmg  in  rem  (excluding  the  case  or 

immovable  property,  which  will  be  elsewhere  considered) 
was  not  until  lately  quite  free  from  doubt.  In  The  Char- 
kieh  (a)  Sir  R.  Phillimore  expressed  an  opinion,  even  if 
the  Khedive  was  entitled  to  the  privileges  of  a  sovereign 
prince,  it  would  not  oust  the  jurisdiction  of  the  Court  to 
entertain  a  cause  of  damage  against  a  vessel  belonging  to 
him ;  but  that  opinion  was  based  on  the  ground  that  the 
Charkieh,  though  the  property  of  the  Khedive,  was  em- 
ployed by  him  for  the  ordinary  purposes  of  trade,  as  if  the 
property  of  a  private  individual.  It  was  not  held,  and 
never  has  been,  that  a  ship  of  war  belonging  to  the  navy 
of  a  foreign  Government  is  liable  to  any  proceedings  in 
an  English  Court.  (&)  The  opinion  of  Lord  Stowell  in  Tlie 
Prins  Frederik  (c)  pointed  to  the  opposite  conclusion.  In 
that  case  a  Dutch  ship  of  war  had  been  saved  from  ship- 
wreck by  British  subjects,  who  libelled  her  for  salvage. 
On  an  objection  to  the  jurisdiction  being  taken,  it  was 
contended  that  the  salvors  were  not  suing  a  foreign  Sove- 

(a)  L.  K.  4  A.  &  E.  59.  (b)  Ibid,  at  p.  96. 

(c)  2  Dods.  451,  cited  17  Q.  B.  212. 
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reign  in  personam,  but  were  proceeding  in  rem  against  a 
ship  within  the  jurisdiction  of  the  English  Court.  Accord- 
ing to  Lord  Oampbell,(a)  Lord  Stowell  was  of  opiaion,  in 
accordance  with  that  which  he  had  previously  expressed 
in  The  Comus,(V)  that  this  distinction  was  untenable  ;  but 
a  representation  having  been  made  to  the  Dutch  Govern- 
ment on  the  subject,  the  matter  was  settled  by  arbitration. 
Since  the  decision,  however,  of  the  Court  of  Appeal  in  The 
Parlement  Bdge,  it  is  beyond  doubt  that  no  proceeding 
in  rem  against  the  public  property  of  a  foreign  Sovereign 
or  sovereign  State  will  be  allowed.  Every  State  declines 
to  exercise,  by  means  of  any  of  its  Courts,  any  of  its  terri- 
torial jurisdiction  over  the  person  of  any  Sovereign  or 
ambassador  of  any  other  State,  or  over  the  public  property 
of  any  State  which  is  destined  to  its  public  use,  or  over 
the  property  of  any  ambassador,  though  such  Sovereign, 
ambassador,  or  property  be  within  its  territory,  (c)  Nor 
does  a  foreign  Sovereign  waive  his  rights  in  respect  of 
such  property  by  applying  to  be  made  a  defendant  in  an 
English  suit  for  the  purpose  of  obtaining  his  property.  (cQ 
And  if  a  foreign  Sovereign  does  not  choose  to  appear  to 
an  action  brought  against  him  here,  movable  property 
belonging  to  that  Sovereign  which  happens  to  be  locally 
situate  in  England  cannot  be  attached  to  compel  appear- 
ance, (e)  It  was  said  in  the  cases  cited,  that  if  such  an 
attachment  be  issued,  the  garnishee  is  the  proper  person 
to  move  for  a  prohibition,  but  that  such  a  prohibition  may 
be  granted  on  the  motion  of  the  Sovereign  who  has  not 
appeared  in  the  action,  or  even  on  that  of  a  mere  stranger. 
In  the  first  case  it  was  not  expressly  stated  that  the  Queen 
of  Spain  was  sued  in  her  sovereign  capacity,  but  it  was 
held  sufficient  that  that  fact  should  appear  from  the  dis- 
closures in  the  affidavits ;  and  it  appears  from  the  judgment 

(a)  De  Haher  v.  Queen  of  Portugal,  17  Q.  B.  212. 

(6)  Cited  2  Dods.  464. 

(c)  Per  Brett,  L.J.,  in  The  Parlement  Beige,  $  P.  D.  197,  217  ;  Tlie  Con- 
stitution, 4  P.  D.  39. 

(d!)   Vavasaewr  v.  Krupp,  9  Cb.  D.  351. 

(e)  Wadsworth  v.  Queen  of  Portugal,  20  L.  J.  Q.  B.  488  ;  17  Q.  B.  171 ; 
De  Haher  v.  Queen  of  Portugal,  20  L.  J.  Q.  B.  495  ;  17  Q.  B.  196. 
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Pakt  I.     in  Duke  of  Brunswick  v.  King  of  Hanover  (a)  that  tHe  law 
Peksons.     Jj^  g^jjj^  ^  pg^gg  ^-j-^  presume  tlie  foreign  Sovereign  to  have 

Cap.  V.      acted  in  that  character. 

Foreign  The  rules  which  have  been  laid  down  above,  as  to  the 

States.       rights  and  liabilities  of  foreign  Sovereigns  and  States  in 
Sovereignty     English  courts,  are  of  course  subject  to  the  condition  that 
andindepen-    ^q  international  independence   and   personality   of  the 
foreign  State    alleged  Sovereign  or  State  shall  have  been  recognised  by 
—recognition  ^\^q  Government  of  Great  Britain  in  accordance  with  the 
law  of  nations ;  and  English  Courts  are,  it  seems,  bound 
to  know  or  ascertain  judicially  whether  such  recognition 
has  in  fact  been  accorded.  (6)     In  The  Charkieh  this  ques- 
tion arose  with  reference  to  the  Khedive  of  Egypt,  before 
Sir  E.  Phillimore,  who  stated  in  his  judgment  that  he  had 
endeavoured  to  inform  himself,  and  had  had  recourse  to 
obtain  this  knowledge  to  (i)  the  general  history  of  the 
Government  of  Egypt,  (2)  the  firmans  which  contain  the 
public  law  of  the  Ottoman  Empire  on  the  subject,  (3)  the 
European  treaties  concerning  the  relations  between  Egypt 
and  the  Porte,  and  (4)  the  Foreign  Office  itself.    On  these 
materials  Sir  R.  Phillimore  held  that  the  Khedive  of  Egypt 
was  not  an  independent  Sovereign,  thus  sanctioning  by 
implication  the  view  taken  by  counsel,  that  the  sovereignty 
or  gMctsi-sovereignty  of  a  foreign  Government  or  prince 
judicially  as-    was  not  to  be  established  by  evidence  offered  by  the  parties 
certained  by    ^  ^j^g  cause,  but  by  the  judicial  knowledge  of  the  Court.(c) 
The  oldest  case  in  which  this  principle  was  laid  down  ap- 
pears to  be  that  of  Citi/  of  Berne  v.  Bank  of  JSngland,(d) 
where  it  was  adopted  by  Lord  Bldon.     In  Taylor  v.  Bar- 
clay (e)  it  was  falsely  alleged  by  the  plaintiff's  bill  that  a 
revolted  colony  of  Spain  was  "  a  sovereign  and  independent 
State,  recognised  and  treated  as  such  by  his  Majesty  the 
King  of  these  realms,"  the  allegation  being  introduced  to 

(a)  6  Beav.  i ;  ante,  p.  130. 

(6)  Tlie  Charkieh,  L.  R.  4  A.  &  B.  66 ;  City  qfSerne  v.  Bank  of  England, 
.9  Ves.  347  ;  Emperor  of  Austria  v.  Vaxj,  2  Giff.  628 ;  Taylor  v.  Barclay, 
2  Sim.  213. 

(c)  Taylor  on  Evidence,  6th  ed.  i.  3,  30 ;  Wheaton,  Int.  Law  (Lawrence), 
App.  p.  970.  {d)  9  Ves.  347. 

e)  2  Sim.  213. 
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avoid  a  demurrer,  by  which  a  former  bill  founded  on  the  Pakt  I. 
same  substantial  facts  had  been  met.  (a)  It  was  held  that  •^^°^°''°- 
the  Court  was  bound  to  know  that  the  allegation  was  false,  Cap.  v. 
and  to  act  upon  that  knowledge ;  and  a  demurrer  was  there- "  Jordan 
fore  allowed.  "  Sound  policy  requires,"  said  Shadwell,  V.C.,  States. 
"  that  the  Courts  of  the  King  should  act  in  unison  with  the  ' 

Government  of  the  King."  The  ground  on  which  the 
demurrer  was  based  being  that  a  contract  to  lend  money 
to  a  rebel  so-called  Government,  whose  independence  had 
not  been  recognised  by  Great  Britain,  would  be  void  for 
illegality,  the  Court  was  plainly  bound  to  act  on  its  own 
judicial  knowledge  to  avoid  a  breach  of  international  law, 
which  might  in  some  instances  amount  to  a  casus  belli; 
and  the  decision  in  £ir^  v.  Tliompson,(h)  referred  to  by 
the  Vice-Chancellor,  was  decided  upon  the  same  principle. 
Every  Government  is  of  course  responsible,  according  to 
the  law  of  nations,  for  the  acts  of  its  tribunals,  and  must 
be  presumed  to  have  given  them  the  necessary  information 
for. their  guidance.  Where  it  has  not  also  armed  them 
with  sufficient  powers  to  carry  out  the  principles  of  inter- 
national law,  it  runs  the  risk  of  being  compelled,  in  its 
sovereign  character,  to  repair  the  omission.  The  deficien- 
cies in  English  municipal  law  which  led  to  the  escape  of 
the  Alabama  and  her  consorts  during  the  American  Civil 
War,  and  ultimately  led  to  the  Geneva  Arbitration  and  the 
passing  of  the  Foreign  Enlistment  Act,  1870  (33  &  34  Vict, 
c.  90),  will  furnish  a  sufficiently  modern  illustration. 

A  foreign  State,  then,  will  be  allowed  to  sue  in  an 
English  court,  either  in  its  impersonal  form  or  represented 
by  its  Sovereign ;  and,  under  certain  exceptional  circum- 
stances, may  be  made  a  defendant.  When,  however,  it  Obligations  of 
appears  as  litigant  in  q,n  English  court,  it  cannot  l^e  ^^g'^°J^*^j_ 
allowed  to  escape  from  any  of  the  obligations  incidental 
to  the  suit,  or  to  obtain  any  advantage  over  other  suitors 


(o)  Thompson  v.  Powles,  2  Sim.  194.  So  a  Sovereign  who  claims  the 
privilege  of  immunity  as  such  must  be  reigning  de  facto  at  the  time  of  the 
.plea  :  Munden  v.  Duke  of  Brunswick,  16  L.  J.  Q.  B.  300. 

(6)  Cited  2  Sim.  222.     See  also  Emperor  of  Austria  v.  Day,  2  Giff.  628. 


140 


FOREIGN    AND   DOMESTIC   LAW. 


Pakt  I. 
Peesoks. 

Cap.  V. 

Foreign 
States. 


Acts  of 
sovereignty 
give  rise  to 
civil  rights. 


from  its  peculiar  character.  It  must  sue  in  a  form  (ia  the 
words  of  Sir  J.  Leach)  which  makes  it  possible  for  the 
Court  to  do  justice  to  the  defendants.(a)     The  provisions 

~  of  Order  xxxi.  r.  S  of  the  Judicature  Acts  (schedule), 
empowering  the  opposite  party  to  apply  at  chambers  for 
an  order  to  administer  interrogatories  to  any  member  or 
officer  of  a  body  corporate  or  a  body  of  persons  otherwise 
authorised  by  law  to  sue  or  be  sued,  in  cases  where  such 
a  body  is  party  to  the  action,  have  been  held  to  be  appli- 
cable to  foreign  States  as  well  as  corporations. (5)  So  the 
defendant  in  an  action  brought  by  such  a  body  may  apply 
to  it  to  name  some  person  from  whom  discovery  may  be 
obtained  on  its  behalf;  and,  in  default  of  compliance,  pro- 
ceedings may  be  stayed. (c)  It  was  formerly  necessary  to 
make  the  person  named  defendant  in  a  cross  suit  for 
discovery,  but  now  interrogatories  may  be  administered 
without  taking  that  course,  under  the  Rule  of  Court 
already  referred  to.  And  in  an  old  case  it  was  held  that 
a  foreign  Sovereign,  when  suing  in  this  country,  might  be 
compelled  to  give  security  for  costs  like  any  other  plaintiff 
bringing  a  similar  action.((^ 

The  principle  that  Sovereigns  and  sovereign  States  are 

„(,  not  liable  to  actions  in  municipal  courts,  whether  domestic 
or  foreign,  for  acts  done  in  their  sovereign  capacity,  has 
been  extended  further.  Acts  of  sovereignty  do  not  create 
any  civil  right  or  liability  whatever,  either  in  the  nature 
of  contract  (e)  or  of  tort.(/)  Thus,  acts  done  by  agents 
of  sovereign  Governments,  either  with  express  authority, 
or  with  the  authority  implied  by  subsequent  ratification 

a)  Columhian  Government  v.  SotJisddld,  i  Sim.  94. 

b)  Bepublic  of  Costa  liica  v.  Erlanger,  L.  B.  i  Ch.  D.  171 


c)  United  htates  of  America  v.  Wagner,  L.  E.  2  Ch.  582, 589 ;  SepubUc 
ofjPeru  V.  Weguelin,  L.  E.  20  Eq.  140.  -See,  on  the  old  practice,  King  of 
i^ain  V.  HuUett,  7  Bligh,  N.  S.  359,  and  cases  there  cited. 

(d)  Emperor  of  Brazil  v.  Robinson,  5  Dowl.  P.  C.  522 ;  King  of  Greece 


V.   Wright,  6  Dowl.  P.  C.  12. 

(e)  Doss  V.  Secretary  of  Sta 
State  for  India  v.  Kamackee  jBoye  Sahaba,  13  Moo.  P.  C.  22 ;  Sirdar 


(e)  Doss  V.  Secretary  of  State  for  Indta,  L.  E.  19  Eq.  509  ;  Secretary  of 


Bhagwan  Singh  v.  Secretary  of  State  for  India,  L.  E.  2  I.   App.  38 ; 
Nabob  of  the  Carnatic  v.  East  India  Co.,  1  Ves.  371 ;  Duhe  of  Brunsmck 
V.  King  of  Hanover,  6  Beav.  i ;  Elphinstone  v.  Bedreechund,  1  Enapp,  316. 
(/)  Buron  v.  Denman,  2  Ex.  167. 
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Peksohs. 


States. 


and  adoption,  give  rise  to  no  contractual  relation  between 
the  agents  of  the  Government  on  the  one  hand,  and  the 
other  person  or  personality  affected  by  the  act  on  the  Oap.  V, 
other.(a)  A  petition  of  right  would  seem  to  be  the  only 
remedy  available  for  a  wrong  sustained  by  such  person 
affected.  (J)  The  law  is  the  same  when  an  act  is  done  by 
an  agent  of  an  independent  Government,  either  clothed 
with  authority  or  supported  by  subsequent  ratification, 
that  would  have  been  tortious  if  done  by  a  private  indi- 
vidual. "  If,"  says  Parke,  B.,  in  the  case  cited,  "  an 
individual  ratifies  an  act  done  on  his  behalf,  the  nature  of 
the  act  remains  unchanged.  It  is  still  a  mere  trespass,  and 
the  party  injured  has  his  option  to  sue  either.  If  the 
Crown  ratifies  an  act,  the  character  of  the  act  becomes 
altered ;  for  the  ratification  does  not  give  the  party  in- 
jured the  double  opportunity  of  bringing  his  action  against 
the  agent  who  committed  the  trespass  or  the  principal 
who  ratified  it,  but  a  remedy  against  the  Crown  only 
(such  as  it  is),  and  actually  exempts  from  all  liability  the 
person  who  commits  the  trespass.  Whether  the  remedy 
against  the  Crown  is  to  be  pursued  by  petition  of  right,  or 
whether  the  injury  i^  an  act  of  State  without  remedy, 
except  by  appeal  to  the  justice  of  the  State  which  inflicts 
it,  or  by  application  of  the  individual  suffering  to  the 
Government  of  his  country,  to  insist  upon  compensation 
from  the  Government  of  the  other — in  either  view  the 
wrong  is  no  longer  actionable."(c)  There  must,  however, 
be  either  previous  authority  or  subsequent  ratification; 
and  an  agent  or  servant  of  a  sovereign  State  will  therefore 
be  held  liable  for  acts  done  by  him  in  excess  of  his  autho- 
rity, if  no  subsequent  ratification  by  his  Government  is 
shown,  (c^)  The  principle  itself  is  clearly  a  necessary 
result  of  the  ordinary  intercourse  of  nations.  If  it  were 
not  recognised,  the   absurdity   would  follow,  that  every 

(a)  Secretary  of  State  for  India  v.  Kamacliee  Boye  Sahaba,  7  Moo.  Ind. 
App.  476;  S.  0.  13  Moo.  P.  C.  22. 
(6)  Thomas  v.  The  Queen,  L.  E.  10  Q.  B.  31. 
(c)  Per  Parke,  B.,  in  Buron  v.  Denman,  2  Ex.  167,  188. 
Id)  Madrono  v.  WiUes,  3  B.  &  Aid.  353  ;  The  Holla,  6  Kob.  364. 
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Paet  I.  member  of  the  military  and  naval  forces  of  his  coiintry 

Peksoks.  ^Q^i^  ]jQ  lia,ble  to  a  civil  action  of  trespass  for  the  execu- 

Cap.  V.  tion  of  his  duty  on  active  service.     A  trespass  authorised 

Foreim  ^^  ^  Sovereign  State  is,  in  truth,  an  act  of  war,  and  can 

States.  only  be  dealt  with  as  such. 


(iii.)  Foreign  Ambassadors. 

Diplomatic  The  general  principle  has  been  shown  to  be  that  an 

immunity        independent   Sovereign  is  not  liable  to  be  sued  in  the 

courts  of  a  foreign  State,  unless  he  has  in  some  manner 

waived  his  sovereignty  and  the  immunity  which  it  confers, 

or  otherwise  consented  to  the  jurisdiction,  or  bears  the 

double  character  of  Sovereign  and  subject,  and  is  sued  in 

the  latter   character  only.     The  rule  and  its  exceptions 

apply  with  equal  force  whether  the  person  of  the  foreign 

Sovereign  is  or  is  not  within  the  jurisdiction ;  though  in 

the  latter  case  the  additional  privilege  of  immunity  from 

personal  arrest  and  detention  is  invariably  conferred  on 

the  Sovereign  by  public  international  law.(«)     But  with 

the  ordinary  and  primA  facie  immunity  from  action  which 

a  foreign  Sovereign   enjoys  is  often  confounded  another 

privilege — viz.,  the  immunity  of  an  ambassador  or  other 

authorised  representative  of  an  independent  State. 

rests  on  theory      The  principle  upon  which  this  immunity  rests  is  what 

of  extra-  ^g  commonly  called  the  fiction  of  extra-territorialitv  (ex- 

terntonality.  ■'  f      f       ■        -^r■    •  -fi  ■ 

territoriality).     The  residence  of  a  foreign  Minister  within 

the  jurisdiction  of  the  State  to  which  he  is  accredited  is, 

by  this  fiction,  to  which  the  Sovereign  of  the  State  assents 

by  receiving  him,  considered  as  a  continuing  residence  in 

his  own  country ;  and  this  fictitious  situation  is  applied 

not  only  to  the  person  of  the  Minister.,  but  to  his  family 

and   suite,   secretaries  of  legation  and  other  secretaries, 

servants,   movable  effects,   and  the  house  in  which  he 

resides.  (&)      Thus,  the  children  of  English  ambassadors 

(a)  Wheaton,  Int.  Law  (Dana),  p.  155. 

(b)  Wheaton,  Int.  Law,  §§  98,  224,  235.  It  is  said  by  Brett,  L.J.,  in 
The  Parlement  Beige,  5  P.  D.  207,  that  the  immunity  of  an  amb.issador 
from  the  jurisdiction  of  the  Courts  of  the  country  to  which  ho  is  accredited  is 
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bom  abroad  have  the  full  rights  of  British  nationality,      Part  I. 
including  the  power  of  transmitting  it  to  their  descend-     Persoms. 
ants.(a)    The  person  of  the  Minister  is,  moreover,  entirely      Cap.  V. 
exempt  from  all  civil  and  criminal  jurisdiction,(&)  so  that      jveion 
his  immunity  would  not  be  affected  by  a  mere  permission  Ambassadors. 
under  the  new  practice  to  serve  the  writ  or  notice  of  the 
writ  abroad;  though  it  might  be  a   curious  subject   of 
speculation  how  far  such  an  order  might  be  applicable 
to  the  case  of  an  action  against  a  subject  of  the  country 
not  connected  with  the  foreign  Minister's  establishment, 
but  present,  casually,  or   even   as  a  refugee,   within  his 
house.     To  the  general  rule,  that  a  foreign  Minister,  his 
family  and  suite,  are  exempt  from  civil  and  criminal  juris- 
diction, Wheaton  states  the  three  following  exceptions. 
First,  the  exemption  does  not  apply  to  the  contentious 
jurisdiction,  so  far  as  the  person  claiming  the  diplomatic 
immunity  voluntarily  makes  himself  party  to  an  action. 
Secondly,  he  continues  subject  to  the  jurisdiction,  if  he  is  a 
citizen  or  subject  of  the  country  to  which  he  is  sent,  and 
that  country  has  not  renounced  its  rights  over  him.  Thirdly, 
he  is  subject  to  the  jurisdiction,  if  he  is  not  only  entitled  to 
the  diplomatic  immunity  in  one  character,  but  is  in  another 
in  the  service  of  the  Power  to  which  he  is  accredited. 

The  extent  of  the  diplomatic  immunity,  which  attaches,  Extent  of 
as  has  been  said,  to  the  whole  of  the  Minister's  family  immunity. 
and  suite  is  not  very  easily  defined.     It  includes,  however, 
exemption  from  all  writs  and  process  of  the  Courts,  and 

based  upon  hia  being  the  representative  of  the  independent  sovereign  State 
which  sends  him,  and  which  sends  him  upon  the  faith  of  his  being  admitted 
to  be  clothed  with  the  same  independence  of,  and  superiority  to,  all  adverse 
jurisdiction  as  the  sovereign  authority  whom  he  represents  would  be.  No 
doubt  this  is  the  reason  that  the  principle  of  extra-temtoriality  was  intro- 
duced ;  but  the  principle  itself  has  been  too  long  established  to  be  left  out  of 
sight.  In  accordance  with  this  theory,  the  children  bom  abroad  of  English 
ambassadors  abroad  are  regarded  as  natural-born  subjects  :  Calvin's  Case, 
7  Kep.  1 8  a,  from  which  it  appears  that  the  mother  must  be  an  English- 
woman. But  see,  contra,  Bacon  v.  Bacon,  Cro.  Car.  6oi  ;  Doe  v.  Jones,  4 
T.  Ev  300.  (a)  -De  Geer  v.  Stone,  22  Ch.  D.  243. 

(6)  Magdalena  Steam  Co.  v.  Martin,  2  E.  &  E.  94;  28  L.  J.  Q.  B.  310  ; 
Taylor  v.  Best,  14  0.  B.  487  ;  23  L.  J.  C.  P.  89 ;  Gladstone  v.  Musurus 
Bey,  I  H.  &  M.  495  ;  Macartney  v.  Qarbutt,  24  Q.  B.  D  368.  As  to  mar- 
riages solemnised  within  the  chapels,  &c.,  of  legations,  see  4  Geo.  IV.  ^.  91  ; 
12  &  13  Vict.  c.  68 ;  and  ante,  p.  76. 
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Paet  I.  judicial  restraints  upon  his  person,  his  movements,  and 
Persons,  j^jg  ^-^^g^  j^  ^  ^^^  recent  case  it  has  been  held  that 
Cap.  v.      a  member  of  a  foreign  embassy,  though  a  British  subject, 

— z — ; is   similarly  protected,    and  that   his  furniture    is   pri- 

Ambassadora.  vileged    from    seizure     for    non-payment     of   ,  parochial 

■        rates,  (a)     Thus  it  appears,  not    only  that  he  cannot  be 

brought  into  court  as  a  defendant,  but  that  the  same 
objection  applies  to  his  coming  there  as  a  witness ;  and  it 
is  clearly  laid  down  that  he  cannot  be  compelled  to  appear 
and  give  evidence,  even  in  criminal  cases.  (&)  Thus,  in 
the  trial  of  Herbert  for  murder  at  Washington,  in  1856, 
the  Minister  of  the  Netherlands,  who  was  an  important 
witness  to  the  transaction,  refused  to  appear  in  court 
at  the  request  of  the  United  States  Government,  who 
admitted  his  right  to  decline,  and  his  own  Government 
refused  to  instruct  him  to  appear  as  a  witness,  although 
requested  to  do  so  by  the  United  States.  The  principle  of 
his  objection  appears  to  have  been,  that  though  his  tes- 
timony might  have  been  voluntary  in  the  first  instance, 
yet  circumstances  might  have  subjected  him  to  compulsion 
with  respect  to  rules  of  cross-examination  and  procedure 
which  justice  to  the  parties  implicated  might  require  the 
Waiver  of  •  Court  to  enforce.  It  is  clear  that  a  person  entitled  to  the 
immunity—     diplomatic  immunity  may  waive  the  privilege  by  appearing 

as  witnesses.         ^  .  .  r  o       j     rr  o 

in  court  to  give  testimony,  by  commencing  an  action  as 
plaiutifE,  or  by  voluntarily  appearing  to  a  writ  and  plead- 
ing otherwise  than  to  the  jurisdiction.  Thus,  in  a  ease 
arising  out  of  the  Sicilian  insurrection  in  1848,  which 
was  tried  at  the  Old  Bailey  in  July  1849,  the  Neapo- 
litan Minister  voluntarily  appeared  and  gave  evidence 
against  the  prisoners,  who  were  charged  with  unlawfully 
fitting  out  ships  of  war  against  a  friendly  Sovereign, 
under  the  Foreign  Enlistment  Act.(c)     So  in  Taylor  v. 

(a)  Macartney  v.  Oarbutt,  24  Q.  B.  D.  368. 

lb)  Wheaton,  Int.  Law  (Dana),  p.  306,  n. 

(c)  It  appears  from  the  Annual  Megister,  1849,  p.  70,  where  an  account  is 
given  of  tnis  trial,  that  the  indictment  was  preferred  at  the  instance  of  the 
Neapolitan  Minister  himself.  The  author  is  indebted  to  Sir  E.  Hertslet,  of 
the  Foreign  OfSce,  for  calling  his  attentiqn  to  this  instance  of  the  diplomatic 
privilege  being  waived. 


ARTIFICIAL  AND    CONVENTIONAL   PERSONS,    ETC.  145 

Best,(a)  one  of  four  co-defendants,  being  secretary  of  lega-      Pabt  I. 
tion  to  the  King  of  the  Belgians,  appeared  voluntarily  and     I'^ksons. 
pleaded  to  the  merits.     After  notice  of  trial  he  obtained  a     Cap.  V. 
rule  nisi  to  stay  further  proceedings,  or  strike  his  name  out      ~    '. 
of  the  action,  which  was  discharged,  upon  the  ground  that,  Ambassadors. 
though  he  was  entitled  to  claim  diplomatic  immunity,  he  ~ 

had  in  fact  waived  his  privilege  by  appearing  and  pleading, 
and  could  not  afterwards  rely  upon  what  he  had  aban- 
doned. The  Court  further  laid  stress  upon  the  fact  that 
it  did  not  appear  that  the  result  of  the  action  would  be  to 
interfere  in  any  way  with  the  person  or  effects  of  the 
defendant,  but  it  is  difficult  to  see  how  this  could  have 
been  assumed,  or  how,  if  true,  it  could  in  any  way 
alter  the  effect  of  the  alleged  waiver  of  the  diplomatic 
immunity. 

If  an  ambassador  entitled  to  the  diplomatic  immunity 
waive  his  privilege  by  bringing  an  action,  it  does  not 
appear  quite  clear  how  far  he  is  placed  in  the  position  of 
an  ordinary  litigant.  In  1816  the  Court  of  Queen's  Bench 
refused  to  make  such  a  plaintiff  give  security  for  costs,  (6) 
on  the  ground  that  there  was  no  precedent  for  such  a 
course,  with  the  exception  of  a  case  in  1727,  where  a 
similar  order  had  been  made  on  an  ambassador's  servant,  (c) 
The  diplomatic  immunity,  however,  extends  equally  to  an 
ambassador  and  all  the  members  of  his  suite  (c^)  (with  the 
exception  to  be  mentioned  immediately),  so  that  there 
appears  to  be  little  reason  for  the  distinction ;  and  since 
the  date  of  the  decision  referred  to,  foreign  Sovereigns 
themselves,  when  suing  in  English  courts,(e)  have  been 
more   than   once  compelled  to    give    security  for  their 

(a)  14  C.  B.  487  ;  23  L.  J.  C.  P.  89.  Cf.  Gladstone  v.  Muswi-us  Bey,  i 
H.  &  M.  495,  at  p.  504. 

(6)  Duke  of  MonteMano  v.  Ohristin,  5  M.  &  S,  503  ;  Davies  v.  Solomon, 
cited  Tidd,  Pr.  535,  n.  (3). 

(c)  Goodwin  v.  Archer,  2  P.  W.  452. 

(d)  Wheaton,  Int.  Law  (Dana),  306,  n. 

(e)  Emperor  of  Brazil  v.  Bdbinson,  5  Dowl.  P.  C.  522  ;  King  of  Greece 
V.  Wright,  6  Dowl.  P.  C.  12.  In  Gladstone  v.  Musurus  Bey,  i  H.  &  M. 
49Si  S04>  ^^  language  of  Wood,  V.  C. ,  indicates  that,  if  an  ambassador  became 
a  plaintiff,  the  Court  would  administer  justice  between  all  the  parties  in  the 
ordinary  way. 

E 
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Paet  I.      costs.     The  case  cited  would  therefore  probably  not  now 

PEESON8,        T.      /.  n  T 

be  loUowed. 

Cap.  v.  The  diplomatic  immunity  has  hitherto  been  treated  of 
Fm-eign  by  the  light  of  the  principles  of  public  international  law 
Ambassadors,  which  have  been  laid  down  by  jurists  and  acknowledged 
in  British  courts.  They  were,  however,  but  little  under- 
stood or  practised  until  the  circumstances  which  led  to  the 
Effect  of  passing  of  the  7  Anne,  c.  1 2,  which  does  in  fact  do  little 
statute  7  more  than  declare  the  Common  Law  on  this  subject.(a) 
This  statute  was  passed  in  consequence  of  the  arrest  of  the 
Russian  ambassador  in  the  streets  of  London  for  a  debt  of 
trivial  amount,  and  the  diplomatic  difficulties  which  arose 
out  of  the  supposed  insult  to  the  representative  of  the 
Czar.(6)  It  enacts  that  all  writs  and  processes  thereafter 
sued  forth  against  the  person  of  any  ambassador  or  other 
public  Minister  of  a  foreign  State,  or  of  any  domestic 
servant  of  such  ambassador  or  Minister,  or  for  the  dis- 
traint, seizure,  or  attachment  of  their  goods  or  chattels, 
shall  be  null  and  void  (s.  l) ;  but  that  no  merchant  or 
other  trader  whatever,  within  the  description  of  any  of 
the  statutes  against  bankrupts,  who  hath  put  or  shall  put 
himself  into  the  service  of  any  such  ambassador  or  public 
Minister,  shall  have  or  take  any  manner  of  benefit  from 
the  Act  (s.  3).  It  will  therefore  be  noticed  that  the 
servant  of  an  ambassador  may  by  trading  waive  the 
diplomatic  immunity  to  which  he  is  entitled ;  a  liability 
which  does  not,  as  will  be  shown  below,  attach  to  amba'B- 
sadors  or  Ministers  themselves.  As  a  matter  of  practice, 
indeed,  the  affidavits  made  by  ambassadors'  servants 
claiming  the  protection  of  the  Act  have  generally  nega- 
tived expressly  the  fact  of  the  applicant  being  engaged 
in  trade,  (c) 

It  has  been  already  said  that  this  statute  was  declara- 
tory of  the  Common  Law.     The  preamble  recites  that  the 

(a)  NiweUo  v.  Toogood,  i  B.  &  C.  564  ;  Rophins  v.  Bdbeck,  3  T.  E.  79 ; 
Magdcdena  Steam.  Co.  v.  Martin,  2  E.  &  E.  94  ;  28  L.  J.  Q.  B.  310. 

(0)  See  the  account  of  these  circumstances  in  Steph.  Bl.  ii.  488. 

(c)  Malachi  Carolina's  Case,  1  Wils.  78 ;  Hopkins  v.  De  Mobeck,  3  T.  B^ 
79  ;   Viveash  v.  Becker,  3  M.  &  S.  284. 


ARTIFICLAIi   AND    CONVENTIONAL   PEESONS,   ETC.  1 47 

arrest  had  been  made   "  in  contempt  of  the  protection      Part  I. 
granted  by  her  Majesty,  contrary  to  the  law  of  nations,     ^^^^s. 
and  in  prejudice  of  the  rights  and  privileges  which  ambas-     Cap.  V. 
sadors  and  other  public  Ministers  have  at  all  times  been      poreiqn 
thereby  possessed  of,  and  ought  to  be  kept  sacred  and  in-  Ambassadors. 
violable."     The  persons  who  shall  violate  the  provisions  of 
the  statute  itself  are  to  be  deemed  "  violators  of  the  law  of 
nations,  and  disturbers  of  the  public  repose."     "  The  Act 
itself,"  said  Lord  Tenterden,  "  was  only  declaratory  and  in 
confirmation  of  the  Common  Law.     It  must,  therefore,  be 
construed  according  to  the  Common  Law,  of  which  the  law 
of  nations  must  be  deemed  a  part."(a)     The  same  view 
is  taken  of  the  scope  and  effect  of  the  statute  by  Lord 
Campbell,  C.J.,  in  Magdahna  Steam  Navigation  Co.  v. 
Martin.(b)     So  far  as  regards  the  immunity  of  those  per-  Distinction 
sons  who  are  the  subjects  of  this  legislation,  the  autho-  ^asra^dors'and 
rities  on  international  law  cited  above  show  that  this  view  ambaBsadors' 
is  a  correct  one ;  but  there  is  considerably  more  doubt  ^*'^^*°  ^" 
about  the  3rd   section,  which  prevents  "  traders "  from 
taking  or  deriving  any  benefit  from  the  Act  as  servants  of 
an  embassy.     The  rule  of  international  law  appears  to  be, 
as  will  be  shown  below,  that  the  diplomatic  immunity  of 
an  ambassador  cannot  be  waived  by  his  entering  iuto  trade, 
although  it  has  been  already  seen  that  an  independent 
Sovereign  can  waive  his  immunity  by  a  similar  course. 
The  reason  of  the  distiaction  may  be  that  the  privilege  of 
an  ambassador  is  not  his  own,  but  something  entrusted  to 
him  for  the  mutual  benefit  of  the  country  which  he  repre- 
sents and  that  to  which  he  is  accredited ;  and  therefore 
that  it  cannot  be  waived  by  his  entering  into  commercial 
relations  with  those  amongst  whom  he  dwells — a  practice 
■which,  when  adopted  by  members  of  a  diplomatic  body,  is 
always  viewed  with  disfavour,  (c)     Whatever  the    reason 
of  the  rule,  it  would  almost  certainly  have  applied,  on  the 


(a)  Novelh  v.  Toogood,  i  B.  &  a  554.  ,      „    , .  ^    d  j,    7 

\b)  28  L.  J.  Q.  B.  310 ;  2  E.  &  E.  94.    See  also  Eopkins  v.  De  Bobeck, 

3  T.  E.  79. 

(c)  Wheaton,  Int.  Law  (Dana),  §§  306,  307. 
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principles  of  international  law  alone,  to  the  servants  of 
ambassadors  and  the  ambassadors  themselves  equally; 
and  the  statute  therefore  does  make  a  distinction  between 
ambassadors  and  their  servants  which  the  Common  Law 
itself  would  never  have  drawn. 

The  statute,  however,  now  defines  the  extent  and 
manner  of  the  recognition  to  be  given  to  the  rules  of 
public  international  law  on  this  particular  subject,  and 
must  be  taken  in  substitution  for  them.  "It  must  be 
considered,"  says  Lord  EUenborough,  "  as  declaratory  not 
only  of  what  the  law  of  nations  is,  but  of  the  extent  to 
which  that  law  is  to  be  carried."(a)  It  has  been  repeat- 
edly held  that,  in  order  to  take  advantage  of  it,  the  claim- 
ant must  be  actually  and  land  fide  in  the  service  of  the 
foreign  Minister,  and  that  no  colourable  or  collusive 
employment  will  do.(6)  The  fact  of  the  service,  and  its 
nature,  must,  it  seems,  be  established  by  affidavit ;  (c) 
and  where  a  physician,  during  the  pendency  of  a  writ  of 
error  on  a  judgment  which  had  been  recovered  agaiust 
him,  obtained  a  retainer  to  serve  the  Bavarian  Minister  at  a 
salary  of  ^^40  a  year,  and  swore  that  he  had  not  since  accept- 
ing it  prescribed  for  or  advised  any  other  patients,  he  was 
held  not  to  be  entitled  to  the  protection  he  claimed. ((^)  The 
law  is,  in  short,  that  the  process  of  the  law  shall  not  take 
a  hoTidfide  servant  of  a  foreign  Minister  out  of  his  service, 
but  that  nevertheless  a  foreign  Minister  shall  not  take  a 
person  who  is  not  his  iond  fide  servant  out  of  the  custoSy 
of  the  law,  or  in  any  way  screen  him  from  the  payment 
of  his  just  debts.(e)  Such  bond  fide  servants  need  not  be 
in  the  habit  of  sleeping  in  the  house  of  the  Minister,  pro- 
vided that  they  are  in  his  actual  service ;  (/)  and  it  seems 


(a)  3  M.  &  S.  298. 

(6)  Cross  V.  Ta&ot,  8  Mod.  288;  Evans  v.  Higgs,  z  Str.  797;  iSeacomb 
T.  Bowlney,  i  Wila.  20  ;  Darling  v.  Atkins,  3  Wils.  33  ;  DdvaUe  v.  Plumcr, 
3  Camp.  47. 

(c)  Malachi  Carolina's  Case,  i  Wils.  78. 

(a)  Loclcwood  v.  Coysgarne,  3  Burr.  1676. 

(e)  Seathfi^ld  V.  CMlton,  4  Burr.  2016. 

(^)  Wednwre  t.  Alvarez,  2  Str.  797  ;  Evans  v.  Eiggs,  ibid. ;  Barling  v. 
Atkins,  3  Wils.  33  ;  Novella  v.  Toagood,  i  B.  &  C.  562. 


ARTIFICIAL   AND    CONVENTIONAL   PERSONS,    ETC.  1 49 

that  a  chorister,  bond  fide  employed  by  an  ambassador  in  Paet  I. 
the  performance  of  religious  worship  in  his  chapel,  is  a  ^^^^s- 
servant  for  the  purposes  of  this  Act.(a)  Cap.  v. 

It  is  not  enough  to  state  that  the  name  of  the  person  Foreign 
who  claims  immunity  as  an  ambassador's  servant  was  Amibassadora. 
registered  at  the  office  of  the  Secretary  of  State,  and  servioeto  be 
thence  transmitted  to  the  sherifE's  office,  since  an  actual  shown  on 
service  must  be  disclosed  upon  the  affidavits,  though  (6)  it  *  ^^  ' 
is  not,  of  course,  necessary  that  every  particular  act  or 
habit  of  service  should  be  specified;  and  if  service  is 
primd  facie  shown,  the  presumption  will  be,  in  the 
absence  of  further  evidence,  that  it  is  not  colourable  or 
collusive.(c)  But  unless  the  name  of  the  claimant  has 
been  so  registered  in  the  office  of  the  Secretary  of  State, 
and  transmitted  to  the  sherifE's  office,  it  appears  that  the 
sheriff  or  sheriff's  officer  making  the  arrest  is  not  liable 
to  the  summary  proceedings  provided  by  way  of  punish- 
ment in  s.  4  of  the  Act ;  (d)  nor  will  the  mere  fact  that 
the  defendant  has  been  appointed  chaplain  to  a  foreign 
ambassador  or  Minister  entitle  him  to  protection,  unless  it 
is  shown  that  he  does  duty  as  such  chaplain.(e)  In  a  case 
where  the  wife  of  the  defendant  was  arrested  under  a  writ 
issued  against  both,  the  defendant  swore  that  before  and 
at  the  time  the  writ  was  issued  he  was  in  the  actual 
employment  of  the  ambassador  to  the  King  of  Spain,  as 
second  secretary  to  the  embassy ;  that  his  employment 
consisted  in  writing  despatches  and  other  official  docu- 
ments for  the  ambassador,  and  that  he  was  in  daily 
attendance  upon  him.(/)     The  Court  refused  to  quash 

.  |^«)  Fisher  v.  Begrez,  i  C.  &  M.  117.  It  has  been  recently  held,  by  the 
tribilnals  of  Prussia,  that  a  coachman  hired  with  a  carriage  from  a  livery 
stable  keeper,  by  the  French  ambassador,  was  not  the  servant  of  the 
ambassador,  and  not  exempt  from  process.  See  Law  Magazine  and  Seview, 
August  1889,  and  Journal  du  Droit  Int.  Priv6,  1889,  pt.  i.,  ii. 
w)  Mther  v.  Begrez,  i  C.  &  M.  117. 

(c)  Triguet  v.  Bath,  3  Burr.  1478. 

(d)  Seacomh  v.  Bowlney,  I  Wils.  20. 

(e)  Ibid.    A  person  in  the  navy  cannot,  it  seems,  be  a  domestic  servant  to 
an  ambassador :  Darling  v.  Atkins,  3  Wils.  33. 

(/)  English  v.  CahaUero,  3  Dowl.  &  R.  25.  In  Carolines  Case,  1  Wils.  78, 
it  was  held  that  an  interpreter  was  not  a  domestic  servant. 
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Peks^  ^'      *^®  ^^^*'  ^^^°^^>  ^-J-j  o^  *^6  ground  that  the  affidavit 

'     did  not  state  that  the  defendant  was  a  domestic  servant  of 

^^^-  ^-  the  ambassador,  or  employed  in  the  ambassador's  house ; 
Foreign  Holroyd,  J.,  also  on  the  ground  that  the  writ  was  not 
Ambassadors,  absolutely  void  because  it  had  issued,  unless  or  until  put 
in  force  by  an  arrest.  It  is  difficult,  however,  to  see  that 
the  affidavit  was  defective  in  any  material  particular,  and 
the  other  reason  on  which  the  judgment  of  Holroyd,  J., 
proceeded  is  directly  contrary  to  the  express  words  of  the 
statute,  which  provide  that  all  writs  thereafter  sued  forth 
or  prosecuted,  whereby  ....  the  domestic  servant  of 
any  ambassador  or  public  Minister  may  be  arrested  or 
imprisoned,  or  his  goods  and  chattels  may  be  seized, 
distrained,  or  attached,  shall  be  deemed  and  adjudged 
to  be  utterly  null  and  void  to  all  intents,  constructions, 
and  purposes  whatsoever,  (a)  The  case  is  said  to  have 
been  one  of  considerable  suspicion,  and  must  probably 
be  regarded  as  an  instance  of  the  law  being  straiued  to 
fulfil  the  presumed  requirements  of  expediency  and  moral 
justice, 
fcixient  of  The  privilege  of  immunity  is  expressly  conferred  upon 

imraunWy.  '^^^  goods  as  well  as  the  person  of  all  who  are  entitled 
to  it,  but  this  exemption  does  not  attach  to  all  such 
goods  without  qualification.  Where  the  claimant  of  the 
privilege,  as  chorister  to  a  foreign  ambassador,  resided 
in  a  separate  house,  part  of  which  he  let  out  as  lodgings, 
was  a  teacher  of  music  and  languages,  and  also  acted  as 
prompter  at  one  of  the  London  theatres,  it  was  held  that 
his  goods  in  that  house,  not  being  necessary  for  the 
convenience  of  the  ambassador,  or  for  the  due  performance 
of  the  claimant's  service,  were  liable  to  be  distrained  for 
poor-rate.  (6)  In  this  case  the  Court  seems  to  have 
considered  that  the  goods  seized  were  possessed  by  the 
claimant,  not  in  his  capacity  of  ambassador's  servant,  but 
in  some  other  character.  The  question  how  far  the 
protection  of  the  statute  attached  to  goods  of  an  am- 
bassador's servant  dehors  the  house  of  the  ambassador 

(a)  7  Anne,  c.  12,  s.  3.  (b)  Novella  v.  Toogood,  1  B.  &  C.  554. 
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was    also    raised    in    Fisher  v.   Begrez,{c()    but    it    was  Paet  I. 

unnecessary  to    decide    it,   the    Court   coming    to    the  Persons. 

conclusion  that  the  affidavits   did  not  sufficiently  show  Cap.  V. 
that  the  claimant  was   a  domestic   servant  to  the  am- 


Foreign 
bassador    at    all ;    and   that  the  fact  that  his  name  was  Amhassadort. 

included  in  the  list  which  had  been  registered  in  the  ' 

office  of  the  Secretary  of  State,  and  transmitted  to  the 

sherifE's  office,  was  insufficient.     The  object  of  that  list, 

it  was  said,  was  to  call  the  attention  of  the  sheriff  to  the 

names  registered,  and  to  protect  him,  in  case  the  party 

against  whom  he  should  execute  process  should  claim  the 

diplomatic  immunity  without  having  been  registered.  (&) 

The  statutory  immunity  conferred  by  this  Act  does  not  statutory 

attach  to  consuls, (c)  and  must  in  strictness  be  confined  to  ™™«5i'y  not 

,  .        ^      .  IT  IT    extended  to 

those  whom  it  mentions — namely,  ambassadors  or  public  oodbuIs. 

Ministers  and  their  domestic  servants.  It  has  already 
been  said  that  in  general  writers  on  public  international 
law  consider  that  it  properly  belongs  to  the  wife  and 
family,  servants  and  suite  of  the  Minister,  as  well  as  to 
all  persons  attached  to  the  legation  or  embassy;  but  it 
miist  be  very  doubtful  how  far  any  protection  beyond  that 
conferred  by  the  statute  can  be  claimed  in  an  English 
court.  "  I  cannot  help  thinking,"  said  Lord  Ellen- 
borough,  "  that  the  Act  of  Parliament,  which  mentions 
6nly  ambassadors  and  public  Ministers,  and  which  was 
passed  at  a  time  when  it  was  an  object  studiously  to 
comprehend  all  kinds  of  public  Ministers  entitled  to  these 
privileges,  must  be  considered  as  declaratory,  not  only  of 
what  the  law  of  nations  is,  but  of  the  extent  to  which 
that  law  is  to  be  carried."  These  considerations,  however, 
can  only  apply  to  the  issue  and  service  of  the  writs  to 
which  the  statute  is  confined,  and  to  such  persons  as  the 
Legislature  may  fairly  be  taken  to  have  contemplated,  and 
not  to  extraordinary  representatives  of  a  foreign  Govem- 

,  (6)  Fisher  y.  Begrez,  i  C.  &  M.  127  ;  Eophim  v.  DeSohecJe,  3  T.  E.79, 
So^  Delvallev.I'lumer,  3  Camf.AS.  m      ^ 

(c)   riveash  v.  Becker,  3  M.  &  S.  284  ;  Clarice,  v.  Cretico,  i  Taunt.  105. 
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ment,  whose  office  tas  been  called  into  existence  by  a 
special  occasion.  Thus,  in  Service  v.  Castaneda  (a)  it  was 
held  that  an  injunction  could  not  be  sustained  against  the 
agent  of  a  foreign  Government,  whose  business  in  this 
country  was  only  that  of  settling  certain  claims  upon  the 
Government  he  represented,  and  whose  acts  in  that 
capacity  were  done  entirely  under  the  control  of  the 
ambassador  of  that  Government  resident  in  England. 
"If  the  statute  of  Anne,"  said  the  Vice-Chancellor, 
"  does  not  apply  to  this  particular  case,  the  Common  Law 
does." 

It  will  be  observed  that  the  Act  refers  only  to  the  issue 
and  service  of  writs  whereby  the  person  or  goods  of 
ambassadors  or  their  servants  may  be  seized  or  attached. 
It  was  not  intended  by  it  to  abridge  the  immunity  given 
to  ambassadors  by  the  law  of  nations,  that  they  shall  not 
be  impleaded  in  the  courts  of  the  country  to  which  they 
are  accredited.  (&)  Not  only  is  this  a  principle  of  inter- 
national law,  but  it  was  expressly  laid  down  by  Lord 
Campbell  in  1859  that  a  public  Minister  duly  accredited 
to  the  British  Crown  by  a  foreign  State  is  privileged 
from  all  liability  to  be  sued  here,  quite  apart  from  the 
operation  of  the  statute  of  Anne ;  (c)  and  this  principle 
may  of  course  be  extended,  theoretically  speakiag,  to  the 
ambassador's  family  and  suite,  and  members  of  the  lega- 
tion, though  there  is  no  English  authority  practically 
carrying  the  doctrine  further  than  the  case  just  citefl. 
In  Taylor  v.  Best,(d)  indeed,  the  Court  had  hesitated  to 
carry  it  so  far,  and  while  holding  that  the  defendant  had 
waived  his  privilege,  if  any  existed,  by  appearance  and 
plea,  left  it  doubtful  whether  an  ambassador  could  be  sued 
at  all  by  process  not  affecting  his  person  or  his  goods, 
when  there  had  been  no  such  waiver. 

The  case  just  referred  to  is  an  authority  for  the  propo- 
sition that  an  ambassador  does  not  lose  his  privilege  by 

(a)  2  Coll.  56. 

(6)  Per  Lord  Campbell,  28  L.  J.  Q.  B.  310,  315. 

(c)  Magdalena  Steam  Navigation  Co.  v.  Martin,  28  L.  J.  Q.  B.  310. 

{d)  23  L.  J.  C.  P.  89. 
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trading  in  the  country  to  which  he  is  accredited,  which      Part  I. 
has  been  already  stated.    "  The  privilege,"  said  Jervis,  0.  J.,     P^^»- 
"  is  not,  in  the  case  of  a  Minister,  interfered  with  or  aban-      Cap.  V. 
doned  by  the  circumstance  of  trading,  as  it  would  be  if  the      Foreign 
claim  were  set  up  in  respect  of  the  privileges  of  a  servant  Amlassadori. 
of  the  ambassador  under  the  statute  of  Anne.     If  an  am- 
bassador or  Minister  violate  the  character  in  which  he  is 
delegated  to  this  country,  by  entering  into  commercial 
transactions,  that  raises  a  question  between  the  country  to 
which  he  is  sent  and  the  country  from  which  he  is  sent ; 
but  he  does  not  thereby  lose  any  privilege  to  which  he 
may  be  entitled ;  the  privilege  being  a  general  privilege, 
and  the  limitation  attached  to  the  privilege,  by  reason  of 
trading,  being  confined  by  the  statute  of  Anne  to  the  case 
of  servants  of  the  ambassador,  who  may  lose  the  privi- 
lege."(a)     It  was,  however,  held  that  the  defendant  in 
this  case  had  lost  his  privilege  by  not  taking  the  objection 
at  an  earlier  stage  of  the  action,  and  a  rule  to  strike  his 
name  out  of  the  record  was  consequently  discharged. 

Whether  or  not  the  immunity  or  privilege  attaches, 
when  the  servants  of  the  ambassador  are  subjects  of  the 
State  against  whose  laws  they  assert  it,  must  still  be 
regarded  as  doubtful,  as  a  general  principle.  In  England 
the  question  is  not  of  much  importance,  inasmuch  as  the 
statute  of  Anne  is  certainly  not  limited  to  non-subjects. 
The  Prussian  Courts,  in  a  case  which  arose  in  1888  with 
respect  to  a  coachman  hired  by  the  French  ambassador, 
appear  to  have  held  that  the  mere  fact  of  the  accused 
being  a  Prussian  subject  excluded  him  from  the  privilege 
claimed.  The  United  States  Government  seems  to  adppt, 
or  at  any  rate  to  sanction,  this  principle.(6) 

(o)  TayUyr  v.  Best,  23  L.  J.  C.  P.  89,  93  ;  14  C.  B.  487 ;  Barluit's  Case, 
Cas.  temp.  Talbot,  281. 

(6)  See  Law  Magazine  and  Bemeia,  August  1889,  p.  365 ;  Wharton  on 
Int.  Law  of  the  U.S.  vol.  i.  p.  644. 
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Pakt  I. 
Peesons. 

Cap.  V. 


SUMMABT. 

FOREIGN   CORPORATIONS,   STATES,   SOVEREIGNS,  AND 
AMBASSADORS. 

(i.)  Foreign  Corporations. — The  artificial  personalities  or 
corporate  bodies  whicli  are  created  by  the  municipal  laws 

pp.  loi,  102.  of  foreign  States  are  recognised  in  English  courts,  when 
their  character  is  substantially  the  same  as  that  of  a  cor- 
poration created  by  English  law. 

A  foreign  corporate  body  may  therefore  sue  and  be  sued 
in  England  under  its  corporate  name ;  and  the  provisions 

pp.  102-104.  in  the  fiules  under  the  Judicature  Acts,  for  service  of  a 
writ  of  summons  or  notice  thereof  abroad,  apply  to  these 
artificial  as  well  as  to  natural  persons. 

Where  a  foreign  corporation  carries  on  business  at  a 
branch  office  in  England,  with  a  cleric  or  officer  ia  the 

p.  106.  nature  of  a  head  officer  there,  whose  knowledge  woald  be 

the  knowledge  of  the  corporation,  service  of  a  writ  may  be 
effected  on  such  officer.  If  there  is  no  such  officer  in 
England,  notice  of  the  writ  should  be  served  on  the  head 
office  of  the  corporation  abroad. 

The  recognition  accorded  by  English  Courts  to  foreign 
corporations  does  not,  except  as  above  stated,  expose  them 
to  the  operation  of  the  English  enactments  regulating 

pp.  107,  108.  English  corporations ;  unless,  it  seems,  their  creation  pro- 
ceeded from  the  laws  of  a  jurisdiction  subordinate  to  the 
British  Crown. 

A  foreign  corporation,  though  incapable  of  domicil  in 
the  strict  sense,  may  reside  beyond  the  limits  of  the  State 

pp.  1 12-120.  which  created  it.  Except  perhaps  for  the  purposes  of 
jurisdiction  and  service  of  process,  a  foreign  corporation 
resides  only  in  the  principal  seat  of  its  business.  Such 
residence  is  a  question  of  fact,  in  which  the  locality  of  its 
incorporation  and  registration,  the  seat  of  its  governing 
body,  and  the  place  where  its  profits  are  made,  realised, 
or  remitted,  are  all  elements  to  be  considered. 

p.  121.  Foreign  corporations,  when  litigant  in  an  English  court. 
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occupy  the  same  position  with  regard  to  the  conduct  of  the  Pakt  I. 

action  as  natural  persons,  and  may  be  compelled  to  make  I'ekso^s. 

discovery  and  answer  interrogatories  by  a  proper  repre-  Cap.  v. 
sentative.  ; 


(ii.)  Foreign  States  and  Sovereigns, — Foreign  States,  or  pp.  122, 123. 
bodies  politic  created  by  international  law,  occupy  a  posi- 
tion analogous  to  that  of  foreign  corporations.  In  the  case  of 
monarchical  governments,  the  Sovereign  may  be  regarded 
as  a  corporation  sole,  representing  the  State ;  in  the  case 
of  democratic  or  republican  governments,  the  State  itself, 
under  its  international  name  or  style,  as  a  body  politic, 
may  be  regarded  as  a  corporation  aggregate. 

The  sovereign  power  of  a  State,  in  either  of  these  two  pp- 124-127. 
cases,  may  sue  in  an  English  court  under  its  quasi-corpo- 
rate  or  politic  name  in  respect  of  the  public  property  and 
choses  in  action  of  the  nation  which  it  represents.  The 
Sovereign,  in  the  case  of  a  monarchical  government,  may 
also  sue  in  respect  of  his  private  rights  and  property  as  a 
private  individual;  but  the  practice  has  been  hitherto 
not  to  give  a  Sovereign  litigant,  though  successful,  his 
costs. 

Neither  a  personal  Sovereign  nor  a  body  politic  (or  pp.  128-134. 
State)  may  be  sued  in  an  English  court,  unless  the  privi- 
lege of  sovereignty  has  been  waived,  expressly  or  impliedly, 
by  voluntary  submission  to  the  jurisdiction  or  otherwise. 

But  when  a  foreign  Sovereign  is  also,  in  another  capacity,  pp.  130, 131. 
the  subject  of  another  sovereign  State,  he  may  be  sued  in 
the  courts  of  that  other  State,  if  not  in  the  courts  of  all 
States  except  his  own,  in  respect  of  acts  done  by  him  in 
that  subject  and  private  capacity ;  though  the  primd  facie 
presumption,  with  respect  to  all  his  acts,  is  that  they  were 
done  by  him  in  his  character  of  Sovereign. 
■    No  jurisdiction,  whether  by  proceedings  in  rem  or  other- 
wise, will  be  asserted  in  an  English  court  over  the  public 
property  of  a  foreign  Sovereign  or  State,  though  such  pp.  133, 136. 
property  be   within    the    territorial    limits    of    English 
jurisdiction. 

A  foreign  Sovereign  or  State,  when  litigant  in  an  English  p.  139- 
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Part  I.      courfc,  occupies  the  same  position,  with  respect  to  dis- 

■     covery  and  the  other  incidents  of  the  suit,  as  a  private 

Cap.  V.      individual. 

pp.  138, 139.  The  sovereignty  and  independence  of  an  alleged  Sove- 
reign or  body  politic  are  matters  which  an  English  Court 
should  know  or  ascertain  judicially;  and  evidence  to 
prove  these  facts  need  not,  it  appears,  be  offered  by  the 
parties  to  the  action. 

Acts  of  State,  authorised   or  ratified  by  a  sovereign 

pp.  140-142.    power,  create  no  civil  rights  or  liabilities. 

(iii.)  Foreign  Ambassadors. — Foreign    ambassadors    or 

pp.  142-144.  Ministers,  with  their  families,  officials,  suites,  servants,  and 
attendants,  are,  by  the  fiction  of  exterritoriality,  regarded 
as  continuously  resident  in  the  State  of  which  they  are 
the  representatives.  Foreign  ambassadors  or  Ministers 
are,  by  international  law,  exempt  from  being  sued  or  im- 
pleaded for  any  cause  whatever  in  the  courts  of  the  State 
to  which  they  are  accredited.  There  is  no  English  autho- 
rity expressly  ext.ending  this  immunity  to  the  inferior 
members  of  the  legation,  or  to  their  families,  suites,  and 
servants ;  but  it  is  so  extended  by  writers  on  international 
law. 

A  foreign  ambassador  or  Minister  does  not  lose  this 
immunity,  or  waive  his  privilege,  by  engaging  in  trade ; 
though  the  statutory  protection  given  to  the  servants  of 
ambassadors  or  Ministers,  and  therefore  by  implication 
their  Common  Law  immunity,  is  forfeited  by  such  a  course 
of  action.  The  immunity  may,  however,  be  waived  by 
appearing  and  pleading;  and  a  privileged  person,  by 
taking  such  a  course,  places  himself  in  the  position  of  an 
ordinary  litigant.     The  extent  of  this  immunity,  though 

p.  143-  not  clearly  defined  by  English  precedents,  is  by  writers  on 

international  law  treated  as  including  all  writs  and  pro- 
cesses of  court,  and  all  judicial  restraints  upon  the  time, 
movements,  or  person  of  those  entitled  to  the  privilege. 
The  rules  of  international  law  on  this  subject,  adopted 

p.  146.  by  the  Common  Law  of  England,  have  been  amplified  by 

statute  (7  Anne,  c.  12);  which  declares  all  writs  and  pro- 


pp.  147, 152. 


p.  146. 
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cesses,  sued  out  against  the  person  or  goods  of  any  foreign      Pakt  I. 
Minister  or  ambassador,  or  of  any  domestic  servant  of  such       ^"^°'^^' 
ambassador  or  Minister,  to  be  null  and  void.     This  statu-      Cap.  V. 
tory  protection  may  be  forfeited,  in  the  case  of  the  servant 
of  an  ambassador  or  Minister,  by  engaging  in  trade. 

To  be  entitled  to  this  statutory  protection  as  the  do- 
mestic servant  of  an  ambassador  or  Minister,  the  claimant 
must  be  actually  and  bond  fde  in  such  service,  and  no 
colourable  or  collusive  employment  will  do.  The  nature  PP-  MQ-'Si- 
of  the  employment  or  service  is  in  each  case  a  question 
of  fact;  and  proof  that  the  claimant's  name  has  been 
registered  as  such  servant  at  the  office  of  the  Secretary  of 
State,  and  thence  transmitted  to  the  office  of  the  sheriff, 
is  insufficient  evidence  of  that  fact. 
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Part  II.— PROPERTY. 

Pakt  II.  CHAPTER  VI. 

Propeety. 
Cap.  VI.  IMMOVABLE  PROPERTY. 

(i.)  Jurisdiction  as  to  Immovable  Property  situated  Abroad. 

Prevalence  of  The  primary  principle  of  private  international  law  with 
the  lex  situs,  relation  to  land,  regarded  as  property,  is  that  the  lex  situs 
or  lex  rei  sitae — ^that  is,  the  law  of  the  country  of  which  the 
land  in  question  forms  an  integral  part — is  the  only  law 
which  can  or  ought  to  afEect  it.  If  real  property  could 
always  be  regarded  in  this  simple  light,  freed  from  its 
many  complicated  relations  with  the  contracts,  acts,  and 
capacities  of  persons,  no  conflict  of  law  would  ever  arise 
with  regard  to  it;  but  these  necessary  relations  have 
brought  about  considerable  modification  in  the  primary 
principle  just  laid  down.  The  principle  itself  arises  from 
the  conception  of  international  law  known  as  eminent 
domain,  by  which  is  meant  that  the  proprietary  right  of 
every  sovereign  State  is  not  only  absolute  within  its  terri- 
torial limits,  so  as  to  exclude  that  of  other  nations,  but 
also  paramount  with  respect  to  the  members  of  the  State 
itself,  so  as  to  include  the  right,  in  case  of  necessity  or  for 
the  public  safety,  of  disposing  of  all  the  property  of  every 
kind  within  the  same  limits  (Wheaton,  Int.  Law,  §  163). 
It  need  hardly  be  pointed  out  that  in  England  such 
a  theory  must  be  regarded  as  derived  directly  from  the 
feudal  law,  according  to  which  the  right  of  the  Crown 
overits  territory  was,  in  the  first  instance,  absolute,  not  only 
to  the  exclusion  of  other  Sovereigns,  but  also  of  its  own 
subjects,  who  afterwards  obtained  their  qualified  rights  in 
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the  soil  by  its  mere  grace  and  favour.     From  the  concep-     Part  II. 
tion  itself  it  naturally  follows  that  the  title  to  real  property    P^o^™- 
can  be  acquired,  passed,  and  lost  only  according  to  the  law     Cap.  VI. 
of  the  Sovereign  who  has  such  paramount  domain  over  it  j^^ig^iction 
{Story,  Conflict  of  Laws,  §  424) ;  and  an  additional  reason    as  to  Zand. 
for  the  principle,  independent  of  theory,  arises  from  the 
obvious  fact  that  no  other  sovereign  State  has  the  power 
of  employing  force  to  execute  such  of  its  laws,  or  such  of 
the  decrees  of  its  tribunals,  as  affect  to  deal  with  land 
situated  beyond  its  own  limits. 

The  distinction  between  real  and  personal  laws,  so  much  Eeal  and 
insisted  upon  by  the  older  jurists,  and  which  is  discussed  P®"°"*  ^^^• 
at  some  length  by  Mr.  Westlake  (Priv.  Int.  Law,  §§  141- 
143),  is  not  of  any  importance  in  connection  with  this 
division  of  the  subject;  and  would  rather  lead  to  em- 
barrassment, as,  in  the  phraseology  of  the  jurists  alluded 
to,  real  laws  are  those  "  qv>ce  disponunt  circa  res,"  joersonal 
laws,  those  "  quce  dispommt  circa  ]personas,"{a)  and  the 
word  "  real "  is  used,  not  to  distinguish  immovable  from 
movable  property,  but  property  generally  from  persons. 
As  to  immovables,  however.  Story  says  that  in  the  main 
proposition  as  to  the  prevalence  of  the  lex  situs,  foreign 
jurists  generally  concur  (Story,  Conflict  of  Laws,  §  427). 
It  remains  to  see  what  modifications  of  the  rule  are 
accepted  in  English  law. 

As  regards  the  right  either  to  the  possession  of  or  the  Foreign  land 
property  in  land,  not  only  must  the  lex  situs  prevail,  but  %,^Msk  ^ 
the  forum  situs  is  the  only  one  in  which  such  a  right  can  decrees  in 
be  tried;    and  in   accordance   with  this   principle,   (jj^gi'^''™""'"- 
English  Courts  never  assume  jurisdiction  to  deal  directly 
either  with  the  possession  or  property  in  foreign  realty 
(Story,  Conflict  of  Laws,  §  428 ;  Westlake,  Priv.  Int.  Law, 
§§  61,  62).   Thus,  a  suit  for  discovery,  in  aid  of  proceedings 
about  to  be  taken  abroad  to  recover  foreign  land,  cannot 
be  entertained  here.(&)    But  where  the  foreign  land  can  be 

(o)  Bartolus,  ad  Cod.  I.  I. 

(6)  Beiner  v.  Marquis  of  Salishwry,  2  Ch.  D.  378;  Doss  v.  Secretary  of 
Stcaefor  India,  L.  E.'ig  Eq.  509;  and  cases  cited  infrd.,  p.  167. 
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Pakt  n.     acted  upon  indirectly  through  a  person  who  has  placed  him- 

'    self  within  the  jurisdiction,  the  English  Courts,  acting  in 

Cap.. VI.  personam  and  not  in  rem,  will  make  decrees,  upon  the 
Jurisdiction  ground  of  a  contract  or  other  equity  subsisting  between  the 
as  to  Land,  parties,  respecting  property  situated  out  of  the  jurisdic- 
tion, (a)  "  The  cases  clearly  show,  that  with  regard  to  any 
contract  made  or  equity  between  persons  in  this  country 
respecting  lands  in  a  foreign  country,  particularly  in  the 
British  dominions,  this  Court  will  hold  the  same  jurisdiction 
as  ifthey  were  situated  in  England The  only  distinc- 
tion is,  that  this  Court  cannot  act  upon  the  land  directly,  but 
acts  upon  the  conscience  of  the  person  living  here."(5) 
Thus,  a  foreclosure  decree  being  a  decree  in  personam 
depriving  the  mortgagee  of  his  personal  right  to  redeem, 
the  English  Court  of  Chancery  has  jurisdiction  to  make 
such  a  decree  in  respect  of  a  mortgage,  between  an  English 
mortgagor  and  mortgagee,  of  land  in  the  colonies,  (c)  In 
that  case  Bacon,  V.O.,  said :  "  As  I  am  satisfied  that  juris- 
diction has  been  very  often  assumed  in  the  case  of  appoint- 
ing receivers  of  mortgaged  estates  in  the  colonies,  and  as 
I  cannot  doubt  that  the  Court  has  a  right  as  between  the 
English  mortgagor-  and  the  English  mortgagee  to  enforce 
a  personal  contract  between  them,  although  one  of  the 
consequences  of  so  doing  may  be  to  vest  in  the  plaintiff 
the  absolute  iuterest  in  the  mortgaged  estate,  which  at 
present  is  qualified  only  by  the  existence  of  the  equity  of 
redemption,  I  cannot  hesitate  for  a  moment  in  saying  that 
the  suit,  which  is  brought  for  the  purpose  of  having  the 
account  taken,  of  realisiag  the  estate  if  it  should  be 
necessary,  and  giving  to  the  mortgagee  the  opportunity  of 

(a)  Penn  v.  Baltimore,  2  Tad.  L.  G.  1047  ;  I  Ves.  Sen.  444 ;  Ewing  v. 
Orr-Ewing,  9  App.  Gas.  40 ;  Scott  v.  Neabitt,  14  Ves.  438  ;  Maunder  v. 
Lloyd,  2  J.  &  H.  718. 

(i)  Per  Sir  E.  Arden,  M.E.,  in  Cranstoim  t.  Johnston,  3  Ves.  170.  See 
cases  there  cited. 

(c)  In  re  Hawthorn,  23  Gh.  D.  743  ;  Paget  v.  Ede,  L.  E.  18  Eq.  118, 126 ; 
Toller  V.  Oarteret,  2  Vern.  494.  So  a  receiver  may  be  appointed  over  lands 
abroad  [Seton,  ii.  16,  s.  4  (4th  ed.),  and  cases  there  cited] ;  though  it  is 
said  that  such  appointment  is  in  the  nature  of  a  recommendation  to  the  foreign 
Gourt  (Seton,  4th  ed.  p.  425).  And  obviously,  an  order  directing  foreign 
tenants  to  attorn  will  be  bad :      Tr  ant,  2  Sol.  Journ.  11. 
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redeeming  it  if  he  thinks  fit  to  do  so,  is  properly  brought     Part  II. 
in  this  court.     Upon  the  question  of  jurisdiction,  there  is,    ^"Q^^"'^^- 
in  my  opinion,  no  reason  whatever  for  doubt."    The  judg-     Cap.  VI. 
ment  of  Lord  Romilly  in  Norris  v.  Chambers  {a)  was  relied  jy,risdiction 
upon  in  denial  of  the  jurisdiction,  but  in  that  case  the  os  *"  Land. 
attempt  was  to  obtain  an  enforcement  of  lien  on  an  estate  conditions 
in  Prussia  belonging  to  a  stranger,  independently  (as  Lord  neoessaryfor 
Romilly  expressly  said)  of  all  personal  equity  attaching  of  this 
upon  him.     And  in  the  same  case,  on  appeal,  Lord  Camp-  jurisdiction, 
bell  said  that,  had  any  contract  or  privity  been  proved,  the 
plaintiff  would  have  been  entitled  to  succeed, (&)  further 
laying  down  that  an  English  Court  ought  not  to  pronounce 
a  decree,  even  in  personam,  which  can  have  no  specific 
operation  without  the  intervention  of  a  foreign  Court,  and 
which,  in  the  country  where  the  lands  lie  which  it  assumes 
to  charge,  would  probably  be  treated  as  hrutum  fulmen. 
It  is,  of  course,  manifest  that  however  a  personal  decree 
may  be  enforced  in  this  country,  the  lex  situs  must  be 
resorted  to  in  order  to  give  the  plaintiff  possession,  (c) 
And  in  accordance  with  these  principles,  a  bill  cannot  be 
maintained  in  England  to   administer  the  trusts   of  a 
Scotch  creditor's  deed,  under  which  a  mining  business  in 
Scotland  was  to  be  carried  on  by  a  trustee.(cQ    In  the  case 
last  cited,  Lord  Romilly  laid  down  that  the  Court  would 
never  interfere  with  a  contract  unless  the  domicil  of  the 
defendant,  or  the  situation  of  the  subject-matter,  or  the 
place  where  the  contract  was  entered  into,  warranted  such 
interference ;  unless,  that  is,  it  was  the  forum  domicilii, 
the  forum  rei  sitae,  or  the  forum  loci  contractus  celebrati. 
This  case  was  subsequently  followed  by  Malins,  V.C,  who 
allowed  a  plea  to  the  jurisdiction  where  the  contract  had 
been  entered  into  at  Boulogne,  between  the  plaintiff,  who 
was  resident  there,  and  an  Irishman,  relating  to  real  pro- 
perty in  Ireland,  (e)      Unless,   therefore,  the  person  on 
whom  it  is  sought  to  enforce  an  equity  regarding  foreign 

(a)  30  L.  J.  Ch.  285.  Q>)  3  D.  F.  &  J.  584. 

(c)  Fenn  v.  Baltimore,  2  Tudor  L.  C.  at  p.  106 1. 
(a)  Coohney  v.  Anderson,  31  Beav.  452.  t   o  rx 

(e)  Blake  v.  Blake,  18  W.  B.  944  ;  Be  Holmes,  2  J.  &  H.  527. 
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land  is  domiciled  in  England,  or  has  entered  into  a  con- 
tract in  England  respecting  the  same  property,  the  Court 
will  not  assume  jurisdiction  to  compel  him  to  do  any  act 
with  regard  to  it.  (a)  And  the  validity  or  effect  of  a  con- 
tract to  transfer  immovables  was  held  by  Jessel,  M.E.,  to 
depend  upon  the  lex  situs,Q))  as  of  course  the  penalties 
must  do.(c)  So  the  Court  has  refused  to  entertain  a  suit 
in  England  to  determine  the  right  to  the  proceeds  of 
foreign  immovables,  the  title  to  which  was  disputed.((^ 
But  an  order  made  by  the  Supreme  Consular  Court  at 
Constantinople  that  the  receiver  appointed  of  a  partner- 
ship between  English  subjects-  should  sell  by  auction  land 
in  Turkey  held  by  the  partners  in  the  name  of  a  Turkish 
subject,  was  held  to  be  not  ultra  mres.(e)  The  Court 
undoubtedly  had  jurisdiction  in  personam,  but  a  protocol 
had  been  issued  by  the  Turkish  Government — of  which 
the  partners  had  not  availed  themselves — enabling  for  the 
first  time  British  subjects  to  hold  land  in  Turkey,  but 
declaring  that  they  should  then  be  amenable  to  the  Turk- 
ish Courts  only  in  regard  to  all  questions  relating  to  it. 
The  Consular  Court,  however,  being  the  proper  one  to 
control  the  persons  of  the  parties,  it  was  held  immaterial 
that  the  Turkish  Government  assumed  to  itself  all  juris- 
diction in  respect  of  real  estate  in  Turkey  held  by  them, 
either  in  their  own  names  or  in  that  of  a  Turkish  subject. 
In  the  case  of  Re  JIolmes,{f)  which  was  one  of  petition 
of  right,  a  demurrer  was  allowed  on  the  ground,  inter  alia, 
that  the  Queen  was  as  much  resident  in  Canada  as  in 
England,  and  that  the  subject-matter  of  the  petition  being 
Canadian  land,  the  Canadian  court  was  the  proper  forum 
in  which  to  sue.  The  suppliants  there  sought  to  establish 
the  jurisdiction  of  the  Court  by  applying  the  principle 

(a)  Matlhcei  v.  Galitzin,  L.  E.  i8  Eq.  340.  As  to  the  proper  forvm 
in  which  to  recover  a  debt  made  a  charge  on  foreign  territory  (Oude),  see, 
per  Malina,  V.C,  Doss  v.  Secretary  of  State  for  India,  L.  R.  19  Eq.  509, 

S3S- 
(6)  Norton  v.  Florence  Land,  due,  Co.,  7  Ch.  D.  332,  336. 
(cj  Adams  v.  Clutteriuck,  10  Q.  B.  D.  403. 
(a)  In  re  Hawthorn,  Graham  v.  Massey,  23  Ch.  D.  743. 
\e)  Abbott  V.  Abbott,  L.  E.  6  P.  C.  220.  (/)  2  J.  &  H.  527. 


IMMOVABLE   PEOPERTY.  1 63 

laid  down  in  Penn  v.  Lord  Baltimore  (a)  as  to  the  power     Pakt  it. 
of  equity  to  affect  foreign  land  by  acting  in  personam  of      ^°'^^"''^" 
its  justiciables,  to  her  Majesty,  by  virtue  of  the  Petitions  of    Cap.  VI. 
Right  Act,  i860  (23  &  24  Vict.  c.  34),  s.  i,  which  enacts  jurisdiction 
that  a  petition  of  right  may  be  intituled  in  any  one  of  «« *"  Land. 
the  superior  courts  in  which  the  subject-matter  of  such 
petition  would  have  been  cognizable,  if  the  same  had  been 
a  dispute  between  subject  and  subject.     The  decision  of 
Lord  Hatherley,   however,  rested  on  the  broad   ground 
that,  for  the  purpose  of  any  claims    to  Canadian    lands 
under  Canadian  statutes,   the  Queen  was  not  to  be  re- 
garded as  within  the  jurisdiction  of  the  Court,  and  that  it 
was  not  the  object  of  the  Petitions  of  Right  Act,  i860,  to 
transfer  jurisdiction  to  this  country  from  any  colony  in 
which  an  Act  might  be  passed  vesting  lands  in  the  Crown 
for  the  benefit  of  the  colony.(6)     And  in  Beiner  v.  Mar- 
quis of  Salisbury  (c)  it  was  decided  that  a  bill  of  dis- 
covery could  not  be  maintained  in  England,  in  aid  of  pro- 
ceedings about  to  be  taken  in  England  for  the  recovery  of 
land  in  India,  intended  to  be  by  petition  of  right,  on  the 
ground  that  a  plaintiff  must  show  a  title  to  sue  in  order 
to  obtain   discovery,  and  that  he  could  not  sue  for  the 
Indian  lands  in  an  English  court. 

In  Cranstoun  v.  Johnston  (d)  a  sale  of  real  estate  in  one  English 
of  the  West  Indian  islands  by  a  creditor  who  had  fraudu-  upon  con- 
lently  obtained  a  judgment  there  against  an  absent  debtor  science  of  iis 
was  set  aside.     The  Master  of  the  Rolls  in  that  case  said, 
"  It  was  not  much  litigated  that  Courts  of  Equity  here 
have  an  equal  right  to  interfere  with  regard  to  judgments 
or  mortgages  upon  lands  in  a  foreign   country  as   upon 

lands  here The  only  distinction  is,  that  this  Court 

cannot  act  upon  the  land  directly,  but  upon  the  conscience 
of  the  person  living  here:  Archer  v.  Preston,  cited, 
1  Vern.  yy  \  Arglasse  v.  Muschamp,  i  Vern.  75 ;  Kildare 


a)  I  Ves.  Sen.  444. 

'b)  See  JDoss  v.  Secretary  of  State  for  India,  L.  K,  19  Eq.  509. 

c)  L.  R.  2  Ch.  D.  378. 

'd)  3  Ves.  170;  S.C.  5  Ves.  277  ;  Jaclcson  v.  Fdrie,  ic  Ves.  164. 
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V.  Eustace,  i  Vern.  419,  and  i  Eq.  Cas.  Ab.  133.  These 
cases  clearly  show,  that  with  regard  to  any  contract  made 
by,  or  equity  between,  persons  in  this  country  respecting 
lands  in  a  foreign  country,  particularly  in  the  British 
dominions,  this  Court  will  hold  the  same  jurisdiction  as  if 
they  were  situated  in  England ;  and  Lord  Hardwicke  lays 
down  the  same  doctrine  in  Foster  v.  Vassall,  3  Atk.  589." 

The  distinction  alluded  to  by  Sir  R.  Arden,  M.E.,  in 
the  quotation  just  made,  between  lands  situated  within 
the  empire  or  coloniesand  lands  wholly  foreign,  derives 
some  support  from  the  language  used  in  Foster  v.  Vas- 
sall,(a)  but  does  not  appear  to  have  any  other  foundation. 
In  Angus  v.  Angus,(h)  where  a  bill  was  filed  x-elating  to 
lands  ia  Scotland,  Lord  Hardwicke  said  that,  since  the 
Court  acted  upon  the  person,  it  would  have  been  a  good 
bill,  as  to  fraud  and  discovery,  if  the  lands  had  been  in 
France,  if  the  person  were  resident  in  England.  All 
lands  out  of  the  jurisdiction  stand  upon  the  same 
footiag,(c)  and  as  to  these,  there  are  abundant  examples 
of  equities  being  enforced.  There  must,  however,  be  an 
equity  which  the  English  court  can  lay  hold  of,  and  this 
principle  is  well  explained  by  Lord  Selborne  in  Harrison 
V.  Marrison.(d)  That  was  a  case  where  a  Scotch  heir 
elected  to  take  the  Scotch  real  estate  by  inheritance  in 
opposition  to  an  English  will,  under  which  he  would  have 
been  entitled  to  a  legacy,  and  it  was  held  on  appeal  that 
the  liability  of  the  Scotch  real  estate  to  the  payment  of 
debts,  as  between  the  heir  and  the  legatees,  was  to  be 
determined  by  the  Scotch  law.  It  followed  that  as  the 
Scotch  law  threw  the  general  debts  primarily  on  the  real 
estate,  there  could  be  no  marshalling  in  the  English  court 
against  the  Scotch  heir  in  favour  of  the  pecuniary  lega- 
tees, and  the  Scotch  real  estate  was  further  exempted 
from  any  share  in  the  general  costs  of  the  suit.  Lord 
Selborne  said    in   his  judgment  («) :     "  The  doctrine  of 


(a)  3  Atk.  S89. 

Moberdean  v.  Bous,  1  Atk.  543. 
L.  E.  8  Ch.  p.  348. 


f:l 


S 


b)  West's  Rep.  23. 
')  L.  E.  8  Ch.  342. 
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marshalling  as  applied  in  favour  of  legatees  against  heirs-     Part  II. 
at-law  taking  descended  real  estate  in  England  is  part  of      J^oferty. 
the  lex  loci  affecting  those  real  estates,  and  no  question  of     Cap.  VI. 
conflict  of  law  can  arise  under  those  circumstances.     It  jurisdiction 
is  a  wholly  different    thing  when  persons  who  have  an    «* '"  Land. 
interest  in  the  personal  estate  only  endeavour  indirectly 
to  establish  in  their  own  favour,  or  for  their  own  relief,  a 
burthen  upon  real  estate  situate  in  another  country,  which, 
by  the  law  of  that  country,  would  not  be  administered  so 

as  to  give  them  what  they  ask The  legatees  ask 

that  by  virtue  of  the  English  doctrine  of  equity,  appli- 
cable to  the  administration  of  English  real  estate  de- 
scended when  personal  legatees  would  be  disappointed  by 
the  payment  of  creditors  out  of  their  fund,  these  legatees 
may  be  declared  entitled  to  acquire  the  rights  of  creditors 
against  the  Scotch  real  estate.  It  is  clear  that  in  Scot- 
land they  would  have  no  such  right ;  and  to  me  it  seems 
equally  clear  that  unless  they  have  such  a  right  in  Scot- 
land the  law  of  England  cannot  give  it  to  them.  It  is 
admitted,  as  I  understand,  that  the  burthen  of  liability  to 
debts,  so  far  as  relates  to  real  estate,  can  only  be  created 
by  the  lex  loci  rei  sitce ;  but  it  is  suggested  that  the  bur- 
then may  be  laid  on  real  estate  on  which  it  is  not  imposed 
by  the  lex  loci  rei  sitce  by  an  indirect  equity  in  favour  of 
the  legatees,  because  the  creditors  who  have  been  paid 
might  have  pursued  their  own  rights  against  the  real 
estate  without  waiting,  in  the  first  instance,  to  see  whether 
there  was  personal  estate  or  not.  It  seems  quite  impos- 
.  sible  that  this  can  be  correct ;  because,  in  the  first  place, 
as  against  the  real  estate  in  Scotland  the  Courts  of  Eng- 
land have  no  jurisdiction  at  all.  Any  Jurisdiction  which 
they  can  exercise  as  to  the  real  estate  in  Scotland  can  only 
be  through  the  medium  of  some  personal  equity  attaching  to 
the  owner  in  Scotland  of  that  real  estate,  who,  in  this  case, 
is  the  Scotch  heir.  WJiat  is  that  personal  equity  ?  There 
;is  no  fiduciary  relation.  What  right  have  these  legatees, 
upon  the  footing  of  personal  equity,  to  say  that  the  heir 
shall  not  enjoy  the  Scotch  real  estate  as  the  law  of  Scot- 
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land  gives  it  to  him,  or  that  any  burthen  shall  directly  or 
indirectly  be  thrown  upon  that  real  estate  in  their  favour, 
which  would  not  be  imposed  by  the  law  of  Scotland  ?  It 
seems  to  me  quite  clear  that  this  Court  carnnot  found  any  such 
equity  upon  the  accident  of  this  heir-at-law  heing  hefore  it  as 
a  party  to  the  suit.  The  equity  must  be  fotinded  upon 
some  higher  principle.  The  fallacy  which  pervaded  the 
whole  of  the  argument  for  the  respondent  was  this,  that 
it  was  assumed  that  the  Scotch  estate  was  properly  brought 
into  this  court  as  the  forum  of  administration.  But 
without  first  showing  what  this  Court  has  to  do  with 
respect  to  the  Scotch  real  estate,  and  why  it  ought  to  be 
done,  the  proposition  is  not  made  out.  There  are,  in  point 
of  fact,  no  debts  to  he  paid  out  of  the  Scotch  real  estate ;  there 
are  no  trusts  to  he  executed  as  to  the  Scotch  real  estate ;  there 
is  no  contract  to  he  enforced  as  to  the  Scotch  real  estate." 

The  rule  which  is  therefore  to  be  drawn  from  the 
decision  of  Lord  Selbome  just  quoted  (with  which  Lord 
Justice  Mellish  concurred),  is,  that  in  order  to  affect 
real  estate  situate  abroad  with  an  equity  which  does  not 
attach  to  it  by  the  lex  loci  rei  sitce,  there  must  be  a  privity 
shown  to  exist  between  the  parties  seeking  to  establish 
the  equity  and  the  owner  of  that  real  estate,  and  that  it 
must  be  a  privity  which  arises  either  from  contract  or 
from  the  existence  of  a  fiduciary  relation  between  the 
parties.  According  to  the  cases  just  cited,(a)  it  is  also 
necessary  that  the  defendant  at  least  should  be  domiciled 
in  this  country,  or  that  the  contract  out  of  which  the 
privity  arises  should  have  been  entered  into  here.  Mr. 
Westlake  says  that  it  may  probably  be  laid  down  as  a 
principle,  as  it  is  certainly  demanded  by  the  very  nature 
of  sovereignty,  that  the  jurisdiction  of  the  English  Courts 
will  not  be  exercised  as  to  persons  domiciled  abroad,  and 
as  to  their  conduct  abroad,  even  though  process  may  have 
been  served  on  them  here.(&)     And  this  being  a  general 

(a)  Ooohney  v.  Anderson,  31  Beav.  452  ;  Blalte\.  Blake,  iZ  W.  E.  944; 
Matthmi  v.  Galitzin,  L.  R.  18  Eq.  340. 

(6)  Westlake,  Priv.  Int.  Law,  §  127 ;  see  the  cases  cited  in  Sendrich  v. 
Wood,  9  W.  E.  588. 
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rule,  it  would  be  so  cb  fortiori  in  cases  relating  to  real     Pakt  il. 
estate  situate  abroad,  which  there  would  be  no  pretence    ^"°^'°°^^' 
for  affecting  indirectly  through  the  person  of  the  owner,     Cap.  VI. 
unless  that  owner  were  either  domiciled  within  the  juris-  jurisdiction 
diction,  or  had  entered  into  a  contract  within  its  limits  «« to  Land. 
in  relation   to   the   real   estate  which  it  was  sought  to 
affect. 

But  a  distinction  has  been  drawn  as  to  those  cases 
where  the  lex  situs  positively  excludes  the  operation  of 
the  equitable  doctrine  on  which  the  English  Court  is 
asked  to  act  in  personam.  In  such  a  case  the  English 
Court  will  decline  to  interfere,  in  accordance  with  the 
dictum  of  Lord  Campbell  (cited  above),  that  a  decree 
should  not  be  made  which  would  be  treated  in  the  situs 
as  hnttum  fulmen.(a) 

Subject  to  these  restrictions,  there  have  been  abundant  Equities 
examples  of  equities  being  enforced  in  relation  to  real  ®"  ^"'^  ' 
estate  situate  abroad.  Thus,  trusts  will  be  enforced, 
though  affecting  foreign  lands, (6)  accounts  taken  between 
tenants  in  common  for  waste  and  generally,  (c)  and 
contracts  for  sale  ordered  to  be  specifically  performed. (cZ) 
But  foreign  boundaries  will  not  be  settled,(e)  nor  will 
partition  of  foreign  lands  be  decreed,  (/)  nor  will  an  issue 
be  directed  to  try  the  validity  of  a  will  of  lands  lying 
out  of  the  jurisdiction, (^)  nor  will  discovery  be  granted  in 
aid  of  a  suit  abroad  to  recover  foreign  land,(A.)  nor  will 
mortgagees  of  foreign  realty  be  restrained  from  suing 
in  the  country  where  it  is  situate  to  enforce  their  security, 
although  the  mortgagor  is  a  company  in  process  of  being 

(a)  Martin  v.  Martin,  2  E.  &  My.  507 ;  and  per  Lord  Campbell  in 
Morris  v.  Chambers,  3  De  G.  F.  &  J.  584,  585  ;  Ex  parte.  Pollard,  Mont. 
&  Oh.  239  ;  Ex  parte  Sblthausen,  9  Ob.  722  ;   Ooote  v.  Jechs,  13  Bq.  597. 

(5)  KiMare  v.  Eustace,  i  Vem.  422. 

(c)  Carteret  v.  Petty,  2  Swans.  323,  n.  ;  Eoherdean  v.  Bom,  i  Atk.  543. 

{d)  Archer  v.  Preston,  1  Vera.  77  ;  Jackson  v.  Petrie,  10  Ves.  164  ;  see 
note  to  Penn  v.  Baltimore,  i  Tad.  L.  0.  1047,  for  further  examples. 

(e)  Penn  v.  Baltimore,  l  Ves.  Sen.  444  ;  see  Tulloch  v.  Hartley,  I  Y.  & 
C.C.  C.  H4. 

(/)  Cartwright  v.  Pettm,  2  Ch.  Cas.  214. 

(o)  IHke  v.  Hoare,  2  Eden,  182. 

(A)  Reiner  v.  Salisbury,  2  Ch.  D.  378. 
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Part  II.     wound  up  in  Bngland.(a)     The  ground  of  the  last  deci- 

■    sion  appears   to    have    been,  that    the  party  asking  for 

Cap.  VI.     the  injunction  could  appear  before  the  foreign  tribunal, 

'Jurisdiction  ^^^  assert  his  rights  there,  the  proceedings  abroad  beiog 

as  to  Land,    also  prior  in  point  of  date.     There  was,  however,  authority 

cited  for  restraining  a  foreign   action   under  analogous 

circumstances,  where  immovables  were  not  concerned.(&) 

On  similar  principles,  a  suit  to  enforce  a  lien  on  real 

estate  in  Prussia  cannot  be  sustained  unless  there  is  some 

privity  of  contract  between  the  parties  to  it.     In  such  a 

case,  a  declaration  of  lien  will  be  made,  and  the  Court  will 

in  some  cases  appoint  a  receiver ;  but  it  will  be  left  to  the 

plaintiff  to  make  it  available,  if  he  can,  by  means  of  the 

foreign  tribunals,  (c)     In  the  case  of  Holmes  v.  Begina  (d) 

certain  lands  in  the  colonies  were  vested  in  the  Queen  by 

an  Act  of  the  Provincial  Legislature,  and  it  was  held  that 

the  Courts  of  this  country,  acting  in  personam,  had  not 

jurisdiction  to  entertain  a  petition  of  right  in  respect  of 

such  lands,  praying  for  a  reconveyance  of  part  of  them 

to  the  suppliants  on  equitable  grounds.     A  power  was 

formerly  assumed  of  granting  sequestrations  against  the 

estates    of  defendants   situated  in  Ireland,(6)  but  these 

cases  are  of  doubtful  authority,  and  the  observations  of 

Lord  Brougham  on  the  judgment  in  the  latter  case,  in 

Portarlington  v.  Soul'by,(f)  show  that  they  would  not  now 

Abolition  of     be  followed.     In  the  late  case  of  Whitaker  v.  Forbes,(ci) 

mleaoivenve.  •^.  ^g^g  j^^j^  ^^g^^.  a,n  action  of  debt  for  a  rent-charge  on 

lands    situate    in   Australia    was    not    maintainable    in 

England,   but  this   was   on  the   ground   that   such   an 

action  was  local  and  not  transitory  in  its  nature,  and 

(a)  Moor  v.  Ando-Italian  jBanh,  lo  Ch.  D.  68i. 

(6)  Ess  parte  Tait,  L.  R.  13  Eq.  311.  In  JEx  parte  Rogers,  In  re 
Boustead,  16  Ch.  D.  665,  667,  it  seems  to  have  been  thought  that  the  leave 
of  the  Court  of  Bankruptcy  ought  to  have  been  obtained,  before  issuing  a 
colonial  sequestration  against  real  estate  of  the  bankrupt  in  a  colony. 

(c)  Norris  v.  Ohambres,  30  L.  J.  Ch.  285. 

(d)  31  L.  J.  Ch.  58  ;  2  J.  &  H.  527-  ,       „    ,„ 

(e)  Arglasse  v.  Muschamp,  i  Vem.  75  ;  IVyer  v.  Bernard,  2  P.   Wms. 


261. 


(f)  •?  My.  &K.  109. 

{^)  L.  E.  10  C.  P.  583  ;  I  C.  P.p.  51- 
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that  the   niles    of    venue,   which    had    not    then    been     Paet  li. 
abolished,  would  prevent  it  from  being  tried  anywhere    I'«o™y. 
but  in  the  forum  sitvs.    It  was  contended  in  that  case,     Cap.  VI. 
in  the  argument  on  appeal,  that  the  rule  as  to  an  action    r   ■  j-^- 
ior  rent-charge  being  local  did  not  apply  to  cases  where    as  to  Land. 
the  land  was  situated  out  of  England;  but  Lord  Oaii-ns 
denied  that  there  was,  either  in  principle  or  authority, 
any  ground  for  such  a  proposition.    In  Phillips  v.  Uyre  (a) 
Willes,  J.,  said :  "  Our  courts  are  said  to  be  more  open  to 
admit   actions   founded   upon  foreign   transactions   than 
those  of  any  European  country ;  but  there  are  restrictions 
m  respect  of  locality,  which  exclude  some  foreign  causes 
of  action  altogether — ^namely,  those  which  would  be  local 
if  they  arose  in  England,  such  as  trespass  to  land  (Doulson 
V.  Matthews,  4  T.  R.  503)."     These  particular  restrictions, 
in  respect  of  venue,  have  now  been  removed  by  the  Judi- 
cature Act,    187s,  Order  xxxvi.  r,  i.     In  the  late  case 
of  Buenos  Ayres  Railway   Co.   v.  Northern  Railway  of 
Buenos  Ayres   Co.,(h)  the  plaintiff  and  defendant  com- 
panies  were   both   registered  and    had   their  offices   in 
England,  and  the  action  was  brought  on  a  contract  for 
the  use   and   occupation   of  land   and  buUdiugs  within 
the  dominions  of  the  Argentine  Republic.    The  statement 
of  defence   alleged  these   facts,  and  further  that  both 
companies  were  domiciled  in  the  Argentine   Republic, 
where  the   alleged   contract  was    made,   and    that    the 
Government  of  that  State  had  "  assumed  jurisdiction " 
in  the  matter.     It  was  contended  that,  as  the  claim  of 
the  plaintiffs  related  to  immovable  property  and  rights 
incident  to   immovable  property   situated  in  a   foreign 
country,  the  High  Court  of  Justice  had  not  jurisdiction 
over  the  same;  and  that  for  it  to  assume  to  adjudicate 
thereon  would  under  the  above  circumstances  be  a  viola- 
tion of  the  comity  of  nations.     A  further  contention  was 
set  up  that  the  claim  could  not  be  conveniently  disposed 
of  in  England,  inasmuch  as  the  contract  sued  on  had 
been  made  abroad,  and  was  therefore  subject  to  the  law 

(a)  L.  R.  6  Q.  B.  i,  28.  (6)  36  L.  T.  148. 
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of  the  locus  contractus.  This  defence  was  held  bad  on 
demurrer,  Mellor,  J.,  saying  that  there  was  nothing  in 
it  to  establish  that  jurisdiction  over  the  subject-matter 
of  the  claim  was,  either  by  law  or  by  contract  of  the 
parties,  vested  exclusively  in  the  courts  of  the  Argentine 
Eepublic. 

It  was  said  above  that  trusts  respecting  lands  out  of 
the  jurisdiction  will  be  enforced  by  the  Court  of  Chancery, 
but  this  will  obviously  be  so  only  when  the  trustees  are 
persons  on  whom  the  Court  can  effectually  act,  and  if 
there  are  no  such  trustees,  no  trust  can  be  settled  or 
enforced.  In  JVew  v.  Bonaker  (a)  a  testator  gave  certain 
funds  to  the  President  and  Vice-President  of  the  United 
States  and  the  Governor  of  Pennsylvania,  to  build  and 
endow  a  college  for  special  purposes  in  Pennsylvania. 
The  trustees  having  disclaimed,  Malins,  V.O.,  refused  to 
attempt  to  settle  a  scheme  for  the  administration  of  the 
trust,  and  held  that  the  funds  bequeathed  fell  into  the 
residuary  estate.  The  ground,  however,  of  the  decision 
was  rather  the  principle  of  Attorney-General  v.  Sturge,(li) 
that  it  does  not  fall  within  the  province  or  power  of  the 
Court  to  see  to  the  administration  of  a  foreign  charity,  than 
the  fact  that  the  trust  contemplated  the  acquisition  and 
holding  of  foreign  land  for  a  particular  purpose. 

With  regard  to  injunctions  to  restrain  proceeduigs 
abroad  for  the  recovery  of  real  estate,  the  Court  will 
grant  them  at  its  discretion,  if  there  is  reason  to  believe 
that  all  the  matters  in  dispute  will  be  better  determiaed 
in  England,  and  the  parties  are  before  the  Court,  so  as  to 
be  controlled  by  it  effectually.(c)  In  the  more  recent 
case  of  ITope  v.  Carnegie,(d)  a  British  subject,  entitled 
to  real  and  personal  estate,  both  in  England  and  the 
Netherlands,  died  domiciled  in  England,  leaving  a  will 
by  which  he  gave  to  trustees  all  his  property  here  and 
abroad,  but  as  to  his  foreign  property  only  so  far  as 
he  could  dispose  of  it  according  to  the  lex  rei  sitce.    A 


(o)  L.  E.  4  Eq.  655- 

(c)  Bunhury  v.  Bunhury,  I  Beav.  318. 


(i)  19  Beav.  S97. 
[d)  L.  E.  I  Ch.  320. 
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decree  was  made  in  England  for  the  administration  of     Pakt  II. 
his   estate,   and   subsequently  one   of  his  children   insti-    ^0™^"'. 
tuted  proceedings  in  the  Netherlands  for  the  administra-     Cap.  vi. 
tion  of  his  real  and  personal  estate  in  that  country.     It  jurisdiction 
was  held  by  Knight  Bruce,  V.C.,  that  the  proceedings  «« *"  Land. 
in  the  Netherlands  ought  to  be   restrained   as   to  the 
personal  estate,  but  not  as  to  the  realty,  leaving  them  to 
be   carried  on   separately   as  to  that,   if  possible;   but 
Turner,  V.O.,  thought  that  the  proceedings  ought  to  be 
restrained  as  to  the  real  estate  abroad  also,  on  the  analogy 
of  Bwibury  v.  Bu7ibury.{a) 

The  balance  of  authority,  however,  is  certainly  against 
any  interference  with  the  forum  situs,  so  far  as  regards 
realty,  though  the  jurisdiction  has  always  been  asserted. 
The  question  was  much  discussed  in  Carron  Iron  Com- 
pany V.  Mcidaren,(V)  where  the  cases  on  the  subject  are 
carefully  examined  by  Lord  St.  Leonards.  In  Bushhy 
V.  Munday,(c)  proceedings  in  Scotland  on  a  Scotch 
heritable  bond  were  restrained  by  Sir  John  Leach,  on 
the  ground  that  the  validity  of  the  bond  could  best  be 
decided  in  England ;  but  a  similar  injunction  was  dissolved 
by  Lord  Eldon  in  Kennedy  v.  Cassilis,(d)  under  the  cir- 
cumstances of  that  case,  though  he  expressed  himself 
satisfied  as  to  the  jurisdiction.  So  in  Jones  v.  Geddes,(e) 
an  injunction  had  been  granted  against  a  heritable  bond 
creditor  who  was  proceeding  in  Scotland  against  the 
assignees  in  bankruptcy  of  the  obligor,  who  had  real 
estate  there.  Lord  Lyndhurst  dissolved  the  injunction 
upon  a  simple  consideration  of  the  balance  of  conveniences 
and  inconveniences  of  the  different  courses  of  action,  but 
here  also  the  jurisdiction  was  fully  recognised.  And 
citing  Elliot  v.  Lord  Minto,{f)  Lord  St.  Leonards  says : 
"  Of  course  questions  of  Scotch  law — for  example,  the 
right  of  Scotch  estates  to  be  exonerated  out  of  the 
personal  estate — must  be   decided  according  to   Scotch 

(o)  Bunlmry  v.  Buribury,  1  Beav.  318.  f5)  S  H.  L.  C.  416. 

(c)  jMadd.  297.  {d)  2  Swans.  313. 

(fi)  I  Phill.  724 ;   Wedderburn  v.  Wedderlurn,  4  My.  &  Or.  585. 
(/)  6  Madd.  16. 
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law;  and  if  practicable,  in  a  complicated  case,  by  the 
Courts  in  Scotland."  In  cases,  however,  where  litigation 
is  pending  in  England,  and  complete  relief  may  be  had 
here,  the  Court  of  Chancery  will  restrain  foreign  proceed- 
ings taken  by  a  party  to  the  suit,  as  a  vexatious  harassing 
of  the  opposite  party.(a)  This  was  the  ground  of  the 
decisions  in  Harrison  v.  GurneyQ))  and  Beckford  v. 
Kenible.ic)  In  Harrison  v.  Ourney  a  decree  had  been 
obtained  for  the  execution  of  the  trusts  of  a  deed  for  the 
benefit  of  creditors,  and  a  receiver  of  real  estates  in 
England  and  Ireland  had  been  appoiated.  Some  of  the 
trustees  having  filed  a  bill  in  Ireland  for  executing  the 
trusts  of  the  same  deed.  Lord  Eldon  restrained  them  from 
prosecuting  that  suit,  on  the  ground  that  it  sought  the 
same  relief  as  might  be  had  under  the  decree  olstained  in 
this  country.  In  Beckford  v.  Kemble,  after  a  decree  in 
this  country  for  an  account  on  a  bill  to  redeem  a  West 
Indian  mortgage.  Sir  John  Leach  would  not  allow  the 
mortgagee  to  prosecute  a  suit  in  the  forum  situs  for 
foreclosing  the  same  mortgage,  on  the  ground  that  full 
relief  might  be  obtained  under  the  decree  in  this  country. 
The  point  arose  more  recently  in  Baillie  v.  BaiUie,(d)  but 
though  an  injunction  was  granted  in  that  case,  Malins, 
V.C,  expressly  said  that  the  question  there  was  only 
about  the  personal  estate  of  a  domiciled  Englishman,  and 
that  he  was  not  interfering  with  any  remedy  that  might 
exist  in  Scotland  against  the  real  estate  situated  there  of 
the  testator. 

A  distinction  is  pointed  out  by  Mr.  Westlake  (Priv. 
Int.  Law,  §  64)  between  cases  where  the  equity  binding 
on  the  person,  and  enforced  by  the  English  Court,  does  not 
exist  by  the  law  of  the  situs,  and  cases  where  it  is 
absolutely  excluded  by  it.  Where  the  Court  acts  upon 
foreign  lands,  it  does  so,  as  explained  in  Cranston  v. 
Jolinston,{e)  through  the  conscience  of  the  person  whom 


(a)  Per  Lord  Cranworth,  5  H.  L.  C.  437. 
(J)  2  J.  &  W.  563. 
{d)  L.  E.  5  Eq.  175. 


I  Sim.  &  S.  7. 
e)  3  Ves.  170. 
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it  has  the  power  and  duty  of  controlliiig ;  and  it  is  Pabt  n. 
immaterial  if  the  special  equity  to  be  enforced  has  no  ^°'''^°^^' 
existence  in  the  eye  of  the  lex  situs,  with  which,  as  to  the  Cap.  VI. 
kind  of  remedy  applicable  to  the  circumstances,  the  jurisdiction 
English  law  is  not  likely  to  coincide.  This  is  seen  in  the  <**  *"  Land. 
case  of  Hx  -parte  Pollard,  Re  C(mrtney,(a)  where  an  equit- 
able mortgage,  according  to  English  law,  was  effected  by 
depositing  the  title  deeds  of  real  estate  in  Scotland ;  and 
it  was  held  that  this  mortgage  could  be  enforced,  although 
it  was  found  in  the  special  case  that  by  the  Scotch  law  no 
lien  or  mortgage  was  created  by  the  deposit.  The  prin- 
ciple of  this  case  was  followed  in  Ex  parte  Holtliaitsen,  Be 
Scheihler,(b)  with  respect  to  property  situated  at  Shanghai, 
in  China,  though  no  conflict  with  the  lex  situs  there  arose, 
and  the  question  was  whether  the  contract  was  to  be 
governed  by  English  or  Prussian  law,  having  been  entered 
into  by  correspondence  between  parties  resident  in  London 
and  Prussia  respectively.  But  in  Martin  v.  Martin  (c)  a 
post-nuptial  settlement  of  land  in  Demerara  invalid  by  the 
law  of  that  colony,  was  held  ineffectual  as  against  a  sub- 
sequent mortgagee  with  notice,  on  the  ground  that  the  law 
of  Demerara  expressly  prevented  the  settlement  from 
operating  so  as  to  diminish  the  absolute  ownership  and 
control  of  the  husband  and  wife  over  the  estate.  The 
principle  was  substantially  the  same  as  that  in  Ux  parte 
Borrodaile,  Be  Buckcr,(d)  where  an  equitable  mortgage, 
by  the  deposit  of  title-deeds,  of  slaves  in  Antigua,  was 
declared  invalid,  on  the  ground  that  the  laws  of  the  colony 
declared  void  the  creation  of  any  interest  in  slaves — at 
that  time  real  prgperty — unless  the  title  was  made  appa- 
rent by  the  intervention  of  certain  forms,  which  in  that 
case  had  been  disregarded.  The  distinction  between  this 
case  and  that  of  Ex  parte  Pollard  just  referred  to,  is  appa- 
rent on  comparing  the  two.  And  in  Waterhouse  v.  Stans- 
field  (e)  Turner,  V.C.,  said  that  when  the  law  of  a  foreign 

(a)  Mont.  &  Ch.  239  ;  see  Coote  v.  Jecks,  L.  B.  13  Eq.  597. 

(6)  L.  E.  9  Ch.  722.  (c)  2  Euss.  &  My.  507. 

(d)  2  Mont.  &  Ayr.  398.  (c)  1.0  Hare,  259;  see  2  Hare,  i,  8,  12. 
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country  placed  a  restraint  upon  the  alienation  of  property 
situated  there,  an  equity  arising  here  on  a  contract  respect- 
ing such  property  could  not  be  enforced  against  the  hx  rei 
sitae. 

With  regard  to  the  jurisdiction  in  respect  of  injuries 
to  foreign  realty,  the  question  was  until  lately  governed 
by  the  distinction  between  local  and  transitory  actions, 
and  the  distinctions  as  to  venue  which  have  been  removed 
by  the  Judicature  Act,(a)  Skinner  v.  The  Hast  India 
Company,(l})  which  was  decided  in  1665,  it  was  solemnly 
laid  down  that  no  action  lay  in  England  for  torts  to  real 
property  or  fixtures  abroad ;  but  in  a  subsequent  case  (c) 
Lord  Mansfield  took  a  distinction  between  actions  con- 
cerning the  title  to  or  possession  of  foreign  realty,  and 
those  for  damages  based  on  an  injury  to  foreign  realty, 
and  referred  to  an  action  which  had  come  before  him 
against  a  captain  in  the  English  navy  who  had  pulled 
down  some  houses  in  Nova  Scotia,  and  which  he  had  ruled 
was  maintainable.  In  Doulson  v.  Matthews,{d)  however, 
although  Lord  Mansfield's  dicta  were  brought  before  the 
notice  of  the  Court,  they  were  distinctly  overruled,  and  it 
was  decided  again  that  no  action  lay  in  this  country  for 
trespass  to  realty  situate  abroad.  Since  the  restrictions 
as  to  venns  have  been  removed,  the  question  has  been 
mooted  in  a  late  case  in  the  Probate  and  Admiralty 
Division  of  the  High  Court,(6)  where  an  English  com- 
pany, possessed  of  a  pier  in  Spain,  instituted  a  cause 
of  damage  against  an  English  ship  for  negligently  injur- 
ing it;  but  the  ship  having  been  released  from  arrest 
upon  an  agreement  that  the  liabilities  of  the  parties 
should  be  decided  in  the  English  courts,  the  owners  were 
prevented  from  setting  up  any  objection  to  the  jurisdic- 
tion. In  deciding  that  the  law  of  Spain  must  govern  the 
case,  Mellish,  L. J.,  used  the  following  expressions  (/) : — 
"If  that  is   the  rule  respecting  personal  wrongs    and 


o)  37  &  39  Vict.  0.  77  ;  OrJ.  xxxvi.  r.  i. 
^c)  Mostyn  v.  Fah-igas,  Cowp.  180. 
(e)  The  M.  Moxham,  L.  E.  i  P.  D.  107. 


(6)  Cited  Cowp.  167. 

(d)  4  T.  R.  503. 

(/)  L.  E.  I  P.  D.  p.  112. 
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respecting  wrongs  to  personal   property " — i.e.,  that  no      Paet  U. 

action  can  be  maintained  in  England  for  a  wrongful  act,        

unless  it  is  wrongful  by  tlie  law  of  the  country  where  it  was     '^^-  ^^■ 

committed,  as  well  as  by  English  law — "  it  seems  to  me  Jurisdiction 

d  fortiori  that  it  must  be  the  rule  as  to  wrongful  acts  to  "*  to^Land. 

real  or  immovable  property  in  a  foreign  country.    Whether 

the  rule  as  to  wrongful  acts  to  immovable  property  in  a 

foreign  country  does  not  go  still  further,  and  prevent  an 

action  from  being  brought  at  all,  is  a  question  which  it  is 

not  necessary  to  determine  in  this  case ;  because,  having 

regard  to  the  consent  of  the  parties  and  the  agreement  that 

has  been  come  to,  no  objection  to  the  jurisdiction  could  be 

taken,"  And  James,  L.  J.,  said  in  the  same  case,  that  had  it 

not  been  for  this  agreement,  very  grave  difficulties  indeed 

might  have  arisen  as  to  the  jurisdiction  of  the  Court  to 

entertain  any  action  or  proceedings  whatever  with  respect 

to  injuries  done  to  foreign  soil.   It  would  indeed  seem  clear.  Effect  of 

that  a  mere  alteration  in  the  rules  of  procedure  in  the  abolition  of 
T-,      ,.  ,  ,T  ,,...,..       rules  o:  wenwe. 

English' courts  could  not  operate  to  extend  their  jurisdiction 

beyond  the  limits  which  were  formerly  laid  down,  if  those 
limits  were  originally  defined  not  only  by  the  necessities 
of  procedure,  but  by  the  principles  of  the  law  of  nations 
which  English  law  recognises.  Whether,  however,  the 
law  of  nations  did  thus  define  them  appears  very  doubtful 
when  the  unlimited  jurisdiction  in  the  case  of  personal 
torts,  to  which  the  rules  of  venue  did  not  apply  is  con- 
sidered. According  to  Mellish,  L.J.,  in  the  judgment 
from  which  quotation  has  just  been  made,  it  is  an 
established  principle  that  no  action  can  be  maintained  in 
the  courts  of  England  on  account  of  a  wrongful  act  either 
to  a  person  or  personal  property,  committed  within  the 
jurisdiction  of  a  foreign  country,  unless  the  act  is  wrongful 
by  the  law  of  the  country  where  it  is  committed,  and  also 
wrongful  by  the  law  of  this  country,  (a)     Thus,  in  Phillips 

(a)  The  M.  Moxham,  L.  E.  I  P.  D.  107,  iii  ;  Phillips  v.  Eyre,  L.  E. 
6  Q.  B.  I  ;  The  BaUey,  L.  E.  2  P.  C.  193  ;  General  Steam  Navigation  Co. 
V.  GuiUon,  n  M.  &  W.  877,  89s ;  Mostyn  v.  Fdbrigas,  i  Sm.  L.  C.  658 ; 
Scott  V.  Seymowr,  i  H.  &  0.  219 ;  31  L.  J.  Ex.  457  ;  Bullock  v.  Caird,  L.  E. 
10  Q.  IB.  276,  and  infrA. 
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Paet  II.     V.  Eyre,  where  the  liability  of  the  defendant  had  been 

■    taken  away,  and  his  wrongdoing  purged,  by  the  law  of  the 

Cap.  YI.  country  where  the  tortious  act  was  committed,  it  was  held 
Jurisdiction  that  no  action  could  be  brought  in  this  country.  This 
as  to  Land,  limitation,  however,  is  not  one  of  jurisdiction  at  all ;  but 
results  merely  from  the  principle  that  the  tortious  nature 
of  an  act  must  be  measured  by  the  law  of  the  place  where 
it  is  done,  as  well  as  by  that  of  the  forum  where  the  claim 
for  damages  is  made.(a)  There  has  been  no  authority 
but  that  referred  to  above,  since  the  rules  of  venue  have 
been  abolished,  to  show  whether  the  law  of  nations 
excludes  jurisdiction  over  torts  to  foreign  land  altogether. 
According  to  the  last  edition  of  Story  (§  554)  it  appears  to 
be  the  American  view  that  an  action  for  personal  damages, 
though  founded  on  a  tort  to  foreign  immovables,  is  not 
confined  to  ^e  forum  rei  sitce.  Nor  do  the  reasons  given 
in  the  English  cases  before  the  abolition  of  venue  in  any 
instance  go  beyond  the  necessities  of  English  procedure. 
In  the  language  already  cited  from  the  judgment  of 
Willes,  J.,  in  Phillips  v.  Eyre^iV)  there  is  plainly  nothing 
which  necessarily  means  more  than  that  actions  for  torts 
to  foreign  realty  cannot  be  tried,  because  the  rules  of 
venue  prevent  them  from  coming  before  the  Court.  In 
Mostyn  v.  Fabrigas  (c)  Lord  Mansfield  pointed  out  that 
there  is  a  formal  and  a  substantial  distinction  as  to  the 
locality  of  trials.  The  substantial  distinction  is,  where  the 
effect  of  the  judgment  cannot  be  had,  if  the  action  is  laid 
in  the  wrong  place.  The  formal  distinction  is  that  which 
arises  from  the  mode  of  trial,  and  excludes  certain  actions 
by  means  of  the  rules  of  venue.  And  by  way  of  example, 
it  was  said,  that  there  might  be  a  solid  distinction  of 
locality,  if  an  action  were  brought  relative  to  an  estate  in 
a  foreign  country,  where  the  question  was  a  matter  of  title 
only,  and  not  of  damages.  It  can  hardly  be  doubted  that 
the  rule  as  to  venue  was  in  Lord  Mansfield's  mind  the 
only  obstacle  to  the  trial  by  an  English  Court  of  an  action 

(o)  Vide  infrcb,  Chap.  IX.  (ii.).        (6)  L.  E.  6  Q.  B.  i,  28  ;  ante,  p.  175. 
(c)  Cowp.  161 ;  I  Sm.  L.  C.  658,  680. 
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for  injury  to  foreign  realty.(a)     Nor  is  it  easy  to  maintain     Pakt  II. 
that  there  is  any  reason  .more  yalid  to  restrain  the  juris-    ^°°''^"'^^" 
diction  now  that  that  obstacle  is  removed.     The  execution     Cap.  VI. 
of  the  judgment  in  such  an  action,  inasmuch  as  it  can  jurisdiction 
only  be  brought  when  proper  service  is  effected  on  the   «s  to  Land. 
defendant,  and  execution  can  only  issue  on  his  person  or 
property  within  the  jurisdiction,  cannot  interfere  with 
the  sovereign  rights  of  a  foreign  Power,  as  it  would  in  an 
action  for  the  title  to  or  possession  of  land.     An  injury  to 
land  is  in  fact  a  personal  injury  to  its  owner,  and  is  no 
more  beyond  the  jurisdiction  of  an   English  Court,  on 
general  principles,  than  other  personal  injuries  are.(5) 

Service  out  of  the  jurisdiction  of  a  writ  of  summons,  Sei-vice 
(or  in  the  case  of  a  non-British  subject,  notice  of  the  writ)  ?ui^g°/iotion 
is  governed  by  Order  xr.  r.  i,  of  the  Judicature  Act  Kules ; 
which  provides  as  follows : 

"  I.  Service  out  of  the  jurisdiction  of  a  writ  of  summons 
or  notice  of  a  writ  of  summons  may  be  allowed 
by  the  Court  or  a  judge  whenever 

(a)  The  whole  subject-matter  of  the  action 

is  land  situate  within  the  jurisdiction, 
with  or  without  rents  or  profits. 

(b)  Any  act,  deed,  will,  or  contract,  obligation 

or  liability  affecting  land  or  heredita- 
ments situate  within  the  jurisdiction  is 
sought  to  be  construed,  rectified,  set 
aside,  or  enforced  in  the  action. 
It  has  been  held  that  a  contract  to  pay  rent  is  not  a 
contract,  &c.,  "  affecting  land  "  within  (b).(c)    But  where  the 
action  sought  to  recover  compensation  for  tenant  right 
according  to  the  local  custom  under  which  the  land  was 
demised,  it  was  held  to  be  within  the  rule,  and  service  out 
of  the  jurisdiction  was  ordered. (c^ 

(a)  See,  however,  JDoulson  v.  Matthews,  4  T.  E.  503.  ^   ,..  , 

(J)  See  The  M.  Moxham,  L.E.  i  P.D.  107,  and  infr&.Cha.^.  IX;  (11.).     - 
(c)  Agneuj  v.   Usher,  14  Q.  B.  D.  78 ;  decided  on  appeal  on  different 
grounds,  51  L.  T.  Kep.  752. 
(<i)  Kaye  t.  Sutherland,  20  Q.  B.  D.  147. 
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Part  II 
PkopeW.  SUMMABT. 

Cap.  VI.  JURISDICTION  AS  TO  REAL  PROPERTY   (INCLUDING 

CHATTELS    REAL)    SITUATE    ABROAD. 


p.  159-  The  jurisdiction,    over    real    or    immovable    property, 

abstracted  from  the  acts  and  contracts  of  the  persons  who 
deal  with  it,  belongs  to  the  foruTn,  situs  alone,  which  will 
administer  the  lex  situs  in  exercising  it. 

And  this  general  principle  will  prevent  an  action  from 
being  maintained  in  England  for  the  possession  of  or  pro- 
perty in  foreign  land,  or  discovery  being  obtained  in  aid 
of  such  action  abroad,  independently  of  any  rule  of  pro- 
cedure, such  as  those  which  formerly  prevailed  with  respect 
to  venue. 

pp.  160-170.  But  where  a  personal  equity,  resulting  either  from  a 
trust  or  a  contract  over  which  an  English  Court  has  juris- 
diction, and  not  excluded  by  the  law  of  the  sitiis,  attaches 
to  an  individual  who  is  before  the  English  Court  or  can  be 
brought  before  it,  the  English  Court  will  indirectly  afEect 
foreign  land  by  acting  in  personam,  i.e.,  upon  the  conscience 
of  its  own  justiciable. 

Thus,  by  the  enforcement  of  such  an  equity,  the  title 
to  the  property  in  or  the  right  to  the  possession  of  foreign 
land  may  be  indirectly  transferred. 

p.  169.  The  mere  fact  that  a  contract  relates  to  foreign  land,  or 

to  the  rights  that  are  incident  to  its  possession,  will  not  ex- 
clude the  jurisdiction  of  the  English  Court,  if  the  contract 
is  one  with  which  it  is  otherwise  competent  to  deal ;  at  any 
rate,  unless  it  is  shown  that  the  Courts  of  the  situs  have 
already  and  properly  assumed  jurisdiction  over  the  claim. 

pp.  170,  171.  Where  such  an  equity  as  that  defined  exists,  the  English 
Court  will  at  its  discretion  restrain  by  injunction  proceed- 
ings abroad  with  respect  to  the  foreign  land  to  which  it 
relates. 

p  172.  But  it  seems  that  where  the  equity  is  absolutely  repug- 

nant to  the  lex  situs,  the  English  Court  will  not  enforce  it, 
though  it  would  have  done  so  had  the  equity  in  question 
been  merely  non-existent  by  that  law. 
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There  is  no  direct  authority  to  show  that  the  jurisdiction     Part  II. 
over  torts  to  foreign  land,  which  the  English  Courts  were    l^""''*^""- 
formerly  prevented  from  assuming  by  the  rules  relating     Cap.  VI. 
to   venue,  is   extended   by  the  abolition  of  those  rules ;       174-177. 
but  an  action  founded  on  such  a  tort,  being  for  personal 
damages  only,  might  on  general  principles  be  maintaiued 
liere. 

Service  out  of  the  jurisdiction  in  actions  affecting  land  p.  177. 
is  governed  by  Order  xi.  r.  i  (Judicature  Acts). 

(ii.)  Nature  and  Ithcidents  of  Immovable  Property  and 
Realty. 

It  has  been  already  said  that  a  general  consent  exists 
as  to  the  principle  that  real  or  immovable  property  is  sub- 
ject exclusively  to  the  law  of  the  Government  within  whose 
territory  it  is  situate.  The  authorities  cited  by  Story  for 
this  general  proposition  are  very  numerous,(a)  but  it  will 
be  more  advantageous  to  consider  what  are  the  directions 
in  which  this  lex  situs  is  allowed  exclusive  operation, 
and  how  far  it  extends.  It  must  be  sufficiently  apparent 
from  the  last  section  that  there  are  many  cases  in 
'which  the  exclusive  action  claimed  for  it  is  interfered 
\vith. 

(a)  Nature  of  Realty. — ^The  lex  situs,  in  the  first  place,  I^ex  situs 
must  decide  what  things  and  appurtenances  are  so  closely  arrhnmol'-'^' 
connected  with  the  soil  as  to  partake  of  the  nature  of  ablea. 
fealty,  though  not  themselves  land  in  anything  but  a  legal 
sense.     Of  these  some  are  so  universally  regarded  in  this 
iight,  as  easements  and  rent-charges,  for  example,  that  no 
special  mention  need  be  made  of  them ;  but  with  regard 
to  other  things  whose  cliaracter  is  more  doubtful,  it  is 
laid  down  by  Story  (6)  that  the  question  is  not  so  much 
what  are,  or  ought  to  be  deemed  ex  sud  natura,  movables, 
as  what  are  deemed  so  by  the  law  of  the  place  where  they 
are  situated ;  and  that  to  ascertain  what  is  immovable  pro- 
perty and  what  is  not,  recourse  must  be  had  in  all  cases 
to  the  lex  rei  sitce.     The  English  case  cited  by  Mr.  West- 

(a)  Story,  Conflict  of  Laws,  §  428.  (6)  Ibid.,  §  447. 


i8o 


FOEEIftN   AND    DOMESTIC   LAW. 


P-iRT  II.  lake  (Priv.  Int.  Law,  §  75)  for  the  same  principle  («) 
■    scarcely  seems  to  bear  out  the    proposition   to   its  full 

^^p-  ^l-  extent,  since  the  decision  of  Erskine,  0.  J.,  turned  chiefly 
upon  5  Geo.  II.  c.  7,  s.  4,  which  spoke  of  negroes  as  real 
estate,  and  not  so  much  upon  the  fact  that  they  were  so 
by  the  law  of  Antigua,  where  they  were  situated.  It  may, 
however,  be  taken  generally,  that  the  decision  of  the  les> 
situs  is  universally  accepted  on  such  questions.  In  (Jhatfield 
V.  BercMoldt  (6)  the  question  was  whether  a  rent-charge 
pur  auter  vie  issuing  out  of  English  land  was  liable  to  legacy 
Distinction      duty  as  personal  estate  under  the  English  statutes  (lA 

between  mOY-    r<        tt  tt-  ,  ^\       ^  •  i         ■,  ,    , 

ables  and  per-  "'^O-  ■'•■'■•  C-  20,  s.  9  ;  I  V  ict.  c.  2o},  which  makes  estates  pur 
sonal  estate,  auter  vie  applicable  as  personal  estate  in  the  hands  of 
executors  and  administrators,  and  it  was  held  on  appeal 
that  legacy  duty  was  payable  on  such  rent-charge.  The 
domicil  of  the  testatrix  being  Hungarian,  it  was  contended 
in  opposition  to  the  Crown  that  the  character  of  personal 
property  was  so  impressed  by  the  several  statutes  upon 
the  interest  in  question,  as  to  make  it  for  all  intents  and 
purposes  personal  property,  attached  to  the  domicil  and 
person  of  the  testatrix,  and  therefore  exempt  from  legacy 
duty  according  to  the  principle  of  Tlwmson  v.  Advocate-^ 
General.(c)  It  was  held,  however,  that  the  English  law 
only  made  it  personal  property  for  the  purpose  of  charging 
it  with  legacy  duty,  and  that  except  in  this  limited  respect, 
it  remained  realty.  In  the  words  of  the  juclgment,  it  lay 
upon  the  respondent  to  show  that  by  the  law  of  England 
estates  pur  auter  vie  in  land  had  been  converted  into  pure 
personalty  or  movables,  and  he  did  not  discharge  this 
burden  by  showing  that  by  some  statutory  provisions  in 
some  cases  they  are  to  be  applied  in  the  same  manner  as 
personal  estate.  But  it  was  taken  for  granted  throughout 
that  the  English  law  was  the  proper  test  by  which  to 
decide  the  real  or  personal  nature  of  the  interest  in 
question.     Almost  the  same  point  arose  in  Freke  v.  Lord 

(a)  Ex  parte  Sucher,  3  D.  &  Ch.  704;  see  Smith  v.  Brown,  2  Salk.  666, 

(b)  L.  K.  7  Eg.  192  ;  see  also  Stewart  v.  Garnett,  3  Sim.  398. 

(c)  12  CI.  &  F.  I  ;   Wallace  \.  Attorney-General,  L.  E.  i  Cb.  i. 
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Carhery,{a)  where  it  was  held  that  the  validity  of  a  testa-     Paet  it. 
inentary  disposition  of  an  English  leasehold,  was  governed    '^^°^^- 
by  the  law  of  England,  and  not  by  that  of  the  testator's     Cap.  vi. 
domicil.     In  that  case  a  testator  domiciled  in  Ireland  (to 
which   the   Thellusson  Act  does  not  extend)  devised  an 
English  leasehold  to  trustees  upon  trust  to  sell  and  hold 
the  proceeds  upon  certain  trusts  for  accumulation  invalid 
by  the  Thellusson  Act ;  and  it  was  held  that  these  trusts 
Were  invalid  so  far   as  regarded  the   English  leasehold, 
though  valid  as  to  the  personal  estate,  which  was  to  be 
i-egulated  by  the  law  of  his  domicil.     It  was  contended 
that  the  English  law  regarded  leasehold  property  as  per- 
isonal  estate,  and  therefore  remitted  all  questions  concern- 
ing if  to  the  decision  of  the  law  of  the  testator's  domicil ; 
but  Lord  Selborne  pointed  out  that  this  principle,  expressed 
in  the  Eoman  maxim  "mobilia  seguuntur  personam"  referred 
to  movable  property  only,  as  distinguished  from  immovable  ; 
and  that  although  for  some   purposes'  the   English   law 
regarded  leaseholds  as  chattels,  yet  land,  whether  held  for 
a  chattel  interest  or  held  for  a  freehold  interest,  is,  as  a 
matter  of  fact,  immovable  and  not  movable.   Lord  Selborne 
further  cited   with  approval  the  dicta  of  Story  on  this 
point,  which  have  just  been  referred  to,  and  there  is  now 
no  doubt  that  it  expresses  the  English  law  on  the  subject. 
The  main  difficulty  in  the  matter  arises  from  the  loose 
employment  of  the  terms  "  personal "  and  "  movable  "  as 
synonymous.     That  they  were  so  originally  is  of  course 
evident  from  the  maxim  itself.    Mobilia  seqmmtur  personam 
may  be  freely  translated,  "  movables  are  personal  property," 
but  the  use  of  English  law  has  attached  a  special  and 
definite  meaning  to  the  term  "  personal  estate,"  which 
differs  materially  from  that  more  commonly  given  to  it 
in  internatipnal  jurisprudence.     This  special  meaning  is 
pointed  out  by  Jarman  (on  Wills,  vol.  i.  p.  4,  n.),  who 
says:  "The  distinction  between  real  and  personal  estate 
is  peculiar  to  our  own  policy,  and  is  not  known  to  any 
foreign  system  of  jurisprudence  that  is  founded  on  the  civil 

(o)  L.  E.  16  Eq.  461. 
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Papt  II.     law,  in  wliich  the  only  recognised  distinction  was  between 

Property  i  •/  o 

'_   '    movable  and  immovable  property.     Leaseholds  for  years, 

^^''-  ^I-  therefore,  which  obviously  belong  to  the  latter  denomina- 
tion,  though  they  are  with  us  transmissible  as  personal 
estate,  are  governed  by  the  lex  loci,  and  do  not  follow  the 
person ;  so  that  if  an  Englishman  domiciled  abroad  dies 
possessed  of  such  property,  it  will  devolve  according  to  the 
English  law."  Mr.  Jarman's  subsequent  editors  appear  to 
have  dissented  from  this  proposition,  citing  1 1  Jarm.  Byth. 
Conv.  3rd  ed.  p.  15^  Deane  on  Wills,  p.  15,  Price  v.  Dew^ 
hurst,  4  My.  &  Or.  81,  Jerningham  v.  Herbert,  4  Euss. 
388,  and  Pearniain  v.  Twiss,  2  Giff.  136,  as  authorities 
for  the  ambiguously  worded  proposition  that  the  lex  loci 
must  determine  what  part  of  the  estate  is  real  and  what 
personal,  and  that  then  the  lex  domicilii  comes  in  and 
determines  the  distribution  of  that  part  of  the  property 
which  the  lex  loci  has  declared  to  be  personal.  All  these 
authorities,  however,  plainly  employ  the  word  "  personal  " 
in  the  very  sense  against  which  Mr.  Jarman's  caution  is 
meant  to  guard,  and  the  point  seemed  at  any  rate  to  have 
been  finally  settled  by  Lord  Selbome's  judgment,  just 
referred  to,  in  the  case  of  Freke  v.  Lord  Carhery.ia) 

The  same  question,  however,  has  since  been  again  re- 
■  vived  in  the  recent  case  of  Duncan  v.  Zawson,(b)  where 
the  Court  was  invited  to  distinguish  Freke  v.  Garhery,  on 
the  ground  that  it  had  no  express  reference  to  devolution 
or  succession.  The  attempt  failed,  and  it  was  clearly  laid 
down  that,  in  a  case  of  intestacy,  English  leaseholds^  de- 
volved according  to  the  English  law  (i.e.,  the  Statute  of 
Distributions),  and  not  according  to  the  law  of  the  domicil 
of  the  intestate,  which  in  that  case  was  Scotch.  In  other 
words,  leaseholds  are  immovables  for  the  purposes  of 
succession,  and  are  governed  \>j  the  lex  loci.  The  difficult 
question,  whether  this  involves  the  proposition  that  the 
doctrine  of  Birtwhistle  v.  Vardill  (c)  applies  to  leaseholds 

fa)  L.  E.  16  Eq.  461. 

(6)  L.  R.  41  Ch.  D.  394.     See,  to  the  same  effect,  In  the  Goods  ofGentili, 
I.  K.  9  Eq.  541  ;  and  I)e  Fogapieras  v.  Ihtport,  11  L.  B.  Ir.  123. 
(c)  7  A.  &  F.  895. 
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as  well  as  freeholds,  and  makes  the  right  to  succeed  to  Paet  II. 
leaseholds  dependent  upon  birth  in  wedlock  as  well  as  ^^^^^y. 
legitimacy  by  the  lex  domicilii,  will  be  found  treated  else-  Cap.  VI. 
where.(a) 

The  nature  of  realty  being  thus  undoubtedly  a  question  Incidents  of 
which  the  lex  situs  must  decide,  it  may  be  added  that  jj^ftatfoi^  aTd 
almost  all  the  incidents  which  arise  in  connection  with  it  presoription. 
are  to  be  referred  to  the  same  ]aw.(&)  Thus  the  liability 
for  deterioration  or  waste,  though  it  may  by  accident  be 
enforceable  elsewhere  in  personam,  is  to  be  decided  and 
measured  by  the  lex  situs.{c)  The  rules  df  limitation  and 
prescription,  as  applied  to  real  property,  come  under  this 
head,  and  may  be  mentioned  here.  Both  are  governed  by 
the  lex  situs,  for  the  simple  reason  that  the  situs  is 
necessarily  the  forum.  A  statutory  limitation  absolutely 
extinguishes  a  right  of  action,  irrespective  of  its  merits, 
and,  in  relation  to  land,  has  the  indirect  effect  of  creating 
a  good  title,  by  providing  the  possessor  with  a  valid  de- 
fence to  any  action  which  may  be  brought  to  interfere  with 
his  possession.  It  is  thus  plainly  something  pertaining  to 
the  remedy,  and  being  a  question  of  procedure  must  in 
principle,  as  will  be  shown  again  hereafter,  be  governed 
entirely  by  the  lexfori.(d)  But  it  has  been  already  stated 
that  no  action  can  be  brought  to  interfere  with  the 
possession  of  realty  except  in  the /orwrn  of  the  situs,  so 
that  the  lex  fori  and  the  lex  situs  become  identical. 
Similarly,  prescription  may  be  regarded  as  conferring  a 
title  generally  to  incorporeal  rights  in  realty,  directly,  and 
not  merely  indirectly,  by  providing  the  possessor  with  a 
defence ;  and  the  rules  of  prescription  are  thus  part  of  the 
law  of  property,  of  which  the  lex  situs  is  the  source.     As, 

(a)  See  note  on  this  subject  at  the  end  of  Chap.  VI.  p.  214. 

(6)  Nelson  v.  Bridport,  5  Beav.  547,  570.  ,■„,., 

(c)  BcUthyany  v.  Walford,  36  Ch.  D.  269.  In  this  case  the  Enghsh 
Court  declared  "  that  the  estate  of  the  testator  is  liable  for  the  amounts,  if 
any,  for  which,  hy  the  law  of  Austria,  the  said  estate  or  the  allodial  heirs  of 
the  testator  is  or  are  liable  in  respect  of  the  deterioration  of"  (the  land  in 
question)  ;  and  proceeded,  "Let  the  plaintiff  be  at  liberty  to  take  such  pro- 
ceedings as  he  may  be  advised  in  the  courts  of  Austria  for  the  purpose  of 
ascertaining  the  amount  of  any  such  liabilities." 

{d)  But  as  to  this,  see  Pitt  v.  Dacre,  L.  E.  3  Ch.  D.  295 ;  mfrd,,  p.  184. 
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Pakt'II.     however,  an  incorporeal  right  in  immovables  can  never  be 
^^RTY.    effectually  asserted  except  in  the  courts  of  the  situs,  the 
■  Cap.  VI.     lex  fori  and  the  lex  situs  are  again  identical.     Cases,  how- 
ever,  may  easily  be  conceived  where  a  prescription  or  a 
liinitation  with  regard  to  foreign  immovables  may  be  set 
up  in  an  English  court  in  answer  to  an  attempt  to  enforce 
in  an  English  court  some  such   personal  equity  as  that 
indicated  by  Lord  Selborne  in  JELarrison  v.  Harrison,(a) 
cited   above.     The  question  will  then   arise  whether  the 
lex  fori,  in  matters  of  prescriptions  and  limitations  which 
affect  real  estate,  is  the  proper  law  to  be  followed  for  its 
own  sake,  or  only  so  long  as  it  coiucides  with  the  lex  situs  i 
It  seems  clear  on  principle  that  if  the  rule  of  prescription 
appealed  to  is  not  merely  and  directly  extinctive  of  the 
remedy  sought,  but  is  a  law  which  affects  directly  to  govern 
right  and  title  in  the  immovable  property  concerned,  then 
the  lex  situs  is  the  proper  law  to  govern  as  such.     As  to 
ordinary  rules  of  limitation,  which  are  not  creative  of  title, 
except  indirectly,  the  same  reasoning  hardly  applies.     The 
most  successful  editor  of  Wheaton   (Mr.    Dana)    says  of 
these    rules  (&)  :  "  As  these  statutes  are  rules  of  repose 
resting  on  the  policy  of  the  State,  it  seems  reasonable  that 
any  State  may  apply  them  to  all  suits  in  which  the  aid  of 
its  tribunals  is  invoked,  whether  the  parties  are  citizens 
or  aliens ;  whether  the  thing  in  dispute  is  within  or  without 
the  territory  of  the  State,  and  be  movable  or  immovable, 
corporeal  or  incorporeal.     It  is  true  that  a  statute  of  limi- 
tations indirectly  operates  upon  title  to  property,  and  has 
the  same  effect  in  aid  of  the  party  sued  as  a  defensive 
prescription ;  and  so  it  may  be  argued  that  they  belong 
to  the  laws  of  property  and  not  of  mere  remedy ;  but  it  is 
impossible,  in  international  law,  to  be  governed  by  these 
indirect  operations." 

In  a  modern  case  (c)  it  was,  however,  apparently  assumed 
by  the  Court  that  the  law  which  regulates  the  prescription 
of  actions  as  to  real  estate  is  not  the  lex  fori  but  the  lex 

(o)  L.  R.  8  Ch.  342.  (5)  Wheaton,  Int.  Law,  §  143,  u. 

(c)  Pitt  V.  Lord  Dacre,  L.  E.  3  Ch.  D.  295. 
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•  loci  rei  sitce.  Funds  had  been  paid  into  court  representing  Part  li. 
the  rents  and  profits  of  certain  lands  in  Jamaica,  out  of  P"^^''^- 
which  an  annuity  had  been  granted  by  will  in  18 10.  The  Cap.  VI. 
last  payment  on  account  of  the  annuity  had  been  in  1842, 
and  the  personal  representative  of  the  annuitant  claimed 
to  be  entitled  to  the  funds  in  court  to  satisfy  arrears  of  the 
annuity.  It  was  held  that  the  English  Statute  of  Limita- 
tions did  not  apply  to  land  in  Jamaica,  and  that  the  claim 
of  the  personal  representative  of  the  annuitant  was  not 
barred  by  the  lapse  of  time,  although  it  was  admitted  that 
the  lex  fori  regulated  the  prescription  of  actions  which  did 
not  affect  realty.(a)  Hall,  V.O.,  said, "  There  is  no  corre- 
sponding statute  of  limitations  applicable  to  the  island  of 
Jamaica ;  and  these  annuitants  are,  in  my  judgment,  as 
much  entitled  to  recover  their  annuities  as  the  estate  itself, 
as  they  are  only  portions  of  the  estate."  No  further  notice 
of  the  conflict  between  the  lex  fori  and  the  lex  situs  appears 
to  have  been  taken.  As  to  the  question  of  the  applicability 
of  the  lex  fori  to  cases  of  prescription  in  personal  actions, 
it  will  be  discussed  hereafter  when  treating  of  procedure  ; 
but  it  may  here  be  mentioned  that  Westlake  regards  the 
conflict  as  still  open  for  decision,  while  Story  considers  it 
conclusively  settled  in  favour  of  the  lex  fori.(b)  The 
question  of  the  applicability  of  local  laws  of  prescription 
and  limitation  to  real  or  immovable  property  appears  to 
arise  most  naturally  in  this  form.  It  is  conceded  'that  a 
valid  title  to  land  can  only  be  conferred  or  taken  away  by 
the  lex  rei  sitce.(c)  It  is  equally  indisputable  that  the 
manner  and  time  of  bringing  an  action,  apart  from  any 
question  of  title  to  land,  are  regulated  like  other  matters 
of  procedure,  by  the  lex  fori.(d)  The  title  to  land  can  of 
course  be  only  directly  litigated  in  the  forum  situs,  but  in 
administering  and  enforcing  personal  equities,  it  may  often 
happen  that  it  becomes  necessary  to  inquire  into  the  title 
to  foreign  land  in   an   English  court,  (e)      The   question 

(a)  Citing  Buckmahoye  v.  Motticliund,  8  Moo.  P.  C.  4. 

(J)-  Westlake,  §  252  ;'  Story,  §§  576-581.         (c)  Ante,  p.  161. 

{d)  Infra,  Chap.  X.  (ii.).  (e)  Ante,  p.  r6i,  sj. 
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which  will  then  arise  is,  whether  the  local  law.  of  prescrip- 
tion or  limitation  has  either  conferred  or  taken  away  any 
title  to  the  foreign  land,  or  whether  it  has  merely  enacted 
a  rule  to  regulate  the  procedure  of  its  own  Courts,  which 
will  not  be  binding  upon  those  of  another  country  ?  In 
the  large  majority  of  cases,  such  laws  do  purport  either  to 
create  a  title  positively,  or  negatively  to  take  a  title  away 
by  preventing  its  assertion.  When  the  title  is  positively 
created  by  a  law  of  prescription,  it  is  tolerably  clear  that 
a  foreign  Court  cannot  be  justified  in  ignoring  it,  though 
its  own  laws  of  prescription  would  not  have  conferred  it 
under  the  same  circumstances.  The  matter  is  not  quite 
so  clear  when  the  local  law  of  limitation  merely  enacts 
that,  after  a  certain  lapse  of  time,  no  action  to  assert  title 
shall  be  brought.  A  law  which  prohibits  the  assertion  of 
title  does,  however,  practically  take  it  away,  and  vest  it 
in  some  one  else.  No  person  can  be  said  to  have  a  valid 
title  to  land  by  the  lex  rei  sitce  which  that  law  does  not 
permit  him  to  assert  in  its  own  courts.  When  a  law  takes 
away  a  remedy  altogether,  it  virtually  destroys  the  right 
to  which  such  remedy  is  attached.  To  abolish  a  remedy 
is  not  to  regulate  it ;  and  the  right  to  regulate  the  remedy 
is  all  that  the  lex  fori  can  reasonably  claim.  There  may 
conceivably  be  cases  where  a  law  of  limitation  is  so  framed 
as  to  apply,  and  to  be  intended  to  apply,  to  procedure 
alone ;  but  in  the  majority  of  instances  this  will  not  be 
so  ;  and  subject  to  this  exception,  it  is  submitted  that4he 
provisions  of  the  lex  rei  sitce  as  to  the  period  of  limitation 
applicable  to  immovables  should  be  universally  followed. 

With  regard  to  the  liability  of  foreign  immovables  to 
the  debts  of  the  owner,  the  lex  situs,  apart  from  any 
consideration  of  an  equity  affecting  him,  is  alone  en- 
titled to  be  heard.  In  Harrison  v.  Harrisvnjiai)  on  appeal 
from  the  Master  of  the  Eolls,  where  a  Scotch  heir  had 
elected  to  take  Scotch  lands  by  descent  in  opposition  to 


(a)  Harrison  v.  Harrison,  L. 
6  Bro.  P.  C.  6oi  ;   ~"' 


R.  8  Ch.  342  ;  Drummond  v.  Drummond, 
Elliott  V.  Minto,  6  Madd.  16 ;  Carron  Iron  Co.  v.  Mac 
laren,  5  H.  L.  C.  416. 


IMMOVABLE   PEOPEKTY.  I  87 

an  English  will,  the  domicil  of  the  testator  being  English,  Part  II. 
and  the  will  itself  being  ineffectual  to  pass  real  estate  in  ^^°^^'- 
Scotland,  it  was  decided  that  the  liability  of  the  Scotch  Cap.  VI. 
real  estate  to  the  payment  of  debts,  as  between  the  heir 
and  the  pecuniary  legatees,  must  be  determined  by  the 
law  of  Scotland,  and  not  by  the  law  of  the  country  where 
the  estate  was  being  administered.  In  that  case  Lord 
Selborne  said,  "The  doctrine  of  marshalling,  as  applied 
in  favour  of  legatees  against  heirs-at-law  taking  descended 
real  estates  in  England,  is  part  of  the  lex  loci  of  England 
affecting  those  real  estates,  and  no  question  of  conflict  of 
law  can  arise  under  those  circumstances.  It  is  a  wholly 
different  thing  when  persons,  who  have  an  interest  in  the 
personal  estate  only,  endeavour  indirectly  to  establish  in 
their  own  favour,  or  for  their  own  relief,  a  burthen  upon 
real  estate  situate  in  another  country,  which,  by  the  law 
of  that  country,  would  not  be  administered  so  as  to  give 

them  what  they  ask It  is  admitted,  as  I  understand, 

that  the  burthen  of  liability  to  debt,  so  far  as  relates  to 
real  estate,  can  only  be  created  by  the  lex  loci  rei  dice ; 
but  it  is  suggested  that  the  burthen  may  be  laid  on  real 
estate,  on  which  it  is  not  imposed  by  the  lex  loci  rei  sitce,  by 

an  indirect  equity  in  favour  of  the  legatees What 

is  that  equity?  There  is  no  fiduciary  relation.  What 
right  have  these  legatees,  upon  the  footing  of  personal 
equity,  to  say  that  the  heir  shall  not  enjoy  the  Scotch 
real  estate  as  the  law  of  Scotland  gives  it  to  him,  or  that 
any  burthen  shall  directly  or  indirectly  be  thrown  upon 
that  real  estate  in  their  favour,  which  would  not  be  im- 
posed by  the  law  of  Scotland  ?  "(a)  Similarly  it  was 
decided  in  an  old  case  that  the  question  of  a  creditor's 
lien  on  real  estate  was  to  be  determined  by  the  lex 
situs.Q))  It  may  be  added  that  a  heritable  Scotch  bond  Scotch  heiit- 
in  the  possession  of  an  English  testator  is  real  estate,  and  *^l«l'o°<Js- 
descends  to   his  heir-at-law,(c)   being    regarded    as    an 

(o)  L.  E.  8  Ch.  348.  (5)  Scott  v.  NesUtt,  14  Ves.  438. 

(c)  Johnston  v.  Baker,  4  Madd.  474,  n. ;  Buccletich  7.  Ebare,  4  Madd. 
467  J  Allen  V.  Anderson,  5  Hare,  163. 
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Part  II.  integral  part  of  the  Scotch  land  which  is  bound  by  it  to 
:;: ■    satisfy  the  debt.     Nor  does  the  fact  that  a  personal  obliga^ 

Cap.  VI.  tion  is  inserted  in  such  bonds  alter  their  nature,  the 
personal  security  being  regarded  as  a  mere  adjunct  to  the 
'heritable  security,  (a)  The  case  is  different  where  the 
heritable  bond  is  not  an  asset  in  the  possession  of  the 
testator  or  intestate,  but  a  bond  given  by  him  to  some  one 
else,  and  remaining  after  his  death  as  a  debt  due  from  his 
estate,  as  well  as  a  charge  upon  the  Scotch  land  on  which 
it  was  given.  Thus,  in  Maxwell  v.  Maxwell^Q))  where  an 
English  testator  charged  his  personal  residuary  estate  with 
payment  of  "  all  his  just  debts,"  and  after  the  date  of  his 
will  borrowed  £i^,ooo  on  Scotch  lands,  for  which  he  gave 
a  heritable  bond,  it  was  held  that  the  expression  "  all  my 
just  debts  "  in  the  will,  interpreted  by  the  lex  domicilii  of 
the  testator,  included  the  charge  on  the  Scotch  land,  and 
that  the  residuary  personal  estate  was  liable  to  payment 
of  the  ;^  14,000  in  exoneration  of'  the  Scotch  realty.  The 
Scotch  heir,  who  took  by  intestacy  (the  wUl  not  affecting 
Scotch  lands)  was  therefore  not  put  to  his  election.  It 
will  be  seen  that  this  case,  though  from  one  point  of  view 
the  converse  of  JerningTm/m,  v.  Herbert,{c)  depends  in 
substance  upon  totally  different  principles.  That  case 
shows  that  a  heritable  bond  in  the  possession  of  the  tes- 
tator, a  charge  on  somebody  else's  Scotch  land,  is  in  reality 
regarded  as  a  portion  of  that  land,  and  is  not  included  in  a 
bequest  of  the  testator's  personal  estate  like  other  choses  in 
action,  although  the  debt  which  it  secures  is  also  due  on  a 
personal  bond.  Maxwell  v.  Maxwell,  on  the  contrary,  decided 
that  where  the  testator  had  given  such  a  heritable  bond, 
charging  his  Scotch  land,  the  debt  secured  by  it  was 
within  the  meaning  of  the  phrase  "  all  my  just  debts,"  as 
used  in  his  will.  The  first  case  was  decided  on  the  ground 
that  the  lex  sittis  must  decide  what  is  realty  and  what  is 
not,  and  what  is  sufficient  to  pass  it ;  the  second  on  the 

(a)  Jerningham  v.  Herbert,  4  Euss.  388. 
'    (6)  L.  E.  4  H.  L.  501  ;  S.  C.  iub  voc.  Maxwell  v.  Hyslop,  L.  E.  4  Eq.  407, 

[c)    4  EuBB.  388. 
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ground  that  the  lex  domicilii  must  be  called  in  to  interpret     Pakt  li. 
a  testator's  intention.  Propekty. 

It  has  just  been  said  that  the  fact  of  a  personal  obliga-  Cap.  VI. 
tion  being  inserted  in  a  Scotch  heritable  bond  does  not  Scotob  lierit- 
alter  its  nature,  but  that  it  descends  notwithstanding  to  able  bond— 
the  heir-at-law.  But  if  the  personal  obligation  be  con-  collateral 
tained  in  a  separate  instrument,  so  that  the  debt  due  to  security, 
the  testator  was  secured  both  by  a  Scotch  heritable  bond 
charging  it  on  his  debtor's  land,  and  a  personal  security- 
given  by  the  debtor,  the  personal  security  may  be  dis- 
posed of  by  a  will  in  the  form  of  the  domicil,  and  the  heir 
will  thus  lose  the  benefit  of  the  Scotch  heritable  bond,  as 
the  debt  secured  by  it  may  be  paid  to  the  executor  or 
legatee  under  the  will.  This  has  been  held  not  only  where 
the  personal  bonds  were  specifically  devised  by  the  will,(a) 
but  also  where  the  testator  had  devised  generally  to  his 
executors  "all  his  moneys,  securities  for  mowey,  chattels, 
and  other  personal  estate."(&)  The  principles  on  which 
these  decisions  should  be  distinguished  from  those  cases 
in  which  it  has  been  held  that  a  Scotch  heritable  bond  is 
realty  to  which  the  Scotch  heir  is  entitled,  may  perhaps 
be  best  stated  in  this  way.  Where  a  heritable  bond  alone 
is  taken  by  the  testator  on  lending  his  money,  he  is 
regarded  as  having  in  effect  laid  out  that  money  in  the 
purchase  of  Scotch  land.  But  where  he  takes  a  personal 
bond  as  well,  the  debt  due  to  him  is  regarded  as  still  a 
chose  in  action,  which  still,  therefore,  forms  part  of  his 
personal  estate. 

The  judgment  in  Otist  v.  Goring,  delivered  by  Lord  Oust  v.  Gor- 
Eomilly,  forms  a  convenient  summary  of  the  previous  "'«'• 
cases  on  the  subject,  and  may  be  quoted  with  advantage  : 
"This  is  a  case  in  which  the  determination  of  which 
system  of  law  is  to  prevail  depends  less  upon  principle 
than  upon  authority.  In  order,  therefore,  to  determine 
whether  the  Scotch  or  English  law  shall  prevail  in  this 
case,  it  is  necessary  to  consider  the  authorities  afEecting 

(«)  Bucdevch  V.  Soare,  4  Madd.  467.      (*)   Oust  v.  Goring,  18  Beav,  383. 
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Pabt  II.     cases  of  this  description,  which  I  will  do  in  their  order. 

■    The  first  I  think  necessary  to  mention  is  Brodie  v.  Barry, 

Cap.  VI.  2  Ves.  &  B.  36.  It  is  very  distinguishable  from  this  case. 
There  the  testator  had  by  his  will  purported  to  dispose  of 
his  Scotch  real  estate,  but  the  will  not  being  in  conformity 
with  the  solemnities  required  by  the  Scotch  law,  was  in- 
operative for  this  purpose.  The  question  then  was  whether 
this  raised  a  question  of  election  against  the  Scotch  heir, 
who  was  a  legatee  under  the  will.  Sir  W.  Grant  held 
that  this  was  analogous  to  the  case  of  a  will  purporting  to 
dispose  of  copyholds  not  surrendered  to  the  use  of  the 
will,  and  that  therefore,  as  the  will,  in  the  case  of  copy- 
holds, could  be  read  against  the  customary  heir,  so  also, 
in  that  case,  the  will  could  be  read  against  the  heir  of  the 
Scotch  estates :  the  effect  of  which  was,  that  he  was  put 
to  his  election.  No  contest  arose  between  English  and 
Scotch  securities  for  the  same  debt.  There  was  in  that 
case  no  question  but  that  the  will  did  not  affect  the  debt, 
or  any  instrument  affecting  to  secure  it. 

"The  next  case  is  that  of  Johnstone  v.  Baker,  4  Madd. 
474,  n.  That  also  was  a  case  where  the  heritable  bond 
was  the  only  security  given,  which  bond  did  not  pass  by 
the  will  of  the  testator,  and  which  is,  therefore,  distin- 
guishable from  the  present  case. 

"  The  JDticliess  of  Buccleuch  v.  Hoare  (4  Madd.  467),  before 
Sir  John  Leach,  did  raise  a  question  between  English  and 
Scotch  instruments  given  to  secure  the  same  debt.  In  that 
case  the  testator  had  advanced  sums  of  money  to  the  Duke 
of  Buccleuch  and  the  Duke  of  Montague,  on  two  several 
occasions,  which  sums  were  secured  by  two  Scotch  herit- 
able bonds  and  by  two  ordinary  English  money  bonds. 
The  testator,  by  his  will,  reciting  that  he  was  possessed  of 
two  bonds  or  obligations,  of  the  Dukes  of  Buccleuch  and 
Montague,  bequeathed  them  to  his  executors,  upon  certain 
trusts  specified  in  the  will.  The  Court  held  that  the  will 
passed  the  debt,  and  that  the  heir  was  a  trustee  for  the 
legatee. 

"  In  Jerningham  v.  Herbert  (4  Russ.  388),  before  Sir  John 


■       IMMOVABLE   PROPERTY.  I9I 

Leach,  no  contest  arose  between  English  and  Scotcli  securi-     Pabt  II. 
ties.     That  was  the  case  of  a  Scotch  heritable  bond  given  to     ^o™^'^^- 
secure  a  debt,  which,  although  it  also  contained  a  personal     Cap.  VI. 
obligation  to  pay  the  debt,  as  a  part  of  the  same  instru- 
nrent,   was  held  not  to  pass  by  a   will   which  affected 
English  property  only.     It  does  not  therefore,  as  it  appears 
to  me,  to  govern  this  question. 

"Allen  V.  Anderson  (5  Hare,  163),  before  Sir  James 
Wigram,  was  the  case  of  a  testator  who  at  the  time  of 
making  his  will  was  a  creditor  for  a  large  sum  of  money, 
apparently  not  secured  by  any  instrument  whatever.  Sub- 
sequently to  the  date  of  his  will,  a  Scotch  heritable  bond 
was  given  to  secure  his  debt,  which  bond  was  not  afEected 
by  the  will.  The  Court  held,  that  the  heir  was  not  a  trustee 
for  the  legatees  under  the  will,  and  that  he  was  not  put  to 
his  election.  That  case  also  is  very  distinguishable  from  > 
the  present.  It  seems  to  me  to  have  been  analogous  to  the 
simple  case  of  a  testator  laying  out  money  in  the  purchase 
of  land  subsequently  to  the  date  of  his  will.  The  testator 
took  a  heritable  bond  as  a  security  for  the  debt,  which 
heritable  bond  did  not  pass  by  the  will.  If  he  had  taken 
real  estates  in  England,  in  exchange  for  the  debt,  it  would 
not  have  passed  by  the  will,  and  would  in  that  case  have 
been  in  all  respects  analogous  to  the  case  which  actually 
occurred ;  and  in  the  case  last  supposed  it  is  obvious  that, 
according  to  the  principle  of  JJnglish  law,  the  heir  could 
not  have  been  put  to  his  election. 

"In  Drwn'mond  v.  DrumTnond  (Koberts,  on  Personal 
Security,  p.  209),  before  the  House  of  Lords,  and  com- 
mented upon  by  Sir  W.  Grant  in  Brodie  v.  Barry,  there 
was  no  contest  between  securities.  The  contest  was, 
whether  the  English  personal  estates  or  the  Scotch  real 
estates,  should  be  applied  to  discharge  a  heritable  bond 
granted  by  the  testator  on  his  Scotch  estates ;  and  it. 
was  there  held,  that  the  Scotch  law  was  to  govern  the 
question,  inasmuch  as  the  rights  of  a  person  to  real 
property  must  depend  upon  the  law  of  the  country  where 
it  was  situated;  .and  consequently,  that  the  person  who 
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Part  II.     took  the  Scotch  real  estate  must  take  it  with  the  burthen 

i  RO  PE  B,T  Y 

_ —  ■  upon  it,  that  estate  being  by  the  Scotch  law  the  primary" 
Cap. yi.  fapd  for  the  payment  of  the  bond...  .  .  .  The  only  dis- 
tinction between  Biiccleitch  v.  Hoare  and  the  present  case 
rests  on  this,  that  there  the  testator  had,  by  his  will, 
specifically  bequeathed  the  English  securities  for  the 
debt.  In  this  case  the  testator  has  not  specified  the, 
securities,  but  he  has  disposed  of  his  .pergonal  .property  in 
general  terms.  The  description,  however,  of  the  property 
bequeathed,  contains  the  words  'securities  for  money '_ 
which  obviously  includes  the  bond  in  question.  But  I- 
think  that  this  specific  mention  is  UQt  essential  to  the  case. 
The  English  bond  was  the  primary  security  for  the  debt ; 
it  was  never  cancelled;  and  it  was  not  merged  in  or 
extinguished  by  the  Scotch  bond,  which  was  given  as  an 
additional  security."(a) 


SUMMABY. 

(ii.)   NATURE   AND  INCIDENTS   OF   REAL   OR  IMMOVABLE 
PROPERTY. 

P  179-  The  lex  rei  sitm  is  entitled  to  determine  what  is,  and 

what  is  not,  real  or  immovable  property. 

The  lex- rei  sitce  may  accordingly  impress  the  character 
of  personality  upon  the  res  sita  for  its  own  purposes  (as 

pp.  i8o,  i8i.  for  the  payment  of  legacy  duty),  without  abandoning  its 
claim  to  regard  the  same  res  sita  as  realty  or  immovable 
property  for  the  purposes  of  international  law.  The  lex 
rei  sitce,  in  calling  the  res  sita  personalty,  does  not  thereby 
convert  it  into  movable  personalty.  Movables  and  per- 
sonalty are  not  equivalent  terms. 

The  lex  rei  sitm  will  generally  prevail  as  to  questions  of 
limitation  and  prescription  in  their  application  to  real  or 
immovable  property,  inasmuch  as  these  naturally  arise 

pp.  183-1S6.    only  in  the  forum  rei  sitce.    There  is  some  authority  for 
saying  that  the  lex  rei  sitce  will  also  prevail  when  such 
(o)  Oust  V.  Ooring,  18  Bejiv.  383. 
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questions  arise  in  a  foreign  court ;  but  among  jurists  there     Pabt  II. 
is  some  conflict  of  opinion  on  the  point,  the  lex  fori  assert-    P"^'''- 
ing  its  claim  to  deal  with  the  matter  as  pertaining  to  the     Cap.  VI. 
remedy. 

\  The  lex  rei  sitce  will  determine  the  liaLility  of  real  or 
immovable  property  for  the  debts  of  its  deceased  owner 
testate  or  intestate,  and  the  obligation  of  the  heir  in  re-  pp.  187-192. 
spect  of  those  debts.  But  this  principle  may  be  modified, 
(i.)  by  the  rule  that  the  construction  of  a  will  depends 
upon  the  law  of  the  domicil  of  the  deceased;  (ii.)  by  a 
personal  equity  affecting  the  heir. 

(iii.)  Transfer  of  Immovable  Property  inter  vivos. 

It  is  firmly  established,  that  both  as  regards  the  capacity  Capacity  for 
of  transferring,  and  the  necessary  forms  to  effect  the  transfer,  *™°^'®''" 
of  land,  the  lex  situs  is  alone  competent  to  speak,  (a)  With 
respect  to  formalities,  the  rule  has  been  recently  recognised 
and  followed,  in  a  case  where  it  was  held  that  a  conveyance 
not  under  seal,  executed  in  England,  of  the  right  of  shoot- 
ing over  Scotch  lands,  was  governed  by  Scotch  and  not  by 
English  law.(&)  As  regards  the  question  of  capacity,  there 
is  a  dearth  of  English  decisions,  and  Mr.  Westlake  (Priv. 
Int.  Law,  §  89)  shows  an  inclination  to  refer  to  it,  even 
with  respect  to  the  transfer  of  realty,  to  the  lex  domicilii  of 
the  person,  rather  than  to  the  lex  situs.  It  has  been  pointed 
out  in  a  previous  chapter  that  English  law  as  to  the  proper 
test  for  determining  the  capacity  of  a  person,  with  reference 
to  a  particular  act,  is  in  an  unsatisfactory  state ;  (c)  but  it 
can  hardly  be  supposed  that  the  fact  of  an  Englishman  being 
domiciled  in  Prussia,  where  majority  is  not  attained  until 
the  age  of  twenty-five,  would  be  sufficient  to  invalidate  a 
conveyance  by  him  of  English  land  made  when  he  was 
twenty-four.  This  is,  however,  a  proposition  for  which 
numerous  jurists,  who  advocate  the  claims  of  the  domi- 

'  (a)  Story,  Conflict  of  Laws,  §§  430,  436  a ;    see  the   cases  cited,  Md^ 
428,  n.  3.  (6)  Adama  v.  ChUterhuck,  10  Q.'B.  D.  403. 

(c)  Chap.  in. 

N 


194 


FOEEIGN   AND   DOMESTIC   LAW. 


Paet  n,     ciliary  law,  are  prepared  to  contend ;  (a)  but  the  language 

'    of  Abbott,  0.  J.,  in  JBirtwMstle  v.  VardiU,(b)  may  be  quoted 

Cap.  VI.      to  show  how  untenable  it  must  be  considered.     "  The  rule 


Formalities 
of  transfer. 


Transfer  of  ^^  to  ^^^  law  of  the  domicil  has  never  been  extended  to 

real  property Is  there  any  authority  that  the  law 

of  England,  as  to  any  lands  in  England,  is  to  adopt  the  law 
of  a  foreign  country  ?  "(c) 

As  to  the  formalities  required  to  make  a  valid  transfer, 
there  is  a  greater  abundance  of  decisions.  Transfer  inter 
vivos  of  real  estate,  by  English  law,  must  be  governed  as 
to  the  formalities  which  accompany  it,  by  the  lex  rei  sitm 
alone.  (<f)  In  Bohinson  v.  JBland  (e)  Lord  Mansfield  said : 
"  In  every  disposition  or  contract  where  the  subject-matter 
relates  locally  to  England,  the  law  of  England  must  govern, 
and  must  have  been  intended  to  govern.  Thus  ....  as 
to  conveyances  or  wills  of  land,  the  local  nature  of  the  thing 
requires  them  to  he  carried  into  execution  according  to  the  law 
here."  Waterhouse  v.  Stansfield  (/)  was  a  case  where  the 
effect  of  the  law  in  Demerara  was  considered  as  to  land 
there  situate,  purporting  to  restrain  the  alienation  by  a 
debtor  of  any  immovable  property  without  the  assent  of 
his  creditors,  express  or  implied,  and  without  certain 
prescribed  forms,  intended  to  secure  this  object;  and  it 
was  held  that  such  a  law  must  prevail  to  exclude  the  claim 
of  an  English  assignee  of  the  equitable  interest  in  such 
land.  Turner,  V.O.,  said :  "  When  the  law  of  a  foreign 
country  places  a  restraint  upon  the  alienation  of  the  pro* 
perty  of  a  debtor  situate  in  such  country,  an  equity  arising 
here  on  a  contract  entered  into  in  respect  of  Such  property 
cannot  be  enforced  against  the  lex  loci  rei  sitce." 

The  restraint  spoken  of  in  the  case  last  cited  was,  as 
has  been  said,  only  conditional,  depending  upon  the  neglect 
or  employment  of  the  forms  prescribed  by  the  le 


BestraintB  on 
transfer. 


(a)  See  Story,  Conflict  of  Laws,  §§  432  sq.,  51  sq. 
'    sB.  &C.  4SI. 

As  to  the  recent  alteration  in  the  law  regarding  the  capacity  of  aliens, 
see  33  &  34  Vict.  u.  14,  ante,  p.  I3- 

((i)  2  Dwarris  on  Stat.  648  ;  Warrender  v.   Warrender,  9  Bligh,  127. 
(e)  2  Burr.  1079.  (/)  10  Hare,  254. 
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It  is  to  be  observed,  however,  that  all  restraints  imposed     Part  ll. 
by  that  law,  which  determines   generally  the  effect  and      "o^™- 
operation  of  any  attempt  at  the  transfer  of  realty,  are  to     Cap.  VI. 
be  accepted  as  binding;  and  that  such  restraints  only   Transfer  of 
biad  within  the  territorial  limits  of  the  authority  which  Immovables. 
imposed  them.     Thus  the   English  Statute  of  Mortmain 
does  not  apply  to  land  within  the  colonies,  which  was 
decided  in   Whicker  v.  Hume,(a)  upon  the   authority  of 
Sir  W.  Grant  in  Attorney-General  v.  Stewart,(b)  though  the 
case  turned  more  upon  the  intention  of  the  Legislature, 
and  the  policy  of  the  law  of  mortmain  generally,  than 
upon  the  strictness  of  the  theory  of  the  intra-territorial 
operation  of  all  laws  regulating  the  disposition  of  im- 
jnovables.     Nor  do  they  apply  to  land  in  Scotland ;  but 
where   a   will  was  made  in  England,    and  according  to 
English   form,  by   a   domiciled  Scotchman,  bequeathing 
money  to  trustees  to  purchase  lands  (without  saying  where), 
and  pay  over  the  rents  for  charitable  purposes  to  persons 
resident  in  Scotland,  the  bequest  was  held  void  under  the 
Statute  of  Mortmain,  there  being  nothing  in  the  words  to 
show  that  a  purchase  of  anything  but  English  lands  was 
contemplated. (c) 

In  Benaud  v.  Tourangmv,  (d)  the  effect  of  an  attempt  at 
restriction  of  all  alienation  for  twenty  years,  by  a  Canadian 
testator,  was  discussed  with  reference  to  Canadian  land ; 
and  though  it  was  suggested  in  argument,  by  way  of 
analogy,  that  such  a  restriction  would  be  bad  by  English 
law,  even  if  there  had  been  a  gift  over,  it  was  assumed 
throughout  that  the  real  question  was,  whether  such  a 
restraint  on  the  alienation  of  Canadian  land  was  bad  or 
good  by  the  law  of  Canada.  It  is  true  that  Lord  Eomilly 
said  in  his  judgment  that  it  would  be  invalid,  not  only  by 
the  old  French  law,  prevailing  in  Lower  Canada,  but  by 
the  general  principles  of  jurisprudence ;  but  it  is  plain 
that  all  that  was  meant  by  this  latter  expression  was  to 

(a)  7  H.  L.  C.  124.  (6)  2  Meriv.  143- 

(c)  Attorney-Qenercd  v.  MM,  3  Eusa.  328;   Curtis  v.  Button,   14  Ves. 

537- 
((I)  L.  B.  2  P.  C.  4. 


^^^  FOREIGN  AND   DOMESTIC  LAW. 

PeoTem'     ^^^^  ^^°^^  ^^®^  °f  public  policy  whicli  must  be  taken 

■    as  part  of  the  Common  Law  in  every  part  of  the  British 

Cap.  VI.     Empire. 

SUMMAMY. 
(iii.)   TRANSFER   OF  IMMOVABLE   PROPERTY  INTER   VIVOS. 

P- 193-  The  lex  situs  determines  all  questions  relating  to  the 

transfer  of  real  estate. 

Thus  (infer  alia),   it  determines  the  capacity  of  the 
parties  to  the  tran.sfer. 

[There  is,  however,  little  direci  authority  on  this  point, 
and  jurists  show  a  tendency  to  decide  capacity  on  this,  as 
on  all  other  matters,  by  the  lex  domicilii.] 
pp.  194, 195.  The  formalities  of  the  transfer,  and  the  restrictions  on 
the  freedom  of  alienation,  are  similarly  decided  by  the 
same  law. 

(iv.)  Succession  to  Immovable  Property  hy  Will. 

Formalities  It  is  hardly  necessary  to  state  that  the  principle  that 

immovables,  conveyances  inter  vivos  of  realty  must  comply  with  the 
formalities  required  by  the  lex  situs,  applies  d  fortiori  to 
all  alienations  of  real  property  by  will. (a)  But  a  will, 
though  not  executed  so  as  to  pass  real  estate,  may  be  read 
for  the  purpose  of  discovering  in  it  an  implied  condition 
respecting  real  estate,  annexed  to  a  gift  of  personal  pro- 
perty, and  thus  in  Brodie  v.  Barry, (V)  a  Scotch  heir-at-law, 
who  was  entitled  to  personal  property  under  a  will  made 
in  English  form,  was  put  to  his  election.  Exactly  the 
reverse  case  occurred  in  Bundas  v.  Bundas,(c)  where  the 
heir-at-law  of  real  estate  in  England,  which  the  testator 
had  attempted  to  devise  by  a  will  in  Scotch  form,  imperfect 
to  carry  out  the  intention,  was  put  to  his  approbate  or 
reprobate  of  the  will  as  it  stood.     Where  the  heir-at-law, 

(a)  Coppin  v.  Goppin,  2  P.  Wms.  291  ;  Ourtis  v.  Hutton^  14  Ves.  537 ; 
Bovey  v.  Smith,  1  Vern.  85  ;  Drummond  v.  Drummond,  3  Bro.  P.  C.  Toml, 
601. 

(J)  2  Ves.  &  B.  127.  (c)  2  Dow  &  01.  349. 
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m  such  a  case,  elects  to  take  by  inheritance  in  opposition     Part  II. 
to  the  will,  it  has  been  already  shown  that  no  personal    P«o^'"r- 
equity  attaches  to  him,  by  which  the  foreign  realty  can     Cap.  VI. 
be  affected  by  the  law  of  the  English  court  as  to  mar-  g^uxessionto 
shalling  in  favour  of  legatees,(a)  the  mere  fact  that  he  is  immovables. 
before  the  Court  as  a  party  to  the  suit  not  warranting  any 
interference  as  to  the  foreign  real  estate,  with  the  lex  loci 
rei  sitce.     Such  an  equity  results,  however,  from  the  ex-  Eijuities 
pressed  intention  of  the  testator,  according  to  the  inter-  of  jevi's^e''*''^ 
pretation  of  his  will  by  the  domiciliary  law,(&)  and  therefore 
though  the  English  will  of  a  domiciled  Englishman  may 
not  be  available  to  devise   Scotch  land,  yet  the  heir  to 
whom  it  would  go  on  intestacy  cannot  share  in  other 
benefits  under  the  will,  if  he  defeat  the  intention  of  the 
testator  as  to  the  land  by  taking  advantage  of  the  in- 
validity of  the  will  to  pass  it  to  the  devisee.     In  such  a  Foreign  heir 
case,  therefore,  he  is  put  to  his  election ;  but  the  inten-  ~]^.''®",  P"f 
tion  of  the  testator  to  pass  the  foreign  land  by  his  will 
must  clearly  appear,  and  it  has  been  held  that  general 
expressions  will  not,  as  a  rule,  be  sufficient  to  show  that 
intention,  (c)     General  words  of  intention  will  be  intended 
to  apply  to  such  property  only  as  would  by  its  nature  pass 
by  the  will,  and  to  the  uses  therein  expressed.(rf)     Or,  as 
Lord  Cran worth  expressed  it  in  a  more  modern  case,(e) 
the  designation  of  the  subject  intended  to  be  affected  by 
the  instrument  in  general  words  innports  primd  facie  that 
property  only  upon  which  the  instrument  is  capable  of 
operating.     To  affect  foreign  land  iudirectly  by  a  will  not 
executed  according  to  the  lex  situs,  by  putting  the  heir  to 
his  election,  the  foreign  property  must  be  either  specific- 
ally devised,  as  in  JBrodie  v.  Barry  (/)  or  there  must  be 
at  any  rate  words  from  which  the  intention  to  act  on  it 
can   be   unequivocally  gathered.     These  principles  have 
been  fully  recognised  in  the  later  cases,  an  heir  of  foreign 

(a)  Harrison  v.  Harrison,  L.  E.  8  Ch.  342 ;  ante,  p.  164. 
(6)  MasaweU  v.  MaxweU,  L.  E.  4  H.  L.  501. 

(c)  Johnson  x.Telfourd,  i  Buss.  &  My.  254 ;  Allen-^.Anderson,  s'3sfre,itz- 

(d)  Per  Sir  J.  Leach  in  Johnson  v.  Tdfourd. 

\e)  Maxwell  v.  Maxwell,  2  De  G.  M.  &  G.  705.        (/)  2  Ves.  &  B.  131. 
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Peopeety     ™™0'''^^l6s  being  put  to  Ms  election  by  a  will  not  in  itself 

operating  upon  them,  only  where  there  was  a  personal 

AP.  VI.      equity  affecting  him  with  reference  to  them,  arising  from 


Succession  to  the  expressed  intention  of  the  testator  or  in  any  other 
Immovables,  manner.  Thus,  in  Dewar  v.  Maitland,{a)  a  will  devised 
lands  in  England  to  the  testator's  son  and  heir  for  life, 
remainder  to  trustees,  and  also  lands  in  St.  Kitts  to  the 
same  trustees  upon  trust  to  sell  and  invest  the  proceeds 
in  lands  in  England,  to  hold  on  the  same  trusts.  The  will 
was  executed  according  to  the  English  law  only,  and  did 
not  operate  so  as  to  pass  the  land  in  St.  Kitts,  but  the 
heir-at-law  having  received  the  rents  of  the  St.  Kitts 
estates  during  his  life,  his  infant  heir  was  held  bound 
by  such  election  after  his  death,  so  as  to  be  debarred  from 
setting  up  his  title  as  heir  of  the  lands  in  question  against 
the  title  of  the  trustees,  who  had  contracted  to  sell  the 
property  to  a  stranger.  So  in  Orrell  v.  Orrell,(b)  where  a 
testator  devised,  "  all  the  residue  of  my  real  estate  situate 
in  any  part  of  the  United  Kingdom  or  elsewhere,"  having 
real  estate  in  Scotland  as  well  as  England,  the  heir-at-law 
taking  the  Scotch  lands  was  put  to  his  election,  it  being 
held  that  the  testator  had  sufficiently  indicated  his  inten- 
tion to  dispose  of  his  real  estate  in  Scotland  as  far  as 
he  was  able  to  do  so;  notwithstanding  the  general  rule 
that  without  clear  evidence  of  intention,  a  testator  will 
be  supposed  only  to  be  dealing  with  what  he  can  dispose 
of  by  the  instrument  whose  construction  is  in  question. 
Except,  however,  so  far  as  it  is  affected  by  such  a  personal 
equity  as  that  involved  in  the  doctrine  of  election,  ,^ 
will  of  foreign  realty  must  comply  strictly  with  the  lex 
loci  rei  sifce,  and  with  that  law  alone ;  and  it  was  decided 
long  ago  (c)  that  the  English  Court  of  Chancery  would 
not  direct  an  issue  to  i;ry  the .  validity  of  a  will  of  lands 
in  one  of  the  colonies,  which  have  distinct  local  laws  of 
their  own.  And  it  has  been  decided  that  the  provisions  of 
20  &  2 1  Vict.  c.  77,  which  authorise  the  citing  of  the  heir- 
Co)  L.  E.  2  Eq.  834.  [h)  L.  E.  6  Ch.  302. 
(c)  Pike  V.  Boare,  2  Ed.  182. 


IMMOVABLE   PROPEETY.  1 99 

at-law  or  persons  interested  in  the  real  estate,  when  con-     Part  II. 
tentious  proceedings  arise  as  to  the  validity  of  a  will,  and      ^o™™""- 
by  which  the  probate  of  a  will  granted  after  such  litigation     Cap.  VI. 
is  to  enure  to  the  benefit  of  all  persons  interested  in  the  Succession  to 
real  estate  affected  by  the  will,  are  not  applicable  to  wills  immovables. 
which  in  whole  or  in  part  have  not  been  executed  in  ac- 
cordance with  the  Wills  Act  (i  Vict.  c.  26).  (a)     These 
statutory  provisions  cannot  be  employed,  therefore,  when 
the  testator  was  not  domiciled  in  England,  and  his  will 
•-was  executed  so  as  only  to  satisfy  the  requirements  of  the 
law  of  his  domicil,  in  order  to  biud  indirectly  immovable 
property  in  England  by  a  will  not  executed  in  accordance 
with  the  lex  siius.     The  construction,  however,  of  wills  is 
in  all  cases  a  matter  for  the  law  of  the  domicil  alone, 
even  when  the  destination  of  immovables  situate  in  some 
country  other  than  that  of  the  domicil  is  affected  by  it.  (6) 

It  will  be  seen  below,  when  the  succession  to  movables  Will  of  immov- 
under  a  will  or  intestacy  is  considered  (Chap.  VII.),  that  fngVthe  word 
the  legitimacy  of  a  child  depends  for  the  purposes  of  such  "child"  in 
succession  upon  the  law  of  its  domicil  at  birth, (c)  that  is,   ^^^^' 
of  the  father's  domicil  at  that  time.(d)    The  question  may 
arise,  whether  the  same  test  is  to  be  applied  in  the  case  of 
a  devise  of  English  land  "  to  the  children  of  A. ; "   or 
whether  the  lex  situs  is  to  prevail,  and  the  principle  of 
Birtwhistle  v.  Vardill  applied.     On  the  one  hand,  all  the 
authorities  cited  in  the  preceding  pages  may  be  relied 
upon,  which  show  that  the  lex  situs  governs  as  to  all 
matters  connected  with  the  transfer  of  immovables;   in 
addition  to  the  undoubted  fact  {infrcb,  p.  202)  that  for 
the  purpose   of  inheriting  English  land  the  heir  must 
be  legitimate  by  English  law  as  well  as  by  the  law  of  his 


(a)  Campbdl  v.  Ijuey,  L.  B.  2  P.  &  D.  209. 
(6)   ~ 


Trotter  v.  Trotter,  4  Bligh,  N.  S.  502 ;  S.  C.  3  Wils.  &  S.  407 ; 
Enohin  v.  Wylie,  10  H.  L.  C.  i. 

(c)  Be  Goodman's  Trusts,  17  Ch.  D.  266 ;  saL.  J.  Ch.  425,  overrnling 
Boyes  v.  Bedaie,  i  H.  &  M.  798. 

(d)  In  cases  of  legitimiaation  per  suhsequens  matrimonium,  the  child 
must  be  legitimate  by  the  law  of  the  father's  domicil,  not  only  at  the  time  of 
the  birth,  but  at  the  time  of  the  subsequent  marriage :  Be  Grove,  Vawcher 
V.  Treasury,  40  Ch.  D.  p.  216  ;  ante,  p.  62. 


200 


FOREIGN   AND   DOMESTIC   LAW. 


Part  II.     domicil.    On  the  other  side,  the  language  of  James,  L.J., 

'    in  Goodman's  Trusts    (supra)    speaks    in    no   uncertain 

^^^-  ^I-     words.     "  There  is,  of  course,  no  doubt  as  to  what  the 

Succession  to  English  law  as  to   an  English   child  is But  the 

Immwabks.  question  is.  What  is  the  rule  which  the  English  law  adopts 
and  applies  to  a  non-English  child  ?  This  is  a  question 
of  international  comity  and  international  law.  According  ' 
to  that  law  as  recognised,  and  that  comity  as  practised  in 
all  other  civilised  communities,  the  states  of  a  person,  his 
legitimacy  or  illegitimacy,  is  to  be  determined  everywhere 
by  the  law  of  the  country  of  his  origin — the  law  under 
which  he  was  bom.  It  appears  to  me  that  it  would 
require  a  great  force  of  argument  derived  from  legal 
principles,  or  great  weight  of  authority,  clear  and  distinct, 
to  justify  us  in  holding  that  our  comity  stands  in  this 
respect  aloof  in  barbarous  insularity  from  the  rest  of  the 
civilised  world." 

It  must  be  remembered,  in  considering  this  question, 
that  until  the  decision  of  the  Court  of  Appeal  in  the  case 
last  cited  (1880),  the  principle  of  applying  the  law  of  the 
domicil  of  the  successor  to  decide  his  legitimacy  was  not 
recognised  at  all,  even  with  respect  to  movables;  and 
Story's  statement  of  the  English  law  on  this  point  must 
be  read  as  the  expression  only  of  the  earlier  English 
cases  on  the  subject.(a)  It  is  now,  however,  clear  that 
both  with  regard  to  testacy  and  intestacy,  the  legitimacy  of 
the  successor  to  movables  depends  upon  his  personal  law. 
It  is  submitted  that  there  is  no  reason  why  the  same  test 
should  not  be  applied  in  the  case  of  a  devise  of  English 
land.  There  may  at  first  sight  appear  something  incon- 
sistent in  applying  the  Ux  situs  to  a  case  of  inheriting 
land  as  heir,  and  the  lex  domicilii  when  the  question  is  of 
the  legitimacy  of  a  devisee,  but  the  cases  are  really 
different  in  principle.  In  the  case  of  heirship,  the 
question  is  what  sort  of  heir  the  lex  situs  demands.  In 
the  case  of  a  devise  "to  the  children  of  A.,"  the  question 

(a)  Story,  Confl.  §  479  1 5  -S""'""  ^-  ^V^^^'  '°  ^-  ^-  *^*'-  '  '  ^""^  '' 
J}ed(de,  i  H.  &  M.  798. 


Legitimacy 
of  devise — 
may  perhaps 
be  referred  to 
h(C  domicilii. 
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is  what  sort  of  cliildren  the  testator  intended.     "  Heirship     Part  n. 
is  an  incident  of  land,  depending  on  local  law,  the  law  of    P«°™^- 
the   country,  the  county,  the   manor,  and  even  of  the     Cap.  VI. 
particular  property  itself,  the  forma  doni.    Kinship  is  an 
incident   of  the  person,  and  universal."(a)     Legitimacy 
is  an  incident  of  kinship  and  was,  in  fact,  the  very  incident 
of  kinship,  of  which  James,  L.  J.,  was  speaking  in  the  words 
quoted. 

The  question  has  not  been  expressly  decided,  but  inas- 
much as  Birtwhistle  v.  Vardill  (b)  (the  case  which  estab- 
lished that  an  heir  to  English  land  must  be  bom  in  wed- 
lock) was  a  case  of  heirship,  not  of  devise,  it  is  submitted 
that  it  is  no  authority  against  the  view  suggested.  A 
devise  of  English  land  "  to  the  heir  of  A."  would  of  course 
be  a  very  different  thing ;  and  could  hardly  be  construed 
otherwise  than  as  a  devise  to  that  person,  who  was  regarded 
as  the  heir  by  the  law  of  the  situs. 

SUMMARY. 
(iv.)   SUCCESSION  TO   IMMOVABLE   PROPERTY  BY  WILL. 

The  lex  situs  decides  the  capacity  of  the  testator  to  p.  196. 
devise  immovable  estate  (see,  however,  the  qualification  of 
the  rule  just  stated  as  to  the  capacity  to  transfer  inter 
vivos),  the  formalities  of  the  testamentary  instrument,  and 
its  operation  upon  the  land  which  it  affects  to  devise. 

But  where  a  testator  intends  and  attempts  to  devise  p.  197. 
immovable  estate  by  a  will  not  effectual  to  do  so  by  the 
lex  sitv^,  the  heir  of  the  immovable  estate  will  not  be  per- 
mitted to  take  a  bequest  of  movable  personal  estate  under 
the  will,  and  to  defeat  the  same  will  as  to  the  land.  In 
such  a  case,  he  will  be  put  to  his  election  whether  he  will 
accept  the  will  for  all  purposes  or  for  none. 

The  liability  of  his  foreign  immovable  estate  to  the  pp.  197.  i6S- 
personal  debts  of  the  testator  depends  upon  the  lex  situs 
alone,  where  no  intention  on  the  part  of  the  testator  to 

(a)  From  judgment  of  James,  L.J.,  in  Goodman's  Trusts,  suprd,.      ' 
(6)   7Ci;&P.  895. 
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Part  II.     interfere  with  that  law   appears ;  and  the  law  of  his 

'    domicil  cannot  impose  any  burden  upon  such  foreign  im- 

^'^''-  ^^-     movable  estate  from  which  by  its  own  law  it  is  exempt. 

The  intention  of  the  testator  to  devise  or  burden  foreign 
p.  197-  land  by  a  will  insufficient  by  the  lex  situs  to  do  so,  must, 

in  order  to  impose  a  personal  equity  on  the  heir,  be  un- 
equivocally expressed.     General  words,  which  might  be 
satisfied  by  a  different  interpretation,  will  not  be  construed 
as  evidence  of  such  an  intention. 
P-  199-  The  construction  of  wills,  even  when  foreign  laud  may 

be  indirectly  affected  by  it,  is  for  the  law  of  the  testator's 
domicil  alone, 
pp.  199-201.  It  is  uncertain  whether  the  legitimacy  of  a  devisee  of 
land  is  to  be  decided  by  the  lex  situs,  or  by  the  law  of  his 
domicil  (as  in  the  case  of  movables).  The  lex  domicilii 
appears  preferable  on  theoretical  grounds. 

Hitherto  the  transfer  of  immovable  property  in  accord- 
ance with  the  wish  of  its  owner,  expressed  either  in  a  con- 
veyance inter  vivos,  or  by  a  testamentary  disposition,  has 
been  spoken  of.  Land,  however,  changes  owners  under 
certaia  circumstances  without  any  expressed  intention  on 
the  part  of  the  owner,  by  the  mere  operation  of  law.  It 
will  be  necessary  to  consider  what  law  operates,  and  how 
far  it  excludes  all  others,  in  the  alienation  of  land  either 
(v.)  by  succession  on  intestacy,  or  (vi.)  by  assignment  on 
bankruptcy,  or  (vii.)  by  operation  of  marriage. 
Inheritance  of  (v.)  Succession  to  Immovable  Property  on  Intestacy. — It 
immovables,  j^g^g  already  been  stated,  in  treating  of  the  question  of 
legitimacy,  that  the  English  law  requires  an  heir  to 
English  land  to  be  legitimate  by  the  law  of  the  situs  as 
well  as  by  that  of  his  domicil.(a)  Not  only  is  this  ques- 
tion to  be  decided  by  the  former  law,  but  the  destination 
of  the  property  is  determined  in  all  other  respects  by  it.  (J) 
The  question  in  Birtwhistle  v.  Vardill,  before  which  deci- 

(o)  Doe  A.  Birtwhistle  v.  Vardill,  7  CI.  &  F.  895  ;  and  see  suprd,  j).  60. 
On  the  question  -whether  this  snecial  legitimacy  is  required  for  sncoession  to 
chattels  real,  see  note  to  this  chapter,  pp.  214-224. 

(6)  Jarman  on  Wills,  p.  2. 
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sion  tlie  law  on  this  point  can  hardly  be  regarded  as  Paet  II. 
settled,  was  whether  a  child  bom  in  Scotland,  of  parents  "Qpebty. 
domiciled  there,  before  their  marriage,  being  admittedly  Cap.  VI. 
legitimate  by  the  law  of  Scotland,  was  legitimate  for  the  LeiHtimaoy  of 
purpose  of  taking  English  lands  by  inheritance ;  and  after  inheritors, 
two  arguments  before  the  House  of  Lords,  it  was  solemnly 
decided  that  he  was  not,  since  an  heir  must  be,  in  Lord 
Coke's  words,"  "ex  justis  nuptiis  procreafus;  nam  lieres 
legitimus  est  quevi  nuptice  demonstrani."  It  has  been 
already  pointed  out  that  this  decision  was  arrived  at  in 
opposition  to  the  opinion  of  Lord  Brougham,  and  that  it 
is  in  conflict  with  the  view  taken  on  the  question  of  legi- 
timacy by  the  jurists  of  almost  all  other  nations  ;  but  the 
general  rule,  that  the  succession  to  real  estate  is  governed 
in  all  respects  by  the  lex  loci  rei  sitce,  is  established  by  it 
for  all.  practical  purposes.  In  the  words  of  Wheaton 
(Elements  of  International  Law,  §  80),  the  "  law  of  the 
place  where  real  property  is  situate  governs  exclusively  as 
to  the  tenure,  the  title,  and  the  descent  of  such  property," 
while  the  English  law  alone,  when  it  speaks  as  the  lex  situs, 
demands  that  the  heir  should  be  legitimate  by  the  law  of 
his  domicil  as  well.  And  on  the  same  principle,  it  has 
been  decided  that  although  a  son  legitimised  per  siobsequcTis 
matrivionium  by  the  law  of  his  domicil  has  the  personal 
status  of  legitimacy,  yet  upon  his  death  without  issue  his 
father  cannot  inherit  English  land  from  him  (under  3  &  4 
Will.  IV.  c.  io6).(a) 

The  law  of  the  situs  similarly  decides  the  nature  of  the 
succession  to  immovable  property,  and  its  incidents.  Thus 
a  heritable  Scotch  bond  in  the  possession  of  an  English 
testator  is  real  estate,  and  in  the  absence  of  a  will  effectual 
to  pass  Scotch  realty,  descends  to  his  heir-at-law. (&) 
And  where  a  Scotch  heir  elected  to  take  Scotch  realty  by 
descent  in  opposition  to  an  English  will,  it  was  held  by 
Lord  Selborne  that  the  doctrine  of  marshalling  did  not 

(a)  Be  Don's  Estate,  27  L.  J.  Ch.  98. 

(6)  Bucdevck  v.  Hoare,  4  Madd.  467  ;  Johnstone  v.  Baker,  4  Madd. 
474,  n. ;  JerningJmm  v.  Herbert,  4  Buss.  388. 
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Part  II.     apply,  and  that  the  incidents  of  the  succession  to  the 

jL '    ocotch  realty  were  governed  by  the  lex  loci   rei   sitm 

Cap.  VI.  alone.(a)  In  the  case  last  cited,  Lord  Selborne  says, 
Succesaim  to  "  ^^  °^^  judgment  all  questions  as  to  the  burdens  and 
Immovables,  liabilities  of  real  estate  situate  in  a  foreign  country,  in  the 
absence  of  any  trust  or  personal  contract  (which  might 
make  a  difEerence),  depend  simply  upon  the  law  of  the 
Equities  _  Country  where  the  real  estate  exists."  So  where  the  heir 
of  a  Scotch  estate  filed  a  bill  in  England  to  have  his 
estate  exonerated  from  a  heritable  bond  by  the  applica- 
tion of  personal  estate  in  England,  Sir  J.  Leach  held  that 
the  question  whether  he  had  an  equity  to  be  exonerated 
was  to  be  determined  by  the  lex  loci  rei  sitae,  and  not  by 
the  law  of  the  country  where  the  personal  estate  happened 
locally  to  be.  (6)  Almost  exactly  the  same  question  had 
previously  arisen  in  BruTn/nvynd  v.  Drummond ;  (c)  but  it 
appeared  there  that  the  intestate  had  been  domiciled  ia 
England  at  the  time  of  his  death,  which  was  not  stated  to 
have  been  the  case  in  Elliott  v.  Minto.  The  decision 
there  also  was  in  favour  of  the  lex  loci  rei  sitae.  In  another 
case,  cited  by  Sir  W.  Grant  at  the  same  time  as  Drummond 
v.  JDrunmiond,  the  Scotch  heir  was  also  one  of  the  next  of 
kin,  and  claimed  his  share  in  the  personalty  of  the  intes- 
tate, who  had  died  domiciled  in  England.  By  the  Scotch 
law,  he  was  not  entitled  to  do  so  except  on  condition  of 
collating  or  bringing  into  hotchpot  the  real  estate,  so  as 
to  form  one  common  subject  of  division ;  but  it  was  held 
that  the  English  law  was  to  be  followed,  and  that  he  was 
entitled  to  share  in  the  personalty  without  fulfiUiag  this 
condition.(<f)  The  real  analogy  between  this  case  and 
that  of  Drummond  v.  Drummond  is  perhaps  not  very  close, 
but  it  appears  correct  enough  to  say  that  the  conditions  on 
which  a  man  is  to  share  in  personalty  must  be  prescribed 
by  the  law  of  the  intestate's  domicil  alone,  (e)    In  Dnim- 

(a)  Harnton  v.  Harrison,  L.  E.  8  CIi.  342,  346. 
(i)  Miott  V.  Minto,  6  Madd.  16. 
\c)  Cited  in  Brodie  v.  Barry,  2  Ves.  &  B.  .131. 

(d)  Balfmtr  v.. Scott,  6  Bro.  P.  C.  550;    5  Vee.  750  ;.S.C.  in  Brodie Y. 
Barry,  2  Ves.  &  B.  131.  (c)  Infi-di,  Chap.  VU.  (iii.) 
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mond  V.  Drummond  the  question  was  not  as  to  the  condi-     Part  II. 
tions  under  which  the  next  of  kin,  who  happened  to  be    ^«°^t^' 
also  the  heir  to  the  Scotch  estate,  was  to  take  the  English     Cap.  VI. 
personalty  (as  in  Balfour  v.  Scott) ;  but  as  to  the  right  of  Succession  to 
the  heir  to  the  Scotch  estate,  in  that  character,  to  have  Immovables. 
his  estate  exonerated  from  debts  to  which  it  alone  was  ~ 

liable  by  Scotch  law.  Upon  the  general  principle  ex- 
pressed in  the  dictum  of  Lord  Selbome,  just  cited,  that  all 
questions  as  to  the  burdens  and  liabilities  of  real  estate  Foreign  land 
situate  in  a  foreign  country  are  to  be  referred  to  the  law  except  by°the 
of  the  country  where  the  real  estate  is  situ  ate,  (a)  there  ?&»««««. 
can  be  no  doubt  that  the  decisions  in  Elliott  v.  Minto  and 
Briommond  v.  Drummond  were  right.  The  latter  case 
was  indeed  cited  with  approval  by  Lord  Hatherley,  in  a 
case  which  went  comparatively  recently  before  the  House 
of  Lords.(&)  In  Maxwell  v.  Maxwell,  a  domiciled  English- 
man, by  a  testamentary  disposition  in  the  Scotch  form, 
gave  certain  real  estate  in  Scotland,  and  by  a  subsequent 
will  in  the  English  form,  after  declaring  that  the  trusts  of 
his  present  will  should  not  affect  the  Scotch  estate,  nor 
put  to  his  election  any  person  who  should  claim  under 
both  instruments,  gave  the  residue  of  his  estate  upon  trusts 
for  sale  and  payment  of  "  all  his  just  debts  "  and  legacies. 
He  subsequently  charged  the  Scotch  estate  with  a  debt  of 
;£"  14,000,  by  means  of  a  Scotch  heritable  bond,  and  pur- 
chased other  real  estate  in  Scotland,  which  passed  by  in- 
testacy to  his  heir.  It  was  held,  first,  that  the  residuary 
estate  was  liable  to  payment  of  the  ;£'i4,ooo  in  exoneration 
of  the  Scotch  estate — ^thus  adopting  the  intei-pretation  of 
the  lexdo7)iicilii  as  to  the  expression  "all  my  just  debts" — 
and  secondly,  that  the  Scotch  heirj  who  took  something 
Tinder  the  will,  was  not  bound  to  elect,  but  had  the  same 
right  to  the  real  property  that  he  would  have  had  if  there 
had  been  no  will,  "We  have  not  here,"  said  Lord 
Hatherley,(c)  "  a  case  like  that  of  Drummond  v.  Drum- 

(a)  Harrison  v.  Harrison,  L.  E.  8  Ch.  346. 

hi  MaxmeU  v.  Maxwell,  L.  E.  4  H.  L  501 ;  S.  C.  s«5  vac.  Maxwell  v. 
Hi/slop,  L.  E.  4  Eq.  407.  (c)  At  p.  514. 
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Pboperiy  """f^'  '"^  ^^^''^'  ^'^^^^  ^®^°S  a  charge  on  land  in  Scotland 

•  which  was  the  debt  of  the  intestate,  and  there  being  also 

Cap.  VI.  personal  property  of  the  intestate,  the  property  of  the 


Succession  to  intestate  was  administered  according  to  English  law 
Immovc^les.  England  being  the  country  of  his  domicil.  There  the 
Court  held  that  the  person  himself— the  prcepositus— had 
expressed  no  intention,  but  had  left  his  property  to  be 
Foreign  heir  disposed  of  as  the  law  might  direct,  as  ailecting  his  two 
wrllectfon.  *°  '^^^^^  °^  property.  The  law  would  apply  his  Scotch 
estate  according  to  the' existing  law  in  Scotland.  That 
would  involve  the  necessity  of  the  Scotch  creditors  taking 
his  remedy  out  of  the  Scotch  estate,  and  the  necessity, 
therefore,  of  the  heir  to  the  Scotch  estate  bearing  that 
burden;  and  the  consequence  would  be  that  the  person 
entitled  to  the  personal  estate  in  England  would  not  be 
liable  to  bear  that  charge,  which  would  primarily  be  a 
charge  upon  the  Scotch  estate.  But  here  we  are  dealing 
with  a  testators  iivtention,  as  expressed  in  his  will."  And 
Lord  Westbury  says,  in  the  same  spirit,(a)  "  Drummond 
V.  DrummoTid  has  nothing  to  do  with  this  case.  JDrum- 
irumd  V.  Drummond  was  nothing  more  than  an  illustration 
of  the  settled  principle,  that  real  estate  is  governed  by  the 
lex  loci.  The  Scotch  owner  of  the  estate  in  that  case  took 
it,  according  to  the  law  of  Scotland,  cum  onere."  The  other 
point,  with  regard  to  the  want  of  any  obligation  of  the 
Scotch  heir  to  make  election,  and  bring  his  land  ijjto 
hotchpot  in  order  to  take  under  the  will,  was  similarly 
decided  with  reference  to  the  intention  of  the  testator. 
An  heir  to  foreign  realty  may  take  it  unconditionally 
according  to  the  law  of  the  situs,  and  nevertheless  share 
under  an  English  will  which  was  ineffectual  to  devise  it, 
unless  it  appear  distinctly  from  the  terms  of  tJie  will  that  the 
testator  intended  that  he  should  not  he  allowed  to  do  so.{h) 
In  Balfour  v.  Scott  (c)  there  was  an  intestacy,  so  that  no 

(a)  At  p.  519.  See  as  to  the  exoneration  hy  personalty  of  real  estate, 
Mellish  v.  Valim,  2  J.  &  H.  194 ;  Eno  v.  Tatham,  3  De  G.  J.  &  S.  443 ; 
and  17  &  18  Vict.  c.  113  (Locke  King's  Act). 

(h)  HarrUon  v.  Harrison,  L.  E.  8  Ch.  342  ;  arUe,  p.  197. 

(c)  2  Ves.  &B.  131,  n. 
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such  intention  could  be  suggested,  and  the  Scotch  heir     Pakt  II. 
accordingly  took  the  Scotch  land  according  to  Scotch  law,    ^°°''^'^^' 
and  a  share  of  the  personalty,  as  next  of  kin,  according     Cap.  VI. 
to  English  law.     So  in   Johnson  v.  Telfourd,{a)  it  was  Succession  to 
held  that  an  heir  of  Scotch  real  estate  was  not  put  to  Immovables. 
his  election  by  general  expressions,  unless  it  was  clearly 
to  be  collected  from  the  words  used  that  the  testator 
meant  to  pass  his  Scotch  estate  to  the  uses  of  the  will.  Intention  of 
"  Where  the  testator  uses  only  general  words,"  said  Sir  foj^g°'^heir 
John  Leach,  "  it  is  to  be  intended  that  he  means  those  bound  by. 
general  words  to  be  applied  to  such  property  as  would 
by  its  nature  pass  by  his  will,  and  to  the  uses  therein 
expressed."    And  this  doctrine  was  accepted  in  Maxwell 
V.   Maxwell,{b)   where  the   will  purported  to   devise   to 
trustees  all  the  testator's  real  and  personal  estate  where- 
soever and  whatsoever.      It  was  invalid  as  to   certain 
Scotch   heritable   bonds — real    property  by  the   Scotch 
law — and  it  was  held  that  the  Scotch  heir  was  not  bound 
to  make  election.     Lord  Oranworth  said :  "  The  designa- 
tion of  the  subject  intended  to  be  affected  by  the  instru- 
ment in  general  words  imports  primd  facie  that  property 
only  upon  which  the  instrument  is  capable  of  operating." 
If  the  will  had  specifically  devised  the  heritable  bonds  in 
question,  the  intention  would  of  course  have  been  manifest, 
and  the  Scotch  heir  could  not  have  taken  them  in  opposi- 
tion to  the  will  at  the  same  time  that  he  received  a  benefit 
under  it.     This  was  actually  the  ground  of  the  decision  in 
Brodie  v.  Barry,(c)  where  the  will  expressly  devised  the 
testator's  real  estate  in  Scotland,  although  it  was  ineffectual 
to  do  so,  and  the  Scotch  heir  was  of  course  put  to  his 
election. 

In  cases  of  intestacy,  it  is  apparent  that  these  con- 
siderations of  the  intention  of  the  deceased  owner  cannot 
arise,  and  the  proper  laws  will  therefore  be  left  to  operate 
upon  immovable  and  movable  property  respectively.     The 

(a)  I  RusB.  &  Mj.  254 ;  and  see  AUen  v.  Anderson,  5  Hare,  163. 

(b)  2  De  G.  M.  &  d-.  70s  (1852).  This  case  is  cited  with  approval  by 
Malins,  V.O.,  in  Max>Jodl\.  Eyslop,  L.  E.  4  Bq.  415. 

(c)  2  Ves.  &  B.  131. 


2o8 


FOREIGN   AND   DOMESTIC   LAW. 


Part  H.     burdens  of  the  former,  as  also  its  claims  to  exoneration,(a) 

'    will  therefore  be  decided  by  the  lex  situs  ;  the  distribution 

^^^-  ^^-  of  the  latter,  and  the  conditions  under  which  those  entitled 
may  share  in  it  (though  they  may  also  be  the  heirs  of 
foreign  immovables),  by  the  lex  domicilii  of  the  intestate.(J) 
It  is  hardly  necessary  to  say  that  when  the  foreign  heir 
elects  to  take  in  opposition  to  a  will  purporting  to  deal 
with  his  inheritance,  there  is,  guoad  the  foreign  land,  an 
intestacy,  though  the  will  remain  by  the  law  of  the  testator's 
domicil  as  to  the  movable  personalty,  (c) 
Assignment  of  (vi.)  Assignment  of  ImmA)vables  ly  Bankruptcy. — It  is 
on'bankruptcy  ^^^^  ^^  Wheaton  that  the  question  how  far  a  bankruptcy 
—how  far  declared  under  the  laws  of  one  country  will  affect  the  real 
tori'aT*^"'  and  personal  property  of  the  bankrupt  situate  in  another 
State,  "  is  one  of  which  the  usage  of  nations,  and  the 
opinions  of  civilians,  furnish  no  satisfactory  solution. 
Even  as  between  co-ordinate  States  belonging  to  the 
same  common  empire  it  has  been  doubted  how  far  the 
assignment  under  the  bankrupt  laws  of  one  country  will 
operate  a  transfer  of  property  in  another.  In  respect  to 
real  property,  which  generally  has  some  indelible  char- 
acteristics impressed  upon  it  by  the  local  law,  these 
difficulties  are  enhanced  in  those  cases  where  the  lex  loci 
rei  sitae  requires  some  formal  act  to  be  done  by  the 
bankrupt,  or  his  attorney  specially  constituted,  in  the 
place  where  the  property  lies,  in  order  to  consummate 
the  transfer."  The  difficulty,  as  it  now  presents  itself 
to  English  Courts,  is  rather  to  construe  properly  the 
provisions  of  the  statutes  relating  to  bankruptcy  in  force 
for  the  time  being,  so  as  to  understand  what  property 
English  they  affect  to  convey  to  the  trustee  or  assignee  of  the 

Obwion  to   l>ankrupt.     The  old  Bankruptcy  Act  of  1849  was  limited 
convey  foreign  in  terms  (s.  142)  to  real  estate  "  in  England,  Scotland, 


land. 


(a)  IiUiott  V.  Minto,  6  Madd.  16  ;  Dmmmondy.  Drummond,  2  Ves.  &  B. 

(6)  Bdfwr  V.  Scott,  2  Ves.  &  B.  131  ;  S.  C.  6  Bro.  P.   C.  550,  ante. 

Us)  Harrison  v.  narrison,  L.  E.   8  pb.   342.      As  to  suooeSBion  to 
chattels  real,  see  the  note  at  the  end  of  this  chapter,  p.  214. 
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or  Ireland,  or  any  of  the  dominions,  plantations,  or  Paet  n. 
colonies  belonging  to  her  Majesty."  The  Act  of  1869  P«^"- 
contained  no  such  express  limitation,  nor,  on  the  other  Cap.  VI. 
■  hand,  anything  expressly  extending  to  foreign  land.  By  MmottohUs- 
the  last  Bankruptcy  Act  (1883)  (46  &  47  Vict.  c.  52)  all  Banhrwptcy. 
such  property  as  may  belong  to  or  be  vested  in  the 
bankrupt  passes  to  the  trustee  by  s.  44;  and  by  s.  168 
property  includes  "  money,  goods,  things  in  action,  land, 
and  every  description  of  property,  whether  real  or  per- 
sonal, and  whether  situate  in  England  or  elsewhere."  So 
far,  therefore,  as  the  control  of  the  English  Court  can 
reach,  and  with  reference  to  the  rights  and  equities  of 
persons  before  it,  it  will  consider  that  foreign  land 
belonging  to  the  bankrupt  is  to  be  treated  as  passing 
to  the  trustee;  and  it  would  seem  that,  under  the 
compulsory  powers  given  by  s.  24,  the  bankrupt  may 
be  ordered  to  execute  a  valid  conveyance  of  foreign 
land  to  the  trustee,  according  to  the  requirements  of 
the  lex  situs.  But  it  is  clear  that  the  Bankruptcy  Act 
in  itself  cannot  operate  to  pass  the  title  to  foreign  land ; 
and  even  with  respect  to  colonial  land,  it  only  operates 
to  pass  such  land  according  to  the  law  of  the  colony.(a) 
That  is  to  say,  the  title  will  pass  if,  and  not  unless,  the 
law  of  the  colony  in  question  recognises  the  effect  of  the 
English  bankruptcy  law  as  transferring  the  title  to 
colonial  land.  This  is  of  course  a  question  quite  distinct 
from  the  recognition  in  the  colonies  of  the  validity  of 
a  discharge  granted  under  an  imperial  bankruptcy 
statute.(6) 

With  regard  to  the  suggested  power  under  s.  24  of 
compelling  a  bankrupt  to  execute  a  conveyance  of  foreign 
land,  it  had  been  held  under  the  Act  of  1849  that  a 
bankrupt  under  an  English  commission  of  bankruptcy 
could  not  be  compelled  to  assign  his  foreign  real  estate 
to  his  assignees,  though  it  was  suggested  that  he  might 
be  indirectly  obliged  to  do  so  by  withholding  his  cer- 

(a)  Ex  parte  Bogers.Be  Souitead,  16  Ch.  D.  665. 

(6)  See  Ellis  v.  MeJuenry,  L.  K.  6  C.  P.  228,  and  infrS,,  Chap.  VIII. 
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Pakt  II.  tificate.     The  reasoning,  however,  of  Lord  Selborne  in 

HOPEKTY.  jffarrison  v.  Harrison,{ci)  already  quoted  on  a  different 

Cap..  VI.  point,  seems  directly  applicable.     Unless  there  is  a  per- 


Immovdbles—  sonal  equity  affecting  the  owner  of  real  estate  situate 
Bankruptcy,  abroad,  an  English  Court  cannot  claim  to  control  such 
estate  by  acting  on  him,  and  it  is  quite  clear  that  no 
English  Court  would  recognise  such  a  claim,  as  to  English 
land,  by  the  trustees  or  assignees  under  a  foreign  bank- 
ruptcy, In  a  later  case,(&)  Parke,  B.,  after  saying  that, 
generally  speaking,  real  estate  is  governed  by  the  lex  loci 
rei  sitce,  and  not  transferred  by  an  assignment  according 
to  the  law  of  the  domicil  of  the  owner,  proceeded,  "  We 
have  the  authority  of  Lord  Eldon  in  Selkrig  v.  Davis,  in 
the  analogous  case  of  an  English  commission  of  bank- 
ruptcy, that  a  bankrupt  cannot  be  compelled  directly  to 
assign  his  real  estate  to  his  assignees ;  and  though  there 
are  indirect  methods,  as  withholding  their  certificate,  or 
by  creditors  assigning  their  debts  to  others  in  order  to 
obtain  execution  against  the  real  estates,  neithei^  of  these 
are  in  the  power  of  the  assignees  as  such,  nor  would  the 
first  of  them  seem  to  he  in  any  case  properly  applied."  It 
appears  clear,  however,  that  under  the  present  Bankruptcy 
Act (1883) the  express  inclusion  of  land,  "whether  situate 
in  England  or  elsewhere"  (s.  168),  coupled  with  the 
language  of  s.  44,  does  impose  such  a  personal  duty  on 
the  bankrupt.  That  section  provides  that  the  bankrupt 
"shall  ....  execute  such  ....  conveyances,  deeds, 
and  instruments,  and  generally  do  all  such  acts  and 
things  in  relation  to  his  property  and  the  distribution 
of  the  proceeds  amongst  his  creditors,  as  may  be  reason- 
ably required  ....  or  prescribed  ....  or  directed." 
It  has  already  been  pointed  out  that  by  the  joint  operation 
of  ss.  168,  44,  foreign  land  is  included  in  the  definition  of 
property  "  divisible  amongst  his  creditors ; "  and  it  is 
therefore   submitted  that  the  personal    equity  or  duty 

(o)  L.  E.  8  Oh.  342  ;  see  p.  164,  mprd,. 

(b)  CocieereUy.  Dickens,  3  Moo.  P.  C.  98,  133;  see  &\so  Ex  parte  Blakes, 
I  Coy,  398. 
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attaches  on  the  bankrupt,  and  will  be  enforced  in  a  proper     Part  II. 
case.  Pkopekty. 

It  may  be  noticed  that  under  the  Scotch  Bankruptcy    Cap.  VI. 
Act  (19  &  20  Vict.  s.  79^  the  bankrupt's  real  estate  in  jmmovables— 
England,  Ireland,  or  other  British  dominions,  vests  in  the  Bankruptcy. 
Scotch  trustee ;  but  the  larger  definition  of  property  con- 
tained  in  the  English  Act  was  not  extended  to  Scotland 
by  the  Act  47  Vict.  c.  16,  which  applied  certain  of  the 
provisions  of  the  English  Bankruptcy  Act,  1883,  to  the 
sister  country.      By  the   Irish  Bankruptcy  Act,    1857, 
however,   all   a   bankrupt's   estate,   wherever   situate,   is 
vested  in  his  assignees ;  a  provision  which  is  not  repealed 
by  the  Irish   Bankruptcy  Act,    1872    (35    &    36   Vict. 
c.  58). 

With  regard  to  the  efEect  attributed  in  England  to  a  Foreign  bank- 
foreign  bankruptcy,  so  far  as  land  is  concerned,  it  is  clear  ^''ou^'^E^^fst 
that  no  foreign  bankruptcy  law  will  pass  land  in  England  land, 
to  a  trustee  or  assignee.  It  matters  not  for  this  purpose 
whether  the  bankruptcy  be  under  the  law  of  a  purely 
foreign  State,  or  of  a  colony  or  other  dependency  of  the 
British  Crown,  (a)  The  proper  course  in  such  a  case  is  to 
take  proceedings  in  the  foreign  court,  where  the  bank- 
ruptcy is  pending,  to  compel  the  bankrupt  to  transfer  the 
English  land  to  his  trustee  or  assignee.  (S)  So  far  as 
English,  Scotch,  Irish,  and  other  "  British "  Courts  are 
concerned,  it  is  provided  by  s.  118  of  the  Act  of  1883  that 
"  they  shall  severally  act  in  aid  of  and  be  auxiliary  to  each 
other;  and  an  order  of  the  Court  seeking  aid,  with  a 
request  to  another  of  the  said  Courts,  shall  be  deemed 
sufficient  to  enable  the  latter  Court  to  exercise,  in  regard 
to  the  matters  directed  by  the  order,  such  jurisdiction  as 
either  the  Court  which  made  the  request  or  the  Court  to 
which  the  request  is  made,  could  exercise  in  regard  to 
similar  matters  within  their  respective  jurisdictions" 
(s.  118).  Under  this  section  an  order  has  been  made  in 
England  in   aid   of  the   Cape  of   Good  Hope  Court  of 

(a)  Re  Levy's  Trusts,  30  Ch.  D.  119,  123. 
(6)   Waite  7.  Bingley,  21  Ch.  D.  674,  682. 
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Pakt  II.     Bankrnptoy.(a)     The  jurisdiction,  however,  was  not  re- 

■    sisted ;  but  it  appears  open  to  grave  doubt  whether  a 

Cap.  VI.     Cape  of    Good   Hope   Court    is   "British"   within    the 
Immovahles—  i^eaning  of  this  section.     If  so,  it  must  be  also  British 
Bankrwptmj.  for  the  converse  of  the  case  then  before  the  Court,  which 
implies  that  Parliament  intended,  by  the  Act,  1883,  to 
confer  jurisdiction  upon  courts  in  colonies  like  the  Cape  of 
Good  Hope  to  hear  and  grant  applications  in  aid  of  English 
bankruptcies,  and  to  direct  the  officers  of  such  colonial 
courts  to  act  in  aid  of  English  trustees  and .  receivers.    It 
is  not  probable  that  a  Court  of  a  colonial  Legislature  would 
consider  itself  bound  by  the  English  statute,  if  such  a  case 
was  brought  before  it ;  and  the  more  natural  interpretation 
of  s.  118  of  the  Bankruptcy  Act,  1883,  appears  to  be  that 
it  was  intended  for  Scotch,  Irish,  and  English  Courts,  and 
also  for  such  other  British  Courts  as  are  not  under  Legis- 
latures of  their  own — e.g.,  the  local  courts  in  the  Isle  of 
Man  or  the  Channel  Islands. 
Eights  in  ('^ii-)  Alienation  of  Immovable  Property  on  Marriage. — 

icq'^ilred'b '  The  nature  of  the  rights  acquired  by  the  husband  and  wife 
marriage.  respectively  at  marriage  in  the  immovables  of  the  other  is 
decided  absolutely,  according  to  English  law,  by  the  lev 
situs.  According  to  Story,(6)  "  it  may  be  affirmed  without 
hesitation,  that  independent  of  any  contract,  express  or 
implied,  no  estate  can  be  acquired  by  operation  of  law  in 
any  other  manner,  or  to  any  other  extent,  or  by  any  otter 
means,  than  those  prescribed  by  the  lex  rei  sitce.  Thus  no 
estate  in  dowry,  or  tenancy  by  the  curtesy  ....  can  be 
acquired,  except  by  such  persons,  and  under  such  cir- 
cumstances, as  the  local  law  prescribes."  Westlake  says 
that  on  this  point  there  is  no  doubt  but  that  in 
England  the  lex  situs  would  prevail,  as  it  does  in 
America,  (c)  Against  it  has  been  set  up  by  foreign  jurists 
the  claim  of  the  law  of  the  matrimonial  domicil,  on  the 
ground,  among  others,  that  the  presumed  intention  of  the 
parties  was  that  their  mutual  rights  should  be  regulated  by 

(a)  In  Re  Firhank,  Ex  parte  Knight,  4  Morell,  50. 

(6)  Conflict  of  Laws,  §§  448,  454.  (c)  Priv.  Int.  Law,  §  95. 


IMMOVABLE   PROPERTY.  213 

that  law  ;  (a)  though  even  those  who  maintain  this  view  dp     Paet  II. 
not  contend  that  the  law  of  the  matrimonial  domicil  can      "oteety. 
prevail  as  to  any  of  these  rights  in  direct  opposition  to     Cap.  VI. 
any  prohibition  or  restriction  imposed  by  the  lex  situs.     It  jmmovahlea— 
has  also  been  suggested  that  the  law  of  the  place  where    Marriage. 
the  marriage  is  celebrated  is  the  proper  one  to  govern  the 
rights  of  husband  and  wife  respectively  in  all  the  property, 
movable  and  immovable,  of  the  other  ;  and  Lord  Meadow- 
bank,  in  1 8 14,  used  language  in  a  Scotch  case  which  has 
been  quoted  in  support  of  such  a  view.     "  When  a  lady  of 
fortune  having  a    great  deal  of  money  in  Scotland,  or 
Stock  in  the  banks  or  public  companies  there,  marries  in 
London,  the  whole  property  is  ipso  jure  her  husband's. 
It  is  assigned  to  him.     The,  legal  assignment  of  a  marriage 
operates  without  regard  to  territory  all  tlie  world  over."(b') 
In  Selkrig  v.  Davis,(c)  however.  Lord  Eldon  limited  the 
doctrine  here  laid  down  to  personal  property,  and  it  is 
beyond  a  doubt  that  as  to  realty,  at  any  rate,  it  is  unsound. 
The  question  as  to  the  proper  law  to  regulate  the  effect  of 
marriage  on  the  movable  property  of  the  husband  and  wife 
will  be  discussed  subsequently. 


iSmiMABY. 
ALIENATION   OF   IMMOVABLE   PROPERTY   BY   ACT    OF   LAW. 

(v.)  Succession  on  Intestacy. — The  lex  situs  determines 
the  heir ;  and  the  English  law,  speaking  as  the  lex  situs,     ^ 
requires  that  he  should  be  legitimate  not  only  according  to  p.  202. 
its  own  rules,  but  by  the  law  of  his  domicil  also. 

The  burdens,  liabilities,  and  claims,  of  immovable  pro-  p.  203. 
perty  in  the  hands  of  the   heir,  in  the  absence  of  any 
equity  arising  from  trust  or  contract,  depend  upon  the 
lex  situs. 

But  the  conditions  under  which  the  heir  of  foreign  land  pp.  204-206. 
may  share  in  the  (movable)  personalty  of  the  intestate, 


iJl 


a)  Story,  Conflict  of  Laws,  §  449 ;  .Westlake,  Priv.  Int.  Law,  §  369. 
Eoy&l  Bank  of  Scotland  v.  Outhhert,  1  Ease,  481.        (c)  2  Rose,  97. 
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Pakt  II.     depend  upon  the  law  of  the  intestate's  domicil,  and  not 

■    upon  the  lex  situs  of  the  foreign  land. 

Cap.  VI.         These  rules,  in  cases  of  intestacy,  are  invariable,  because 

p.  207.  there  can  be  no   demonstration  of  the  intention  of  the 

owner  that  the  foreign  land  should  either  bear  or  be 
exonerated  from  any  particular  debts,  as  there  may  be 
when  a  testamentary  disposition  has  been  made. 

pp.  208-211.  (vi.)  Transfer  on  Bankruptcy. — Under  an  English  bank- 
ruptcy, the  English  bankruptcy  law  regards  as  passing  to 
the  trustee  all  the  movable  and  immovable  property  of  the 
bankrupt,  wherever  situate.  And  though  the  English 
bankruptcy  law  cannot  pass  the  title  (unless  in  a  case 
where  the  lex  situs  gave  it  that  effect),  yet  the  Bankruptcy 
Act,  1883,  appears  to  impose  a  personal  duty  on  the  bank- 
rupt to  execute  a  proper  conveyance  of  foreign  land  to 
his  trustee,  which  duty  the  English  Court  has  power  to 
enforce. 

pp.  211,  212.  In  the  case  of  aforeign  bankruptcy,  the  English  Courts 
will  not  regard  the  title  to  English  land  as  passing  to  the 
trustee.  The  proper  course  is  to  apply  to  the  foreign 
Court  where  the  bankruptcy  is  pending,  to  direct  the  bank- 
rupt to  execute  a  conveyance  according  to  English  law. 

p.  212.  (^i-)  Transfer  on  Marriage. — The  rights  of  husband 

and  wife  in  and  to  the  English  immovables  of  either  are 
decided  by  English  law,  as  the  lex  situs.  Semble,  the 
lex  situs  has  an  equal  claim  to  prevail  when  the  situation 
of  the  immovables  is  foreign,  whatever  the  matrimonial 
domicil. 

NOTH  TO  OHAPTEB  VI. 

ON   LEGITIMACY   FOR   THE    PURPOSES   OF   SUCCESSION  TO 
ENGLISH   LEASEHOLDS. 

It  is  settled,  by  the  decisions  in  Frehe  v.  Garhery,(a)  Dvmccm 
V.  Laws<m,{b)  and  kindred  cases,  that  leaseholds  are  i/m/mov- 
ahles,  and  not  movables,  for  the  purposes  of  Private  Interna- 
tional Law,  although  they  are  personal  estate  by  English  Law. 


fa)  16  Ec[.  461  ;  ante,  p.  181. 
(6)  41  Ch.  D.  394  ;  ante,  p.  1S2. 
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The  classification  of  property  into  immovables  and  movables  is  Part  II. 
therefore  not  co-extensive  with,  and  does  not  correspond  to,  the  ^"0^™. 
English  classification  into  real  and  personal.     The  latter  classi-     Cap.  VI. 

fication  is  peculiar  to  English  law,(a)  and  the  maxim,  "mohUia 

sequuntw  personam,"  cannot  be  correctly  applied  to  it.  It  is 
further  established  by  Duncan  v.  Lawson,  that  English  lease- 
holds being  immovables,  the  succession  to  them  is  regulated  by 
English  law — i.e.,  by  the  English  Statute  of  Distributions- 
whatever  the  domicil  of  the  intestate.  This  obviously  implies 
the  general  proposition  of  which  it  is  only  a  special  application, 
that  the  succession  to  immovables  is  regulated  by  the  lex  rei 
sites. 

It  is  proposed'  to  consider  here  whether  or  not,  for  the  pur- 
pose of  succession  to  this  kind  of  immovables,  English  law 
requires  that  the  next  of  kin,  whom  it  designates  as  successors, 
should  fulfil  any  other  condition  but  that  of  legitimacy  by  the 
law  of  their  domicil. 

A  simple  illustration  will  present  the  difficulty  in  a  concrete 
form.  A.,  a  domiciled  Enghshman,  dies  intestate,  possessed  of 
English  freeholds,  English  leaseholds,  and  English  goods.  He 
has  no  kindred  except  a  nephew,  a  brother's  son,  born  before 
wedlock  in  Scotland  of  parents  there  domiciled,  but  legitimised, 
per  subsequens  matrimonium,,  according  to  the  law  of  the 
domicil.  Now  it  is  beyond  all  question  that  this  chUd  is  not 
the  heir  to  the  English  freeholds,  because,  although  legitimate 
in  the  eye  of  the  EngUsh  law  (following  the  lex  domicilii),  yet 
it  is  also  the  English  law  that  no  one  can  succeed  to  English 
freeholds  who  was  not  born  in  wedlock.(6)  It  is  also 
established  by  the  decision  of  the  Court  of  Appeal  in  Good- 
man's Friosts  (c)  (overruling  Jessel,  M.E,.),  that  this  child  is 
entitled  to  succeed  to  the  goods  or  pure  personalty  in  England ; 
because  English  law  in  general,  and  the  Statute  of  Distribu- 
tions in  particular,  adopts  the  law  of  the  domicil  of  the  person 
in  question  in  deciding  as  to  his  legitimacy.  The  remaining 
question  is,  Whether  or  not  the  child  can  succeed  to  the  lease- 
holds ?  To  this  question  no  satisfactory  answer  has  yet  been 
given. 

(a)  Jarman  on  Wills,  vol.  i.  p.  4,  n.  t  t    •    ^    j 

(6)  It  will  be  seen  by  reference  to  the  judgment  of  James,  L.  J.,  in  Good- 
man's Trusts,  17  Ch.  D.  at  p.  298,  that  this  is  the  effect  of  the  decision  in 
Birtwhistle  v.  Vardill. 
(c)  17  Ch.  D.  266. 
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Pabt  II.  The  argument  in  support  of  the  proposition  that  such  child 

BOPERTY.    jg  excluded  from  the  leaseholds  may  be  presented  in  the  f oUow- 
Cap.  VI.     ing  form — almost,  in  appearance,  a  perfect  syllogism  : — 

(A.)  No  one  can  succeed  to  English  immovables  who  was 
not  born  in  wedlock.(a) 

(B.)  English  leaseholds  are  English  immovables.{6) 
Therefore  a  child  not  born  in  lawful  wedlock  cannot  succeed  to 
English  leaseholds. 

Of  these  two  propositions,  B.  is  of  comparatively  recent 
date,  but  in  principle  it  appears  impregnable.  In  Freke  v. 
Carhery{c)  it  was  held  that  the  Thellusson  Act  applied  to 
English  leaseholds  of  a  testator  domiciled  in  Ireland,  although 
that  Act  is  not  operative  there.  "  Land,"  said  Lord  Selborne, 
"  whether  held  for  a  chattel  interest  or  held  for  a  freehold 
interest,  is  in  nature,  as  a  matter  of  fact,  immovable  and  not 
movable.  The  doctrine  "  (mobiUa  sequuntur  personam)  "  is  in- 
applicable to  it."  It  is  obvious  that  the  kx  rei  sites,  must  be 
the  law  to  decide  what  is  immovable  and  what  is  movable, 
inasmuch  as  it  has  the  exclusive  power  of  enforcing  its  view, 
and  there  is  a  consensus  of  opinion  to  this  effect.  (cZ) 

Independently  of  the  decision  in  Freke  v.  Carhery,  there 
was  no  want  of  dicta  going  further  than  this,  and  asserting  the 
right  of  the  lex  rei  sitae  to  regulate  the  succession  to  leaseholds 
on  this  very  ground.  In  Jarman  on  WUls  (e)  it  is  said, "  lease- 
holds for  years,  though  they  are  with  us  transmissible  as  per- 
sonal estate,  are  governed  by  the  lex  loci,  and  do  not  follow  the 
person ;  so  that  if  an  Englishman  domiciled  abroad  dies  pos- 
sessed of  such  property,  it  will  devolve  according  to  the  English 
l*w-"(/)  Westlake  (§147)  says,  "  Interests  in  land  which  are 
limited  in  duration,  whether  for  terms  of  years  for  Ufe,  or 

(o)  Birtwhistle  v.  Vardill.  (h)  Duncan  v.  Lawson. 

(c)  16  Eq.  461. 

(a)  Story,  Conflict  of  Laws,  2nd  ed.  §  447  ;  Westlake,  §  146  ;  Bucckuch 
V .  Scare,  4  Madd.  467 ;  Harrison  v.  Harrison,  8  Ch.  App.  342,  346. 

(e)  3rd  ed.  vol.  i.  p.  4,  n.  (m). 

(/)  It  is  true  that  this  conclusion  is  questioned  by  the  editors  of  Jarman, 
who  cite  some  dicta  in  support  of  the  other  view :  Jarm.  Bj  th.  Conv.  vol.  xi. 
p.  15  (3rd  ed.) ;  Deane  on  Wills,  p.  15  ;  JPrice  v.  Dewhurst,  4  My.  &  Or.  81 ; 
Jerningham  v.  Herbert,  4  Euss.  388  ;  Pearmain  v.  Tviiss,  2  GifiF.  136.  It 
is,  however,  submitted  that  these  authorities,  though  some  of  them  say  that 
it  is  for  the  English  law,  when  the  lex  rei  sitce,  to  distinguish  between  real 
and  personal  property,  are  none  of  them  inconsistent  with  the  principle  that 
it  is  also  its  function  to  distinguish  between  movables  and  immovables.  They 
were  all  cited  in  the  argument  in  Freke  v.  Carhery. 
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otherwise  ;  interests  in  land  which  are  limited  in  their  nature,  Part  II. 
....  servitudes,  charges,  liens,  and  all  other  dismemberments  P""™"^- 
of  the  property  in  land,  are  immovables  as  well  as  the  land  Cap.  VI. 
itself."    Upon  this  state  of  the  authorities,  it  was  very  recently  = 

decided  by  Mr.  Justice  Kay,  in  Duncan  v.  Lawson,(a)  that  the 
lex  loci  governed  the  devolution  of  all  immobilia,  including 
leaseholds  as  well  as  the  real  estate  in  the  English  sense  of  the 
term ;  and  therefore  that  the  English  Statute  of  Distributions 
was  the  law  which  must  designate  the  persons  entitled  to 
succeed  to  English  leaseholds  left  by  an  intestate  domiciled  in 
Scotland.  The  same  principle  has  been  adopted  by  the  Irish 
Courts  in  In  the  Goods  of  GentilHh)  and  De  Fogassieras  v. 
Duport.{c)  The  general  rule,  therefore,  that  leaseholds  are 
immovables,  for  all  purposes,  including  succession  under  a  will 
or  on  intestacy,  appears  firmly  estabUshed. 

It  remains  to  consider  the  other  premiss  or  proposition  of 
the  syllogistic  argument  stated  above — viz.,  that  no  one  can 
succeed  to  English  immovables  who  was  not  born  in  wedlock. 
Is  this,  without  qualification  or  exception,  the  English  law  ? 
It  depends,  if  it  is,  upon  the  authority  of  Birtwhistle  v. 
VardUl,(d)  and  upon  that  alone ;  but  it  must  be  remembered 
that  the  decision  in  question  was  a  judgment  of  the  House  of 
Lords,  after  taking  the  opinion  of  the  judges ;  and  a  reference 
to  the  words  of  James,  L.J.,  in  Goodman's  Trusts  (e)  will  show 
that  no  attempt  to  shake  the  authority  of  that  judgment  is 
likely  to  succeed.  Whatever  that  case  decided  is  law,  and  will 
be  law  unless  altered  by  Act  of  Parliament. 

Now  the  actual  decision  in  Birtwhistle  v.  Vardill  was,  that 
the  eldest  son  born  in  Scotland  before  marriage  of  parents 
domiciled  there,  though  by  Scotch  law  legitimate  per  subseqti^ns 
matrimonium,  was  not  capable  of  taking  land  in  England  as 
heir  of  his  father.  "  In  that  judgment,"  says  James,  L.J.,(/) 
"  there  are  two  distinct  propositions  clearly  and  distinctly 
enunciated.  The  first  was,  that  the  claimant  was  for  all 
purposes  and  to  all  intents  legitimate,  (jr)     The  second  was, 

(a)  41  Ch.  D.  394.  (6)  Ir.  Kep.  9  Eq.  541. 

(c)  L.  R.  Ir.  123.  {d)  7  CI.  &  F.  895. 

(e)  17  Ch.  D.  at  p.  299. 

(/)  Goodman's  Trusts,  17  Ch.  I).. at  p.  298. 

(g)  This  acceptance  of  the  general  principle,  that  the  legitimacy  of  every 
man  depends  upon  the  law  of  the  domicil,  was  regarded  by  Lord  Cranworth 
in  Shaw  v.  GoiUd,  L.  R.  3  H.  L.  p.  70,  as  rather  in  the  nature  of  an  obiter 
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Part  II.      that  such  legitimacy  did  not  necessarily,  and  did  not  in  fact 
i '    in  that  case,  include  heirship  to  English  land What 

Cap.  VI.  the  assembled  judges  said  in  Doe  v.  Vardill,  and  what  the 
Lords  held  was,  that  the  case  of  heirship  to  English  land  was 
a  peculiar  exception  to  the  rights  incident  to  that  character 
and  status  of  legitimacy,  which  was  admitted  by  both  judges 
and  Lords  to  be  the  true  character  and  status  of  the  claimant. 
It  was  only  an  additional  instance  of  the  many  anomahes 

which  at  that  time  affected  the  descent  of  land The 

English  heirship,  the  descent  of  English  land,  required  not 
only  that  the  man  should  be  legitimate,  but  as  it  were  porphyro- 
genitus,  born  legitimate  within  the  narrowest  pale  of  English 
legitimacy.  Heirship  is  an  incident  of  land,  depending  on 
local  law,  the  law  of  the  country,  the  county,  the  manor,  and 
even  of  the  particular  property  itself,  the  forma  doni." 

The  language  in  which  James,  L.J.,  thus  summarises  the 
effect  of  Birtwhistle  v.  Vardill  has  been  set  out,  because  there 
can  be  no  doubt  that  at  first  sight  it  does  appear  to  be  almost 
coincident  with  the  proposition,  that  no  one  can  succeed  to 
English  immovables  who  was  not  born  in  wedlock,  so  fulfilling 
the  condition  which  was  unfulfilled  in  that  ease,  (as) 

It  has  already  been  shown  that  leaseholds  are  immovable, 
and  that  "  immovables  "  is  only  a  phrase  which  expresses  legal 
interests  in  land.  And  if  the  doctrine  of  Birtwhistle  v. 
Vardill  apphes  to  all  English  immovables — i.e.,  to  all  interests 
in  English  land — then  it  seems  impossible  to  escape  from  the 
conclusion  of  the  syllogistic  argument  which  was  formulated 

dictum  in  VardiU's  Case.  Though  established  in  Scotch  cases,  there  was 
a  want  of  express  English  authority  upon  it  until  Goodman's  Trusts  was 
decided,  the  judgments  in  which  virtually  overrule  Boyes  v.  Bedcde,  i  H.  & 
M.  798,  a  decision  of  Wood,  V.C.,  certainly  inconsistent  with  the  general 
principle  referred  to. 

(a)  Although  Lush,  L.J.,  dissented  from  the  rest  of  the  Court  in  the  case 
of  Ooodman's  Trusts,  from  which  the  above  language  of  James,  L.J.,  is 
taken,  yet  it  must  be  remembered  that  his  dissent  was  on  the  ground  that  he 
wished  to  nanow,  not  the  operation  of  the  lex  rei  sitae,  but  the  operation  of 
the  lex  domicilii.  The  refusal  of  Lush,  L.J.,  to  recognise  that  the  legiti- 
macy of  a  successor  to  movables  must  be  decided  by  the  law  of  his  domicil 
seems  to  have  been  based  to  a  considerable  extent  upon  the  judgment  of 
Wood,  V.C,  in  Boyes  v.  Bedcde,  i  H.  &  M.  798.  Of  that  case  the  other 
members  of  the  Court  expressed  strong  disapproval,  and  it  has  recently  been 
departed  from  by  Kay,  J.,  in  Andros  v.  Andros,  24  Ch.  D.  637.  It  is  sub- 
mitted that  a  return  to  the  narrower  doctrine  of  Boyes  v.  Bedale  would  be 
a  retrograde  step,  which  is  an  improbable  one.  See  the  larger  and  more 
generous  language  of  James,  L.J.,in  17  Ch.  D.  pp.  297,  298. 
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above.  The  harshness  of  the  proposition,  that  the  Scotch  Part  II. 
(legitimised)  nephew  whose  ease  is  being  considered  could  take  ^«o™ETr. 
the  pure  personalty,  but  not  the  English  leaseholds,  of  his     CapTvi. 

intestate  uncle  is  very  apparent ;  and  Mr.  Dicey,  in  a  note  on 

the  subject,(a)  draws  attention  to  the  point  as  still  capable  of 
discussion. 

Shortly  stated,  it  is  submitted  that  the  answer — if  it  be  an 
answer — to  the  argument  which  has  been  presented  above 
against  the  right  of  the  imaginary  Scotch  nephew  to  the 
English  leaseholds,  is  that  Birtwhistle  v.  Vardill  does  not  apply 
to  all  English  immovables,  but  only  to  hereditaments.  If  so, 
the  Scotch  claimant  need  only  be  legitimate  by  the  law  of  his 
domicil,  and  the  further  condition  that  he  should  have  been 
also  born  in  wedlock,  which  was  required  in  Birtwhistle  v. 
Vardill,  has  no  application. 

The  question  to  be  answered,  therefore,  is,  whether  the 
decision  of  the  House  of  Lords  in  Birtwhistle  v.  Vardill  applies 
to  all  immovables,  or  only  to  hereditaments.  Upon  this  the 
first  obvious  remark  is,  that  inasmuch  as  the  claim  in  that 
case  was  to  succeed  as  heir  to  English  land,  the  actual  decision 
was  with  respect  to  hereditaments;  and  if  larger  language 
than  was  necessary  for  this  decision  was  used,  so  much  of  it  as 
had  a  wider  application  was  necessarily  obiter  dictum.  The 
language  in  which  James,  L.  J.,  summarises  this  judgment  has 
already  been  quoted,(6)  but  repetition  may  be  excused  here. 
"  What  the  Lords  held  was  that  the  case  of  heirship  to  English 
land  was  a  peculiar  exception  to  the  rights  incident  to  the 

character  and  status  of  legitimacy It   was   only   an 

additional  instance  of  the  many  anomalies  which  at  that  time 

affected  the  descent   of   land But  in   this   particular 

case  the  exception  is  at  all  events  plausible.  The  English  heir- 
ship, the'  descent  of  English  Icmd,  required  not  only  that  the 
man  should  be  legitimate,  but  as  it  were  porphyro-genitus, 
born  within  the  narrowest  pale  of  English  legitimacy.  Heir- 
ship is  an  incident  of  land,  depending  on  local  law,  the  law  of 
the  country,  the  county,  the  manor,  and  even  of  the  particular 
property  itself,  the  forma  doni.  Kinship  is  an  incident  of  the 
person,  and  universal." 

(a)  Law  Quarterly  Meview,  Oct.  1889,  p.  443. 
(i)  Ooodman's  Trusts,  17  Ch.  D.  298. 
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Pabt  II.  Tiie  words  whicli  have  been  italicised  in  the  above  quotation 
BOPEETY.  gjj(,^  clearly,  it  is  submitted,  that  James,  L.  J.,  at  any  rate, 
Cap.  VI.  would  not  have  regarded  the  decision  in  VardilFs  Case  as 
applicable  to  any  interests  in  land  other  than  hereditaments. 
It  is  true  that  Lush,  L.J.,  the  dissenting  member  of  the  Court, 
uses  the  looser  expression  "  for  the  purpose  of  succession  to 
real  estate,"(ffl)  but  there  is  not  a  word  in  his  judgment  to 
show  that  that  learned  Judge  meant  "  real  estate  "  to  include 
chattels  real,  or  used  the  word  "  succession  "  in  any  larger  sense 
than  that  of  heirship.  Turning  from  the  modern  interpreters 
of  Birtwhistle  v.  Yardill  to  the  case  itself,  upon  what  is  the 
whole  argument  against  the  claimant  based  1  It  will  be  found 
that  it  rests  upon  the  Statute  of  Merton.(6)  That  enactment 
arose  from  a  proposition  by  the  clergy  at  the  Parliament  of 
Merton  to  recognise  legArmisaiion per  svhsequens  matrimoniwm, 
in  accordance  with  the  doctrine  of  the  Church.  "  Rogaverunt 
omnes  Episcopi  magnates,  ut  consentirent,  quod  nati  ante  matri- 
moniwm  essent  legitimi,  sicut  UK  qui  nati  sunt  post  matri- 
monium,  qua/ntum  ad  successionem  heriditariam,  quia  ecclesia 
tales  habet  pro  legitimis.  Et  omnes  Gomites  et  Bajrones  una 
voce  responderunt,  quod  nolunt  leges  Anglice  mutare,  quae 
usitatoB  svMt  ac  approbatce."  It  would  be  difficult  to  find 
words  which  more  precisely  limited  the  doctrine  to  heredita- 
ments, than  those  employed  in  the  Statute  itself — "  quantum 
ad  successionem  liereditariam."  It  has  been  said  that  this 
statute  was  only  declaratory  of  the  Common  Law.  That,  of 
course,  appears  from  the  language  used ;  but  it  only  declares 
the  law  " quantum  ad  successionem  liereditariam"  and  if  the 
same  law  exists  with  respect  to  succession  to  chattels  real,  it 
must  be  sought  for  elsewhere  than  in  the  Statute  of  Merton, 
Keference  to  the  other  authorities  cited  in  Var dill's  Case  to 
support  the  doctrine  of  the  Statute  of  Merton  lend  little  assist- 
ance. Ducange  (sub  voc.  Legitimatio)  certainly  uses  the  larger 
expression,  "  quoad  successionem  in  bona  paierna,"  but  quotes 
for  this  chiefly  ("  proesertim ")  the  Statute  of  Merton  itself. 
Bracton(c)  is  also  cited,  where,  speaking  of  nati  ante  matri- 
moniv/m,  he  says,  "  ad  omnes  actv^  legitimos  idmiei  reputaniur 
ad  ea  vera  quce  pertinent  ad  regnum,  non  sunt  legitimi, 


(a)  17  Ch.  p.  at  p.  284. 
[c)  Lib.  ii.  c.  29,  s.  4. 


(6)  20  Hen.  Ill,  u.  9. 
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rise  hceredes  judiocmtwr,  quod  parentibus  sttcoedere  possvmt,  Pakt  n. 
propter  consuetvdinem  regni,  quce  se  hahet  in  contrarium,."  It  "Operty. 
may  be  supected  that,  "  quod  parentibus  "  is  an  error  for  "  qui  Cap.  VI. 
parentibus ;  "(a)  but,  however  this  may  be,  the  whole  passage 
is  plainly  confined  to  "hceredes,''  and  is  a  singular  parallel  to 
the  language  of  James,  L.J.,  already  cited  from  Goodma/n'a 
Trusts.  The  titles  of  the  sections  of  the  chapter  in  Bracton, 
from  which  the  quotation  is  taken,  further  indicate  that  the 
whole  is  a  mere  expansion  of  the  phrase,  "  hceres  et  JIMus  est 
qu^m  nuptice  demonstrcmt."{b)  Fortescue,(c)  after  pointing 
out  that  both  by  the  civil  law  and  the  law  of  the  Church, 
ante-nati  are  legitimate,  says,  merely,  "  The  Law  of  England 
does  not  admit  children  born  before  matrimony  to  take  by 
heirship."  Fleta(c?)  has  already  been  referred  to  as  virtually 
identical  with  Bracton,  but  it  is  worth  noticing  that  in  another 
passage  the  same  author  uses  larger  language  "  {Ante  nati) 
quoad  successionem  in  bona  patema  secundum  consuetudinem 
Anglice  illegitimi  et  bastardi."(e)  It  will  be  seen,  however, 
that  in  the  very  same  chapter  the  author  declares  the  law  of 
the  Church  to  be  otherwise,  and  it  is  difficult  to  reconcile  the 
context  with  the  idea  that  bona  patema  included  chattels. 

The  older  authorities  have  been  briefly  reviewed,  because 
most  of  them  were  cited  in  support  of  the  Statute  of  Merton 
in  the  case  of  Birtwhistle  v.  Vardill ;  but  since  the  decision  of 
the  Court  of  Appeal  in  Goodman's  Trusts,{f)  it  would,  of 
course,  be  idle  to  rely  on  the  words  of  Fleta  or  Ducange  in 
order  to  show  that  ante-nati  cannot  inherit  pure  personalty. 
The  judgment  of  Lush,  L.J.  (dissent.),  in  Goodman's  Trusts 
contains  all  that  can  be  said  in  support  of  such  a  doctrine,  but 
it  was  finally  rejected  by  the  Court ;  and  it  is  now  submitted 
that  there  are  no  authorities  left  from  which  a  similar 
disability  can  be  deduced  with  respect  to  chattels  real.  So  far 
as  the  attempt  to  examine  the  grounds  of  Birtwhistle  v.  Vardill 
has  been  successful,  that  decision  would  seem  to  be  confined, 
as  the  Statute  of  Merton  beyond  doubt  was,  to  estates  of 

(a)  The  version  of  the  same  words  in  Fleta  (i.  15,  3)  is  "neo  parentibus 
Bucoedere  poternnt  ut  hseredes."  It  is  true  that  "qui  parentibus,"  &c., 
would,  strictly  speaking,  require  "  possint "  for  "  possunt,"  but  this  is  per- 
haps expecting  too  much  of  Bracton. 

(6)  Bracton.  ii.  29,  s.  3.  [g\  De  Land.  L'^g.  Angl.  cap.  39. 
(d)  Lib.  i.  15,  3.                                   (e)  Fleta,  lib.  vi.  39,  4. 

(7)  17  Ch.  D.  298. 
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Propeety.    submits  is,  that  there  is  nothing  to  prevent  the  appheation  of 

Cap.  VI.      the  principle  of  Goodman's  Trusts  to  English  leaseholds,  or  to 

require  anything  more  of  the  next-of-kin  for  the  purposes  of 

such  succession  than  that  he  should  be  legitimate  by  the  Ux 

domicilii,  in  the  sense  elsewhere  discussed.(a) 

(o)  In  re  Grove,  40  Ch.  D.  216. 
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CHAPTER  VII.  Part  II. 

PEOPERTr. 

MOVABLE   PERSONAL   PROPERTY.  Cap~VII 

(i.)  Jurisdiction  as  to  Movable  Personal  Property. 

It  has  been  already  noticed,  while  treating  of  the  prin-  Movables 
ciple  that  it  is  the  lex  situs  which  must  decide  what  does  pTOp^rty°^s! 
and  what  does  not  fall  within  the  category  of  real  or  tinguished. 
immovable  estate,(a)  that  the  English  classification  of  all 
property  into  real  and  personal  does  not  correspond  exactly 
with  that  adopted  by  foreign  jurists  and  systems  of  juris- 
prudence which  are  founded  on  the  civil  law,  and  that  an 
ambiguity  is  consequently  involved  in  the  use  of  the 
words  personal  and  movable  as  synonymous.  The  com- 
paratively modem  nature  of  chattel  interests  in  land, 
which  were  unknown  to  the  feudal  system,  and  could  not 
conveniently  be  subjected  to  its  rules,  caused  them  to  be 
classed  with  the  only  other  kind  of  property  then  recog- 
nised by  the  law,  goods  and  chattels;  being  given  the 
distinguishing  name  of  chattels  real,  inasmuch  as  they 
were  said  to  "savour  of  the  realty. "(6)  But  though 
such  chattel  interests  are  still,  strictly  speaking,  personal 
property,  they  are  so  merely  in  name,  and  only  in  the  con- 
templation of  the  English  law ;  and  are  governed,  like 
other  immovables,  by  the  lex  loci  rei  sitce  only.(c)  It 
will  be  shown  directly  that  personal  estate  generally  is 
governed  by  the  law  of  the  domicil  of  the  owner ;  but 
this  is  so,  not  by  any  special  law  of  England,  but — as 
Lord  Selbome  expresses  it  in  the  case  just  cited — by  the 

(a)  Svprd,  pp.  179-182.  (6)  Williams,  Personal  Property,  p.  2. 

(c)  Jarman  on  Wills,  vol.  i.  p.  4,  n.  ;  Frehe  v.  Lord  Carbery,  L.  E.  i5Eq. 
461. 
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deference  which,  for  the  sake  of  international  comity,  the 
law  of  England  pays  to  the  law  of  the  civilised  world 
generally.  But  this  general  law  only  applies  the  law  of 
the  domicil  to  such  personal  estate  as  comes  within  its 
Jurisdiction,  category  of  movables,  according  to  the  maxim "  mdbilia 
sequuntur  personam"  on  which  it  is  based.  Consequently 
the  comity  of  nations   does   not   demand   that  England 

should  concede  the  control  of  English  chattels  real  to  the 

law  of  the  domicil  of  the  owner,  simply  because  English 
law  chooses  to  include  such  chattels  under  the  classifi- 
cation of  personal  property,  and  it  must  be  borne  in  mind 
throughout  that  ia  fact  such  a  concession  is  not  made.(a) 
As  the  term  "  movables  "  is  not  one  familiar  to  English 
law,  it  has  been  thought  better  to  retain  the  English 
classification  of  real  and  personal  property  while  treating 
of  this  subject ;  but  what  is  subsequently  said  as  to  the 
law  which  governs  personal  property  does  not  extend  to 
chattel  interests  in  realty,  and  must  be  considered  as 
applicable  to  chattels  personal  alone. 

With  regard,  then,  to  all  personal  property  other  than 
chattels  real,  a  rule  very  different  to  that  which  obtains 
with  regard  to  "  immovables"  prevails.  In  the  words  of 
Lord  Selborne,(&)  "The  maxim  "of  the  law  of  the  civilised 
world  is,  mobilia  sequuntur  personam,  and  is  founded  on  the 
nature  of  things.  When  moMlia  are  in  places  other  than 
that  of  the  person  to  whom  they  belong,  their  accide^al 
siMs  is  disregarded,  and  they  are  held  to  go  along  with  the 
person."  The  same  principles  were  laid  down  by  Lord 
Loughborough  in  a  judgment  cited  with  approbation  by 
Story.(c)  "  It  is  a  clear  proposition,  not  only  of  the  law 
of  England,  but  of  every  country  in  the  world  where  law 
has  the  semblance  of  science,  that  personal  property  has 
no  locality.     The  meaning  of  that  is,  not  that  personal 

(a)  tVelce  v.  Lord  Carhery,  L.  R.  i6  Eq.  461  ;  Thornson  v.  Advocate- 
General,  12  CI.  &  F.  i ;  Wallace  v.  Attorney- General,  L.  E.  i  Ch.  i ;  Jar- 
man  on  Wills,  vol.  i.  p.  4,  n.  The  authorities  cited  by  the  later  editors  of 
Jarpaan  in  support  of  the  opposite  view  must  now  be  regarded  as  overruleil : 
Story,  Conflict  of  Laws,  §  447.  , 

(6)  JPrelce  r.  Lord  Carhery,  L.  E.  16  Eq.  466. 

(c)  Story,  Conflict  of  Laws,  §  380. 


Mohilia 

seqituntur 

personam. 
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property  has  no  visible  locality,  but  that  it  is  subject  to  Paht  II. 
that  law  which  governs  the  person  of  the  owner."  With  ^°°™°'^^- 
respect  to  the  disposition  of  it,  with  respect  to  the  trans-  Cap.  Vll. 
mission  of  it,  either  by  succession  or  the  act  of  the  party,  Movables— 
it  follows  the  law  of  the  person,  (a)  This  personal  law  is,  JurUdiction. 
of  course,  that  of  the  domicil  of  the  person.  (6)  It  is  true 
that  Lord  Loughborough,  in  the  judgment  just  quoted 
from,  goes  on  to  say  that  when  a  man  dies  it  is  the  law  of 
the  country  of  which  he  was  a  subject  that  will  regulate 
the  succession  to  his  personal  property ;  but  it  is  obvious 
that  this  was  a  mere  inaccuracy  of  expression,  and  the 
case  Lord  Loughborough  himself  cites  in  support  of  his 
proposition  (c)  shows  that  domicil,  and  not  nationality, 
was  really  in  his  lordship's  mind.  In  a  case  which  has 
been  already  frequently  cited  for  another  important  pro- 
position, Abbott,  O.J.,  said :  "  Personal  property  has  no 
locality.  And  even  with  respect  to  that,  it  is  not  correct 
to  say  that  the  law  of  England  gives  way  to  the  law  of  a 
foreign  country,  but  that  it  is  part  of  the  law  of  England 
that  personal  property  should  be  distributed  according  to 
the  Jus  domicilu."(d)  It  was  said  by  Bayley,  B.,  in  another 
case,  "  The  rule  is  that  personal  property  follows  the 
person,  and  is  not  in  any  respect  to  be  regulated  by  the 
lex  situs ;  and  if  in  any  instances  the  situs  has  been  adopted 
for  the  rule  by  which  the  property  is  to  be  governed,  and 
the  lex  loci  rei  sitae  resorted  to,  it  has  been  improperly  done. 
Wherever  the  domicil  of  the  proprietor  is,  there  the  pro- 
perty is  to  be  considered  as  situate."(e)  It  is  unnecessary 
to  multiply  quotations  in  support  of  the  general  principle, 
which,  according  to  Story,  has  been  constantly  maintained, 
both  in  England  and  America,  with  unbroken  confidence 
and  general  unanimity.(/) 

(a)  Sill  T.  Worawick,  i  H.  BI.  690. 

(6)  Doglioni  v.  Crispin,  L.  K.  i  H.  L.  301 ;  Enohm  v.  Wylie,  lo  H.  L. 

(c)  Pipm  V.  Kpon,  Ambl.  25. 
{d)  BirtwUstle  t.  VardiU,  5  B.  &  C.  451. 

(e)  In  re  JEwin,  i  C.  &  J.  156-  .    ,    „  r,  -n    i. 

(/)  See,  in  addition  to  the  oases  already  cited,  Fotter  v.  UrOwn,  S  Ji^ast, 

130  •  Brme  v.  Bruce,  2  B.  &  P.  229 ;  Somerville  v.  SomerviUe,  5  Vea.  570 ; 
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But  this  general  principle,  important  as  it  is  in  theory, 
must  not  be  accepted  hastily  as  conclusive  of  the  whole 
subject.  It  will  be  shown  below  (a)  that  alienations  of 
'  personal  property  inter  vivos  are  in  practice  referred  to 
and  governed  by  the  law  of  the  place  where  the  chattel  is 
in  fact,  at  any  rate  when  the  transaction  or  transfer  takes 
place  within  the  same  jurisdiction.  For  this  purpose  it  is 
not  true  to  say  that  the  chattel  is  considered  as  being  in 
the  country  where  its  proprietor  is  domiciled;  and  the 
cases  which  have  just  been  cited  must  therefore  be  read 
secundum  subjectam  materiam,  without  attempting  to  stretch 
their  principle  too  far.  The  reason  that  the  lex  domicilii 
is  not  applicable,  or  at  any  rate  is  not  applied,  to  alienations 
inter  vivos  is  perhaps  twofold.  In  the  first  place,  the  effect 
of  an  alienation  is  to  alter  the  ownership  ;  and  to  invoke 
the  law  of  the  owner's  domicil  to  decide  who  the  owner  is 
would  be  both  illogical  and  impracticable.  Where  the 
domicil  of  the  transferee  difEered  from  that  of  the  trans- 
feror, the  whole  question  would  be  begged  by  applying  the 
law  of  the  domicil  of  one  rather  than  the  other.  The 
second  obvious  reason  which  supports  the  lex  domicilii  ia 
such  cases  is  the  complement  of  the  first.  The  proper  law 
to  decide  who  is  entitled  to  possession  of  a  chattel  is 
necessarily  the  law  which  can  give  that  possession.  The 
only  law  which  can  give  possession  of  a  chattel  is  the  law 
of  the  country  where  the  chattel  in  fact  is. 

It  is  for  these  natural  reasons  that  questions  of  ownership 
to  movables  arising  out  of  alienations  in^er  vivos  are  re- 
ferred, as  will  be  seen  beIow,(6)  not  to  the  lex  domicilii, 
but  to  the  lex  loci  rei  sitce,  either  by  itself  or  as  coincident 
with  the  lex  loci  actus.  That  the  same  principle  should  not 
be  applied  to  alienation  of  movables  by  operation  of  law, 
or  what  are  sometimes  spoken  of  as  "general  assign- 
ments "  as    contrasted    with    "  particular    assignments," 


TJiorn  V.  Wathim,  2  Ves.  37 ;  Countess  D'Acunha's  Case,  I  Hagg.  Ecol. 
237  ;  Hunter  v.  Potts,  4  T.  E.  182,  192 ;  Phillips  v.  Hunter,  2  H.  Bl.  402 ; 
Cockerdl  v.  J)idcens,  3  Moo.  P.  C.  98. 

(o)  See  infrct,  "  Alienation  of  Personal  Property." 

(J)  Jnfrct,  p.  236,  sq. 
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may  at  first  sight  appear  inconsistent.     But  it  is  manifest     Pakt  il. 
that  there  is  a  real  distinction  between  the  application  of    ^"°^''^- 
the  personal  law  of    the  owner    to   decide   the   general    Cap.  Vll. 
destination  and   distribution    of  his    movables,   and  the    Movahlee— 
application  of  the  local  law,  where  movables  are  found,  Jmisdiction. 
to  decide  in  particular  cases    who    the    owner    is.     In 
accordance  with  this   distinction,   it  will   be  found,  on 
examination    of    the   cases,(a)  that  the  transmission  of  Eale  as  to 
movables  on  death,  bankruptcy,  and  marriage,  or  arising  a^daUenatSa 
from  matters  which  affect  the  personal  status  of  the  owner,  of  movables, 
is  regarded  as  properly  falling  within  the  province  of  his 
personal  law,  or  lex  domicilii.     On  the  other  hand,  par- 
ticular alienations  inter  vivos  have  never  been  referred  to 
the  lex  domicilii,  but  are  governed  (as  has  just  been  stated) 
by  the  lex  rei  sitce,  and  the  lex  loci  actus,  alone  or  in  com- 
bination. (&) 

The  question  of  jurisdiction  can  only  be  understood  in 
relation  to  the  above  principles.  In  fact,  the  law  of  the 
place  where  a  thing  is  must,  of  necessity,  have  juris- ( 
diction  over  it  in  every  case,  because  no  other  law  can  1 
enforce  the  right  to  its  possession.  In  this  sense,  therefore, 
the  lex  loci  rei  sitce  has  universally  jurisdiction  over  mov- 
ables, as  well  as  immovables.  But  in  cases  which  properly 
fall  under  the  control  of  the  lex  domicilii,  or  personal  law, 
the  local  law  will  adopt  and  apply  the  principles  of  that 
personal  law ;  and  the  personal  law,  though  the  movables 
in  dispute  may  be  beyond  its  territorial  dominion,  will 
assume  the  right  to  hear  and  decide  questions  relating  to 
their  transmission  and  distribution.  In  this  sense,  there- 
fore, the  lex  domicilii  has  jurisdiction  over  movables,  so  far 
as  they  follow  the  person  of  their  owner,  (c) 

It  remains  to  consider  in  what  manner  these  conflicting  English  prac- 
tice. 

(a)  P.  266,  sq.  (h)  Pp.  236-251. 

(c)  In  many  instances  it  will  be  found  that  questions  of  the  alienation  of 
movables  are  questions  of  contract.  In  such  cases  the  lex  contracttts  is  in- 
troduced, and  the  lex  loci  rei  sitce,  when  appealed  to,  will  rightly  and 
properly  apply  that  law,  so  far  as  it  can  be  ascertained,  having  due  regard  to 
the  intention  of  the  parties  (cf.infrct,  Chap.  VIII.).  But  it  would  be  a 
misuse  of  language  to  say  that  the  lex  contractm  has  jurisdiction  over  thd 
movables  affected  by  the  contract. 
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'    tice  of  English  law.     The  most  efficient  mode  of  asserting 

Cap.  VII.     jurisdiction   over  movables,  as  distinguished  from  juris- 
Servioe  out  of  diction  over  the  person  of  the  owner,  is  by  allowing  service 
tion  of  writ"     °^*  °^  ^^^  territorial  jurisdiction  of  a  writ  (or  notice  of  a 
affecting  mov-  Writ)  whose  subject-matter  is  movable  goods  within  the 
^^-  territorial    jurisdiction.     So  far  as  the  theory  of  inter- 

national lawi§  concerned,  there  does  not  appear  any  reason 
why  this  should  not  be  done ;  and  in  the  (Judicature  Acts) 
Eules,  as  originally  drawn,  it  was  provided  that  service 
out   of  the  jurisdiction   might   be    allowed    (inter  alia) 
"  whenever  the  subject-matter  of  the  action  is  land,  stock, 
or  other  property  situate  within  the  jurisdiction, "(a)  and 
also  "whenever    the    action  is    for  ...  .  the  execution 
(as   to   property   situate    within  the  jurisdiction)  of  the 
trusts  of  any  written  instrument  of  which  the  person  to  be 
served  is  a  trustee,  which  ought  to  be  executed  according- 
to  the  law  of   Bngland."(&)    In  practice,  however,  the 
process  of  English  law  is  in  personam  and  not  in  rem, 
and  the  ordinary  rule  that  a  creditor  must  go  to  the  forum 
of  his  debtor  in  order  to  sue  him  was  found  to  be  in  con- 
flict with  the  application  of  the  first  part  of  the  above  rule. 
Accordingly,  the  rule  was  amended  in  1883  ;  and  Order  xi. 
r.  I  (a)  in  its  present  form  is  confined  to  cases  in  which  the 
subject-matter  of  the  action  is  land  within  the  jurisdiction. 
It  is  obvious  that  whenever  movables  are  found  within  the 
jurisdiction,  they  must  be  in  the  possession  of  some  person ; 
and  there  can,  therefore,  be  seldom  any  difficulty  as  to 
finding  a  suitable  defendant  at  home,  without  seeking  one 
abroad.     The  English  Courts  will  therefore  no  longer  give 
leave  to  serve  a  writ  abroad  merely  on  the  ground  that 
it  relates  to  movable  property  at  home.     Nor  will  they 
permit  the  service  abroad  of  any  notice  on  which  it  is  in- 
tended to  found  proceedings  against  the  personj(c)  unless 

(a)  Jud.  Act,  Order  xi.  r.  1  (a)  (before  their  alteration). 

(J)  Order  xi.  r.  i  (d).  The  whole  order  is  now  a  code  on  the  subject  of 
serTioe  out  of  the  jurisdiction :  Se  Eager,  22  Ch.  D.  87  ;  see  the  order  set 
out  infra,  Chap.  X. 


32 


(c)  In  re  Angh- African  Steamship  Co.,  32  Ch.  D.  348  ;  Moritz  v.  Steplmn, 
80I.  Journ.  8.    Cf.  Smith  v.  Weguelin,  8  Eq.  198. 
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otherwise  justiciable  to  tlie  Court.     But  notices  have  been     Part  li. 
served,  with  the  permission  of  the  Court,  when  their  only    ^^o^™. 
object  is  to  give  notice  of  facts,  and  not  to  lay  the  founda-    Cap.  Vll. 
tion  for  hostile  proceedings.(a)     So,  when  the  object  of  MmdbUs— 
the  notice  is  to  invite  and  enable  the  person  served  to  Jurisdiction. 
assert  a  claim  to  movables  within  the  jurisdiction,  service 
has  been  allowed  even  as  against  a  foreign  Sovereign. (6) 

The  jurisdiction  in  respect  of  movables  within  the  terri- 
toiy,  however,  clearly  exists ;  and  may  be  exemplified,  not 
only  by  the  retention  of  Order  xi.  r.  i  (d),  above  cited,  but 
by  other  illustrations.     The  whole  procedure  of  the  Court 
in  Admiralty  matters,  in  rem,  to  enforce  maritime  liens 
(statutory  or  common  law)  is  a  strong  assertion  of  such 
jurisdiction.     The  law  of  distress  is  a  still  more  familiar 
instance.   No  one  could  doubt  that  the  goods  of  a  foreigner, 
though  he  be  abroad,  are  subject  while  in  England  to  the 
English  landlord  and  tenant  law.      Cases  in  which  the 
Court  (except  in  Admiralty  matters)  has  assumed  to  con- 
trol movables  simply  on  the  ground  of  their  being  within 
the  territory  are  comparatively  unusual ;  but  an  injunction 
was  granted  against  the  removal  of  a  ship  which  had  been 
sold  in  Hamburg  by  a  foreigner  to  an  Englishman,  and 
afterwards  brought  into  an  English  port.(c)     So  in  another 
case,  where  ;£'20,ooo  in  bonds  was  deposited  in  the  Bank 
of  England  in  trust  for  a  foreign  Government,  on  such 
terms  that  the  foreign  Government  could  by  its  ambassador 
have  withdrawn  the  deposit  but  for  the  intervention  of  the 
Court,  the  Bank  was  restrained  from  parting  with  the 
deposit  until  the  rights  of  the  parties  under  contract  had 
been  ascertained. (c?)     In  cases  of  interpleader,  orders  for 
service  out  of  the  jurisdiction  of  an  interpleader  summons 

(a)  Me  Nathan,  Newman  S  Co.,  35  Ch.  D.  i ;  Credits  Gerundevse  v. 
Van  Weyde,  2  Q.  B.  D.  171 ;  BeEan-ey's  Trusts,  10  Ch.  275  ;  Be  BoneUi, 
18  Eq.  655 ;  CoUs  v.  Bobins,  55  L.  T.  Eep.  N.  S.  479. 

(6)  See  per  Jessel,  M.E.,  and  JameB,  L.J.,  in  iStronsherg  v.  Costa  Bica, 
29  W.  R.  125. 

(c)  Hart  V.  Herwig,  8  Ch.  860.  In  this  case  a  bill  for  specific  perform- 
ance was  also  entertained,  and  substituted  service  directed  on  the  master  ; 
but  quoere  if  this  would  now  be  done. 

(d)  OUtdstone  v.  Musurus  Bey,  i  H.  &  M.  495  ;  see  this  case  discussed 
in  Smith  v.  Wegxtelin,  8  Eq.  214,  215. 
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Part  II.     have  more  than  once  been  made.(a)     Of  these  decisions 
ROPEKTY.    Qq^^^jj^  1i.J.,  says  they  may  "  perhaps  be  supported  on  the 
Cap.  Vll.     ground  that  the  object  of  service  was  not  to  give  jurisdic- 
Mm-dbles—   *^°^  °^®^  *^^  party  served,  but  only  to  give  him  notice  of  a 
Jurisdiction,  proceeding  affecting  his  rights,  that  he  might  if  he  pleased 
luterpleader    come  in  and  defend  them."(&)     But  it  is  plain  that  notice 
orders—  of  interpleader  proceedings  asserts -aa  absolute  right  in 

■  the  tribunal  which  gives  it  to  deal  as  it  chooses  with  the 
movable  personalty  to  which  the  interpleader  summons 
relates.  Interpleader  proceedings  with  respect  to  movables 
out  of  the  jurisdiction  would  obviously  be  impossible  unless 
the  person  who  had  actual  control  and  possession  of  the 
movables  in  dispute  came  in  and  submitted  to  the  English 
jurisdiction.  It  is  an  indispensable  condition  of  relief  by 
interpleader  proceedings  that  the  person  who  is  threatened 
or  vexed  with  a  double  claim  should  be  willing  "  to  pay  or 
transfer  the  subject-matter  into  court,  or  to  dispose  of  it 
as  the  Court  or  a  judge  may  direct."(c)  And  leave  has 
been  given  to  serve  petitions  abroad  to  obtain  payment 
out  of  court,  a  somewhat  analogous  case  of  dealing  with 
movables  on  the  ground  of  their  actual  situation. (tQ  Ex- 
cept, however,  for  the  purpose  of  dealing  with  property 
within  the  jurisdiction,  a  suit  between  foreigners  will  not 
be  entertained,  even  if  service  is  effected  and  appearance 
entered  without  objection.(«) 

Leave  has  been  granted  to  serve  notice  of  a  writ  abioad 
where  an  injunction  was  sought  affecting  funds  in  England, 
under  Order  xi.  r.  i  (f).  It  was,  however,  held  on  appeal 
that,  as  a  matter  of  discretion,  such  leave  should  not  be 
given  unless  there  is  a  probable  cause  of  action,  though  the 
claim  may  be  within  the  wards  of  the  rule.(/)    Where  the 

(o)  Credits  Gerandenise  v.  Van  Weydi,  12  Q.  B.  D.  171 ;  Van  der  Ka% 
V.  Ashworth,  W.  N.  1884,  58.  . 

(i)  Per  Cotton,  L.J.,  in  In  re  BusfM,  32  Ch.  D.  123,  132. 


(c. 


)  Judicature  Eules,  1883,  Order  lvii.  r.  2  (c1. 

f)  CoUs  V.  Sobins,  55  L.  T.  Kep.  N.  S.  479 ;  Me  Turner,  32  Sol.  Jouro.  324. 
(e)  Mattlimi  v.  Gcditzin,  L.  E.  18  Eq.  347.    It  should  be  noted,  however, 
that  the  decision  in  this  case  related  to  the  profits  arising  A-om  foreign  land, 
and  that  no  question  as  to  movables  arose. 

(/)  SociMi  Oen4rale  de  Paris  t.  Dreyfus,  37  Ch.  D.  215.     Cf.  CaU  v. 
Oji>pen?ieim,  1  Times  Law  Eep.  622. 
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sole  respondent  to  a  petition  for  the  revocation  of  a  patent     Part  IL 
was  a  domiciled  Scotchman  resident  in  Scotland,  though    1^°^™. 
there  could  be  no  service  of  the  petition  abroad,  yet  the    Cap.  Vll. 
Court  ordered  the  petition  to  be  set  down  for  trial  unless    Movables— 
the  respondent  should  come  in  and  show  cause  to  the  con-  Jurisdiction. 
trary,  being  satisfied  that  he  had  in  fact  ample  notice.(a) 

The  liability  of  movable  personal  estate  to  taxation  is  not,  Taxation— 
strictly  speaking,  within  the  scope  of  the  present  treatise;  but  jlfj^^^tlx 
it  may  be  convenient  to  summarise  here  the  English  law  as 
to  the  application  of  the  income  tax  to  foreigners  in  respect 
of  their  annual  gains  or  profits,  as  well  as  to  Englishmen 
making  profits  abroad.  Under  schedule  D.  of  16  &  17  Vict, 
c.  34,  s.  I,  income  tax  is  chargeable  "  for  and  in  respect  of 
the  annual  profits  or  gains  arising  or  accruing  to  any  per- 
son residing  in  the  United  Kingdom  from  any  kind  of 
property  whatever,  whether  situate  in  the  United  Kingdom 
or  elsewhere ;  and  for  and  in  respect  of  the  annual  profits 
or  gains  arising  or  accruing  (6)  to  any  person  residing  in 
the  United  Kingdom  from  any  profession,  trade,  employ- 
ment, or  vocation,  whether  the  same  shall  be  respectively 

carried  on  in  the  United  Kingdom  or  elsewhere 

And  for  and  in  respect  of  the  annual  profits  or  gains 
arising  or  accruing  to  any  person  whatever,  whether  a 
subject  of  her  Majesty  or  not,  although  not  resident  within 
the  United  Kingdom,  from  any  property  whatever  in  the 
United  Kingdom,  or  any  profession,  trade,  employment,  or 
vocation  exercised  within  the  United  Kingdom."  Under 
these  words  income  tax  is  charged  on — 

(a)  Persons  residing  within  the  United  Kingdom,  on  pro- 
perty wherever  situate  and  business  wherever  carried  on 
(so  far  as  profits  received  here  are  concerned) ; 

(b)  Persons  not  residing  within  the  United  Kingdom, 
on  property  situate  or  business  carried  on  within  the  United 
Kingdom. 

The  distinction  drawn  by  the  language  of  this  statute  Eesidence— 

what  it  is. 

(a)  He  Drummond,  43  Ch.  D.  80. 

(6)  But  this  does  not  extend  to  profits  and  gains  arising  from  a  business 
abroad  which  ara  not  in  fact  remitted  to  or  received  by  the  owner  resident  in 
England :  Oolquhoun  r.  Brooks,  14  App.  Gas.  493. 
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Paet  II.      between  persons  "  residing  "  within  the  United  Kingdom 

'    and  those  residing   elsewhere  has  nothing  to  do  with 

^^^-  ^IJ^-    domicil.(a)     Nor,  in  one  sense,  is  the  time  of  the  alleged 
Movables—    residence    (i.e.,    its    duration)   material    (see    case    last 
Jmisdiction.  cited);    but  by   5  &   6   Vict.  c.  34,  s.  39  (re-enacting 
Temporary      4^  Geo.  III.  c.  65,  s.  5 1),  it  is  provided  that  "  no  person 
Engirnd.™      ^^°  ®^^^^  •  •  •  ■  actually  be  in  Great  Britain  for  some 
temporary  purpose   only,   and    not   with   any  view   of 
establishing  his  residence  therein,  and  who   shall  not 
actually  have  resided  in   Great  Britain  at  one  time  or 
several  times  for  a  period  equal  in  the  whole  to  six  months 
in  any  one  year,  shall  be  charged  with  the  said  duties  as  a 
person  residing  in  Great  Britain,  in  respect  of  the  profits 
or  gains  received  from  or  out  of  other  than  English  pos- 
sessions. "(&)    In  the  case  of  firms  and  companies,  residence 
in  Great  Britain  is  often  a  complex  question  of  f act.(c) 
Interest  or  With  respect  to  interest  or  dividends  from  foreign  States 

foreign  com-    01"  Companies  received  in  the  United  Kingdom  for  distri- 
pam^e.  bution  here,  it  is  provided  by  5  &  6  Vict.  c.  80,  s.  2  (as  to 

foreign  States),  and  by  16  &  17  Vict.  c.  34,  s.  10  (as  to 
foreign  companies),  that  all  persons  entrusted  with  their 
distribution  shall  render  an  account  thereof  to  the  Inland 
Revenue,  for  the  purposes  of  taxation.  It  is  assumed  for 
this  purpose  that  all  dividends  so  distributed  in  England 
are  distributed  amongst  persons  resident  in  England,  in 
the  sense  already  explained.  But  of  course  a  person  resi- 
dent abroad  may,  as  a  matter  of  convenience,  receive  his 
dividends  through  London  agents  or  trustees,  in  which 
case  he  will  not  be  liable  to  taxation  in  respect  of  moneys 
so  received. (c?)  And  where  the  dividends  of  a  foreign 
company  so  received  in  England  consisted  in  part  of 
moneys  arising  from  profits  or  gains  made  in  England,  on 

(a)  Att.-Gen.\.Ooote,  ^Fr'ice,  18^;  Lloyd v.Inland  Sevemte,  21  So.  L.  E. 
482  ;   Young  V.  Same,  12  So.  L.  E.  602 ;  Mogers  v.  Same,  16  So.  L.  E.  682. 

(6)  See  tne  provisions  of  the  same  section  as  to  temporary  absence  from 
England.  As  to  the  meaning  of  "  foreign  possessions  "  in  this  section,  see 
per  Lord  Hersohell  in  Cohuhoun  v.  Brooks,  14  App.  Cas.  at  p.  508. 

(c)  See,  for  examples,  Vesena  Sulphur  Co.  v.  Nicholson,  i  Ex.  D.  428,  and 
Imperial  Continental  Qas  Co.  v.  Same,  37  L.  T.  Eep.  717. 

{d)   Udney  v.  East  India  Co.,  13  C.  B.  733. 
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which  income  tax  had  been  already  charged  as  such,  it     Pakt  li. 
was  held  that  such  dividends  ought  to  be  assessed  with    ^"°^'"^"- 
respect  to  that  portion  only  which   represented  profits    Cap.  VII. 
arising  out  of  the  United  Kingdom,  (a)     Otherwise,   in-    Movables— 
come  tax  would  be  paid  on  the  other  portion  twice  over.       Jurisdiction. 
It  is  not  always  easy  to  decide  whether  any  and  what  Profits  arising 
profits  arise  from  a  trade  or  business  exercised  within  the  ™  England. 
United  Kingdom.     Thus,  where  a  firm  established  at  New 
York  had  a  branch  establishment  here  for  purchases  of 
goods  for  exportation  to  America,  where  they  were  sold, 
and  where  all  the  profits  were  made,  it  was  held   that 
there  was  no  business  in  England  liable  to  income  tax.(6) 
There  certainly  appears  some  difficulty  in  reconciling  the 
decision  last  cited  with  the  language  of  Lord  Bsher,  M.R., 
in  Erichsen  v.  Last  (infrcb).    "  Wherever  profitable  contracts 
are  habitually  made  in  England  by  or  for  foreigners  with 
persons  in  England,  to  do  something  for  or  supply  some- 
thing to  those  persons,  such  foreigners  are  exercising  a 
profitable  trade  in   England,  even  though  everything  to 
be  done  by  them  in  order  to  fulfil  the  contracts  is  done 
abroad."     But  where  a  foreign  firm  of  wine-merchants, 
whose  chief  office  was  in  Prance,  and  none  of  whom  were 
resident  in  England,  had  established  an  agent  in  London 
through  whom  wine  was  sold  to,  and  payment  received 
from,  English  customers,  it  was  held  that  the  foreign 
merchants  were  assessable  in  respect  of  the  profits  of  a 
trade  exercised  in  England. (c)     The  same  was  held  with 
respect  to  the  Great  Northern  Telegraph  Co.  of  Copen- 
hagen, who  had  three  marine  cables  in  connection  with 
Aberdeen,  and  Newcastle,  communicating  with  the  main 
telegraph  lines  of  the  United  Kingdom,  by  means  of  which 
messages  were  collected  and  transmitted  by  the  company 

(a)  Gilbertsonv.Fergusson,  7  Q.B.D.  562.  That  is,  if  P= total  profits 
of  company,  p= profits  made  in  England,  and  D  =  dividend  distributed  in 
England,  then  the  assessment  ought  not  to  be  on  the  whole  of  D,  but  upon 

(6)  iSuUey  v.  Attorney-Oeneral,  5  H.  &  N.711 ;  29  L.  J.  Ex.  464. 
(c)  Pommery  v.  ApHiorpe,  56  L.  J.  Q.  B.  155 ;   Tisckler  v.  Apthorpe,  I 
Times  Law  Kep.  337. 
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Part  II. 
Pbopbkty. 

Cap.  VII. 

Movables — 


Profits  arising 
elsewhere — 
received  by 
resident  in 
England. 


over  the  Eastern  hemisphere.  The  English  Post  Office 
collected  the  whole  charges  from  the  senders,  and  paid  to 
the  appellants  what  they  so  received  after  deducting  the 
English  charges,  so  that  no  profits  were  made  by  the 
appellant  company  from  the  transmission  of  messages 
over  the  land  lines  of  the  United  Kingdom.(a)  And  the 
principle  of  Fommery  v.  Apthorpe  was  a  little  extended 
in  a  later  case,  where  the  English  agent  in  London  only 
made  the  contracts  for  the  sale  of  wine,  which  was  stored 
in  and  sent  from  Eheims,  the  agent  being  paid  by  com- 
mission.(&)  It  was  said  in  the  case  last  cited  that  there 
may  be  profits  arising  from  a  trade  exercised  in  England 
without  there  being  any  establishment  in  this  country. 

With  respect  to  persons  resident  in  the  United  King- 
dom, the  words  of  schedule  D.  to  i6  &  17  Vict.  c.  34,  seem 
primd  facie  large  enough  to  impose  a  liability  in  respect 
of  all  the  profits  arising  from  a  business  carried  on  abroad, 
to  which  such  persons  become  entitled ;  but  it  has  been 
decided  by  the  House  of  Lords  that  this  is  not  the  true 
construction  of  the  statute,  having  regard  to  the  rest  of 
schedule  D.  and  to  the  language  of  case  IV.  and  case  V. 
in  the  schedule  to  s.  100  of  5  &  6  Vict.  c.  35.  Accord- 
ingly, a  person  resident  in  the  United  Kingdom,  and  en- 
gaged on  a  trade  carried  on  abroad,  is  liable  to  pay  income 
tax  in  respect  of  so  much  only  of  the  profits  of  that  trade 
as  are  received  in  the  United  Kingdom.(c)  In  the  oase 
of  mutual  insurance  companies,  the  question  how  far  and 
in  what  cases  the  bonuses  allotted  to  the  members  can  be 
regarded  as  "  profits  "  is  often  very  difficult  of  solution. 
The  point  has  arisen  with  reference  to  the  special  mode  of 
business  carried  on  by  an  American  insurance  company 
in  England ;  and  the  result  of  the  cases  appears  to  be 
that  where  there  are  no  shares  or  shareholders,  but  only 


(a)  MricUen  t.  Last,  7  Q.  B.  D.  12 ;  8  Q.  B.  D.  414 ;  51  L.  J.  Q.  B.  86. 

(b)  Weile  v.  Colquhoun,  20  Q.  B.  D.  757. 

(c)  Colquhoun  v.  Brooks,  14  App.  Cas.  493.  Cf.  Cesena  Sulphur  Co.  v. 
Nicholson,  1  Ex.  D.  428 ;  Imperial  Continental  Gas  Co.  v.  Mcholson,  37 
L.  T.  717  ;  and  Alexandria  Water  Co.  y.  Musgrave,  11  Q.  B.  D.  174  ;  which 
last  case  appears  a  little  inconsistent  with  Colquhoun  t.  Brooks. 
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members  holding  participating  policies,  the  amounts  of     Part  II. 
bonuses  added  to  the  policies  or  returned  to  members  are    P^o^ty. 
not   "profits"   assessable  to  income  tax; (a)    but   secus,    Ca^H. 
where  some  part  of  the  bonuses  available  for  such  division    Movableg— 

15  applied  to  payment  of  interest  on  shares.  (&)     Inasmuch  Jurisdiction. 
as  it  was  held  that  in  the  latter  case  the  whole  amount  of 
bonuses  (and  not  only  the  part  applied  to  pay  interest)  is 
assessable  to  income  tax,  it  is  plain  that  the  distinction  is  il- 
logical, and  may  in  some  cases  work  considerable  injustice. 

It  may  be  convenient  to  point  out  in  this  place  that  the 
privilege  given  by  statute  (16  &  17  Vict.  c.  34,  s.  54,  and 

16  &  17  Vict.  c.  91,  s.  i)  to  policy-holders  of  deducting 
from  their  private  income  tax  returns  the  amount  of  the 
annual  premiums  paid  by  them  under  their  policies  does 
not  extend  to  policy-holders  in  foreign  insurance  companies 
not  registered  under  7  &  8  Vict.  c.  i  io.(c) 

In  the  case  last  cited  a  doubt  is  suggested  whether  the 
privilege  attaches  to  Scotch  companies,  which  are  expressly 
excepted  from  7  &  8  Vict.  c.  no.  It  seems  clear,  how- 
ever, that  it  does  attach  to  such  Scotch  insurance  com- 
panies as  were  in  existence  on  November  i,  i844.(d!) 

SUMMAMT. 
JURISDICTION  AS   TO   PERSONAL   PROPERTY. 

Personal  property,  according  to  the  English  law,  is  not  p-  223. 
coincident  with  the  class  of  movables  contemplated  by  the 
law  of  nations,  but  includes  certain  immovables  as  well. 
The  terms  are  consequently  not  equivalent. 

The  maxim    "  mobilia  sequuntur  personam  "  applies  to  p-  224. 
movables  only ;   i.e.,  to  such  personal  property  as  falls 
under  that  class. 

Such  personal  property  as  is  immovable  comes  under 
the  rules  which  relate  to  the  jurisdiction  over  immovables 
generally. 

(6) 

h 

(d) 


a)  New  York  Life  Insurance  Co.  v.  Styles,  14  App.  Cas.  381. 
'6)  Last  V.  London  Insurance  Co.,  10  App.  Cas.  438. 
c)  Colguhoun  v.  Heddon,  6  Times  Law  Kep.  331  (C,  A.). 
T)  See  the  words  of  16  &  17  Vict,  c.  91,  s.  i. 
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Pakt  II. 
Pkopebty. 

Cap.  VII. 

p.  226. 

p.  227. 


p.  227. 


p.  228. 


p.  229. 


The  local  law  has  jurisdiction  over  movables,  in  the 
sense  that  it  controls  their  possession,  by  whatever  law  the 
right  to  possession  is  determined. 

Movables  follow  the  person  of  their  owner,  and  accord- 
ingly the  law  of  his  domicil  governs  all  transmissions  and 
distribations  of  movables  which  arise  from  an  alteration  of 
his  personal  statiiB. 

But  the  effect  and  validity  of  a  voluntary  alienation  of 
movables  inter  vivos  is  decided  by  the  law  of  the  place 
where  the  movables  in  fact  are. 

English  procedure  does  not  allow  service  abroad  of  a 
writ  merely  on  the  ground  that  the  subject-matter  of  the 
action  is  movable  property  within  the  jurisdiction.  Except 
in  Admiralty  causes,  the  procedure  in  English  courts  is 
in  personam,  not  in  rem. 

But  jurisdiction  over  movables  within  the  jurisdiction 
is  asserted  in  interpleader  proceedings  and  other  cases. 


Transfer  of 
moTftbles. 


ALIENATION   OF   PEESONAL    PROPERTY. 

The  general  principle  being  that  movable  personal  pro- 
perty is  governed  by  the  law  of  the  owner's  domicil,  it  will 
be  as  well  to  consider  its  application  more  particularly 
with  regard  to  its  alienation.  Alienation  of  personal  pro- 
perty is  either  by  the  act  of  the  owner,  or  by  the  act  of 
the  law.  In  the  first  of  these  cases  it  is  either  by  transfer 
inter  vivos,  or  by  devise.  In  the  second  case  it  may  be 
either  by  succession,  by  assignment  on  bankruptcy,  or  by 
the  operation  of  marriage.  Each  of  these  cases  requires 
separate  consideration. 

(ii.)  Alienation  hy  transfer  inter  vivos. — Notwithstanding 
the  general  principle  that  movables  are  governed  by  the 
law  of  the  domicil  of  the  owner,  it  has  been  already 
stated  (a)  that  this  principle  does  not  apply  to  the 
alienation  by  the  owner  of  movables  by  transfer  inter 
vivos.  Such  transfers  are,  in  fact,  regulated  by  the  law 
of  the  place  where  the  movables  happen  to  be,  which 


(o)  Ante,  p.  227. 
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is  usually  also  the  place  where  the  forms  of  transfer  are     Pam  ll. 
gone  through.     It  is  of  course  important,  in  considering    ^^opekty. 
this  question,  to  distinguish  between  a  contract  to  transfer,    Cap.  vn. 
and  the  transfer  itself.    Two  Englishmen  may  undoubtedly    ^^^  „  _ 
contract  either  in  England  or  in  Germany  for  the  sale  Alienation. 

of  movable  property  belonging  to  one  of  them  which  is        

actually  in  Prance;  and  the  contract  may  be  perfectly 
good,  though  the  law  of  France  regard  it  as  insufficient. 
There  may  and  usually  will  be  a  contract  enforceable  in 
the  English  courts,  either  by  an  action  for  damages  or  in 
some  cases  by  a  suit  for  specific  performance.  But  such  a 
contract  will  not  pass  the  property  in  the  movables  with 
which  it  deals  if  the  law  of  the  country  where  the 
movables  are  requires  delivery  or  some  other  formality  as 
an  essential  part  of  the  transfer.  The  validity  of  the 
contract  is  tested  by  the  law  of  the  contract.  The  law  of 
the  contract  is  not  always  the  law  of  the  place  where  the 
contract  is  made,  the  place  of  intended  performance,  the 
domicil  of  the  contracting  parties,  and  their  presumed 
intention  as  to  the  law  which  is  to  govern  their  agreement 
being  all  important  elements  in  deciding  this  question. 
But  it  is  submitted  that,  so  far  as  the  actual  transfer  of 
title  and  the  right  to  possession  are  concerned,  the  law  of 
the  place  where  the  movables  are  must  prevail  over  the 
law  of  the  domicil  of  the  parties,  and  probably  over 
the  law  of  the  place  where  the  attempted  transfer  takes 
place,  (a) 

The  attention  of  writers  on  international  law  does  not 
seem  to  have  been  always  directed  to  this  distinction,  and 
their  language  is  not  always  consistent  with  the  views 
above  expressed.     In  Story's  Conflict  of  Law,  it  is   said  Opinion  of 
in  the  text  that  "it  follows  as  a  natural  consequence  of  ^*'j-c~ji, 
the  rule  (that  personal  property  has  no  locality)  that  the  his  editors. 
law  of  the  owner's  domicil  should  in  all  cases  determine 
the  validity  of  every  transfer,  alienation,   or  disposition 

{a)  Cammell  v.  SeweU,  27  L.  J.  Ex.  447  ;  29  L.  J.  Ex.  350  ;  Castrique 
V.  Imrie,  L.  R.  4  H.  L.  414  ;  Hooper  v.  Gumm,  L.  E.  2  Ch.  282  ;  WiUiams 
T.  Colonial  Bank,  38  Ch.  D.  388,  affirmed  H.  L.  Maj  13,  1890. 
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made  by  the  owner,  whether  it  be  inter  vivos  or  post- 
mortem."(a)  If  this  language  could  be  supported  by  the 
American  cases,  they  would  be  in  direct  conflict  with  the 
English  authorities,  so  far  as  alienation  inter  vivos  is  con- 
cerned. But  the  learned  editor  of  the  last  edition  of 
Story  (1883)  (6)  commences  a  long  and  elaborate  note  on 
this  passage  by  saying  that  the  exceptions  to  the  maxim 
"  mohilia  sequuntur  personam "  have  become  so  numerous 
that  it  cannot  be  safely  invoked  for  any  but  the  simplest 
cases  at  the  present  day ;  and  he  adds :  "  The  exceptions 
would  probably  be  less  frequent  if  the  maxim  were  '  lex  sitits 
molilia  regit.' "  Moreover,  Story  himself,  in  the  same 
passage,  excepts  out  of  the  supposed  rule  all  cases  where 
there  is  some  law  of  the  country  where  the  goods  are 
situate,  providing  for  special  cases ;  and  further  goes  on 
to  distinguish  between  the  contract  to  transfer,  and  a 
"  positive  transfer  "  itself.  It  is  submitted  that  it  would 
be  an  abuse  of  language  to  lay  down  the  rule  of  the  lex 
domicilii  if  the  rule  of  the  lex  situs  is  one  to  which  there 
would  be  fewer  exceptions ;  and  that  it  is  desirable  rather 
to  distinguish  those  kinds  of  alienation  which  are  governed 
by  the  lex  situs  from  those  in  which  the  maxim  of  the  lex 
domicilii  can  still  be  safely  invoked.  So  far  as  alienation 
or  transfer  of  movables  inter  vivos  is  concerned,  it  is 
believed  that  the  American  cases  are  not  in  conflict  with 
the  English  doctrine  of  the  prevalence  of  the  lex  situs.(c^ 

It  is  pointed  out  by  Story  (§  383),  citing  with  approval 
the  language  of  Lord  Mansfield  in  one  of  the  earliest 
cases  (d)  on  the  subject,  that  there  are  some  kinds  of  per^ 
sonal  property  which  from  their  own  nature  have  a  neces- 
sarily implied  locality,  and  that  the  local  nature  of  such 
movables  requires  contracts  respecting  them  "  to  be  carried 
into  execution  according  to  the  local  law."  Story  applies 
the  same  rule  to  "  all  other  local  stock  or  funds,  although 
of  a  personal  nature,  or  so  made  by  the  local  law  ;  such  as 


(a)  Story's  Conflict  of  Laws,  §  383.  (6)  Melville  M.  Bigelow. 

(c)  See  Bigelow's  note,  above  cited,  to  Story,  §  383,  p.  544  (ed.  1883). 
{d)  Bdbiman  v.  Bland,  2  Bun-.  1079  ;  I  W.  Bl.  247  ;  Story,  §§  364,  383. 
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bank  stock,  insurance  stock,  turnpike,  canal,  and  bridge     Part  ii. 
shares,  and  other  incorporeal  property  owing  its  existence    ^"^''^''ty- 
to  or  regulated  by  peculiar  laws."     There  is  no  doubt  that    Cap.  Vll. 
personal  property  of  the  kind  mentioned  is  so  intimately   Movables^ 
connected  with  their  locality  that  the  reasons  for  regulating    Mienation. 
transfer  of  such  property  by  the  local  law  are  additionally 
strong;  but  Lord  Mansfield's  language,  when  looked  at, 
shows  that  he  was  speaking  rather  of  the  contract  to 
transfer  than  of  the  transfer  itself,  (a)  the  only  instance 
given  by  him  (applicable  to  movables)  being  "  a  contract 
concerning  stocks."     It  has  already  been  said  that  the 
question  of  the  proper  law  to  govern  a  contract  is  quite 
distinct  from  that  of  the  proper  law  to  govern  a  transfer 
of  movables ;  and  Lord  Mansfield's  reference  to  the  inten- 
tion of  the  parties  as  an  element  in  deciding  that  law  is  qiiite 
in  harmony  with  the  modern  cases  on  the  subject. (J) 

In  support  of  the  proposition  that  the  lex  situs,  or  at  any  English  cases, 
rate  the  lex  situs  when  the  situs  is  also  the  place  of  the 
transaction,  governs  alienation  of  movables,  it  is  necessary 
to  examine  more  in  detail  the  English  cases.  In  SiTnpson 
V.  Fogo  (c)  the  Courts  of  Louisiana  had  refused  to  recognise 
the  rights  of  a  mortgagee  of  a  British  ship,  which  had 
been  taken  by  the  mortgagors  to  New  Orleans,  and  was 
there  attached  by  other  creditors  without  ever  having  been 
delivered  to  the  mortgagees.  The  ship  having  come 
again  within  British  jurisdiction,  the  mortgagees  filed  a 
bill  to  enforce  their  rights,  and  Lord  Hatherley  refused  to 
recognise  the  judgment  and  order  of  the  Louisiana  Court, 
under  which  the  ship  had  been  sold,  as  being  directly 
contrary  to  the  comity  of  nations.     It  is  to  be  remarked 

(oj  "In  every  disposition  or  contract  where  the  subject-matter  relates 
locally  to  England,  the  law  of  England  must  govern,  and  must  have  been 
intended  to  govern.  Thus,  a  conveyance  or  will  of  land,  a  mortgage,  a  con- 
tract concerning  stocks,  must  all  be  sued  u^on  in  England ;  and  the  local 
nature  of  the  thing  requires  them  to  be  carried  into  execution  according  to 
the  law  here "  :  2  Burr.  1079. 

(6)  See,  e.g.,  Jacobs  v.  CkSdit  Lyonnals,  12  Q.  B.  D.  589,  599 ;  and  on 
this  subject  generally,  see  injrd,,  Chap.  VIII.  As  to  the  effect  of  a  transfer 
in  another  country  of  certificates  of  stock  in  a  foreign  railway,  see  judgment 
in  WiUiams  v.  Colonial  Bank,  38  Ch.  D.  388. 

(c)  32  L.  J.  Ch.  249  ;  I  H.  feM.  195. 


240  FOREIGN   AND    DOMESTIC   LAW. 

RtOTERTY     *^^*  ^^  ^^^^  particular  case  the  transfer  by  way  of  mort- 

'    g8'g6  tad  been  completed  long  before  the  ship  came  within 

Cap.  YII.    the  Louisiana  jurisdiction,  and  Lord  Hatherley  said  that, 
MovMes—   ^^  liis  opinion,  the  American  Court  was  bound  to  have 
Alienation,   recognised  the  principle    that  a  title  which  a  man  has 
Valid  transfer  ^^S^^h  acquired  in  one  country  shall  be  a  good  title  to 
by  the  kx       him  all  over  the  world  ;  further  citing  with  approval  the 
language  oi   an   American   judge   m  another  case  :  "If, 
therefore,  accordiug  to  the  lex  loci  eontracfus,  that  of  the 
domicil  of  both  parties,  the  sale   transfers  the  property 
without  delivery,  it  does  so  eo  insfanti,  or  not  at  all.     If 
two  persons  in  any  country  choose  to  bargain  as  to  the 
property  which  one  of  them  has  in  a  chattel  not  within 
the  jurisdiction  of  the  place,  they  cannot  expect  that  the 
rights  of  persons  in  the  country  in  which  the  chattel  is 
will  there  be  permitted  to  be  affected  ;  but  if  the  chattel 
be  at  sea  or  in  any  other  place,  if  any  there  be,  in  which  - 
the  law  of  no  particular  country  prevails,  the  bargaia  will 
have  its  full  effect  eo  instanti  as  to  the  whole  world,  and 
the  circumstance  of  the  chattel  being  afterwards  brought 
into  a  country,  according  to  the  laws  of  which  the  sale 
would  be  invalid,  would   not  affect  it."(a)     It  is  to  be 
observed  that  in  Simpson  v.  Fogo  the  assignment  had  been 
completed  before  the  chattel  came  withia  the  Louisiana 
jurisdiction,  so  that  the   assumption   of   the   Louisiana 
Court  to  pronounce  upon  its  ownership  must  be  regarded 
as  wholly  unwarrantable  from  an  English  point  of  view. 
Had  the  ship  been  at  New  Orleans  when  the  mortgage 
was  effected,  the  validity  of  the  attempted  assignment 
would  have  been  prohibited  by  the  lex  loci  rei  sitce,  and 
Lord  Hatherley's  strictures  upon  the  Louisiana  judgment 
would  have  been  uncalled  for.(&)     The  decision,  however, 
in  Simpson  v.  Fogo  cannot  now  be  regarded  as  an  autho- 
rity for  the  proposition  that  a  foreign  judgment  is  ex- 
aminable by  an  English  Court  for  a  mistake  in  private 
international  law,  or  even  for  a  violation  of  the  rights 

(a)  TJmret  v.  JenMns,  J  Martin,  353. 

(6)  Liverpool  Marine  Co.  v.  Hunter,  L.  E.  3  Ch.  481. 
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of  nations.     It  is  established  by  the  decision  of  the  House     Paet  it. 
of  Lords  in  Gastrique  v.  Imrie  (a)  that  the  validity  of  a    ^^T^- 
foreign  judgment  can  be  impeached  on  no  such  grounds,    Cap.  Vll. 
except  only  in  cases  where  the  foreign  Court  has  wrong-    MovOiles— 
fully  assumed  a  jurisdiction  which  did  not  properly  belong    Alienation. 
to  it.     Blackburn,  J.,  in  that  case,  while  commenting  on 
Simpson  v.  Fogo,  clearly  indicates  that  the  judgment  may 
be  supported  without  impeaching  the  general  proposition 
that  a  foreign  judgment  cannot  be  examined  for  error  in 
law,  domestic  or  international,  except   as  to  the  grounds 
of  its  jurisdiction;  and  if  the  decision  is  inconsistent  with 
this  theory,  it  must  be  regarded  as  overruled.  (6) 

Next,  with  regard  to  the  validity  of  a  transfer  of  Transfer  valid 
personal  chattels  which  is  only  good  by  the  lex  loci  rei  tut^alea; 
siice,  and  not  supported  by  the  lex  domicilii,  it  appears  to  domicilii. 
have  been  decided  by  the  case  of  Gammell  v.  Sewell  (c)  that 
such  a  transfer  is  regarded  as  good  and  suflScient  by  Eng- 
lish law.  In  that  case  a  cargo  of  timber  which  had  been 
wrecked  on  the  coast  of  Norway  was  sold  there  by  the 
captain  of  the  vessel,  improperly  according  to  English  law, 
but  under  such  circumstances  as  to  convey  a  good  title  to 
a  loTid  fide  purchaser  according  to  the  law  of  Norway. 
The  timber  having  been  re-sold  and  brought  to  England, 
the  English  merchant  brought  trover  for  it,  and  it  was 
decided  (Byles,  J.,  dissentiente)  that  the  action  could  not  be 
maintained.  In  pronouncing  the  judgment  of  the  majority 
of  the  Court,  Crompton,  J.,  said,  after  stating  the  effect  of 
the  Norwegian  law  on  the  question :  "  It  does  not  appear 
to  us  that  there  is  anything  so  barbarous  or  monstrous  in 
this  state  of  the  law  that  we  can  say  that  it  should  not  be 
recognised   by  us.     Our  own  law  as  to  market  overt  is 

analogous Many  cases  were  mentioned  in  the  course 

of  the  argument,  and  more  might  be  collected,  in  which  it 
would  seem  hard  that  the  goods  of  foreigners  should  be 
dealt  with  according  to  the  laws  of  our  own  or  of  other 
countries.     Among  others,  our  laws  as  to  the  seizure  of  a 

(a)  L.  E.  4  H.  L.  414.  (6)  Infrd,  Chap.  XI. 

(c)  27  L.  J.  Ex.  447  ;  3  H.  &  N.  617  ;  S.  C.  on  appeal,  29  L.  J.  Ex.  330. 
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foreigner's  goods  for  rent  due  from  a  tenant,  or  as  to  the 
title  gained  in  them,  if  stolen,  by  sale  in  market  overt, 
might  appear  harsh.  But  we  cannot  think  that  the  goods 
of  foreigners  would  be  protected  against  such  laws,  or  that 
if  the  property  once  passed  by  virtue  of  them,  it  would  be 
changed  by  being  taken  by  the  new  owner  into  the 
foreigner's  own  country.  We  think  that  the  law  on  this 
subject  was  correctly  stated  by  the  Lord  Chief  Baron  (a) 
in  the  course  of  the  argument  in  the  court  below,  where 
he  says,  '  If  personal  property  is  disposed  of  in  a  manner 
binding  according  to  the  law  of  the  country  where  it  is, 
that  disposition  is  binding  everywhere ; '  and  we  do  not 
think  that  it  makes  any  difference  that  the  goods  were 
wrecked,  and  were  not  intended  to  be  sent  to  the  country 
where  they  were  sold.  We  do  not  think  that  goods  which 
were  wrecked  here  would  on  that  account  be  less  liable 
to  our  laws  as  to  market  overt,  or  as  to  the  landlord's 
right  of  distress,  because  the  owners  did  not  foresee  that 
they  would  come  to  England."(6)  The  case  of  The 
Segredo,(c)  which  was  relied  upon  in  the  argument  in 
Oammell  v.  Sewell  as  an  authority  for  the  plaintiff's  con- 
tention, was  referred  to  with  disapprobation  in  the  course 
of  the  judgment  just  quoted  from,  and  the  Court  said  that 
if  Dr.  Lushington's  judgment  in  that  case  was  relied  on  as 
an  authority  that  the  effect  of  a  law  of  a  foreign  country, 
as  to  the  passing  of  property  in  a  foreign  country, 
was  to  be  disregarded,  they  were  prepared,  sittrag  as  a 
court  of  error,  to  dissent  from  it.  So,  it  seems  that  the 
Dutch  law  as  to  market  overt  might  have  had  the  effect 
of  passing  the  property  in  a  cargo  sold  in  the  Cape  of 
Good  Hope,  when  the  law  of  Holland  prevailed  there, 
if  the  circumstances  of  the  knowledge  of  the  transac- 
tion had  not  taken  the  case  out  of  the  provisions  of 
such  la,w.(d)     In    The   Gratitiidine,(e)   speaking    of   the 

fa)  27  L.  J.  Ex.  447.  (6)  29  L.  J.  Ex.  353. 

Ic)  Otherwise  Eliza  Cornish,  1  Spinks,  Eccl.  &  Adm.  36. 
\a)  Freeman  v.  E.  I.  Co.,  5  B.  &  Aid.  617,  explained  by  Crompton,  J., 
in  Cammetl  v.  Sewell,  29  L.  J.  Ex.  353. 
(e)  3  Rob.  Adm.  Eep.  258. 
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circumstances  under  wMcli  tlie  captain  of  a  ship  might  Part  ir. 

exercise  his  judgment  as  to  the  sale  of  a  cargo  in  emer-  "opertit. 

gencies,  Lord  Stowell  said,  "  If  the  master  acts  unwisely  Cap.  Vll. 

in  that  decision,  still  the  foreign  purchaser  will  be  safe  Movables— 

under  his  acts."  Alienation. 

The  general  principle  thus  laid  down,  that  if  personal  Doctrine  of 
property  is  disposed  of  in  a  manner  binding  according  to  ^^i  ^' 
the  law  of  the  country  where  it  is,  that  disposition  is 
binding  everywhere,  came  under  the  notice  of  the  House 
of  Lords  in  the  more  recent  case  of  Castrigue  v.  Imrie.{a) 
That  case  was  decided  on  the  principle  of  the  validity  of 
a  foreign  judgment  in  rem,  which,  in  the  words  of  Black- 
burn, J.,  in  that  case,  is  in  truth  but  a  branch  of  the  more 
general  principle  which  is  enunciated  in  Cammell  v. 
Jewell;  and  it  was  not  there  necessary  to  resort  to  any 
such  larger  principle,  or  to  inquire  what  qualifications,  if 
any,  ought  to  be  attached  to  it  as  a  general  rule.  Never- 
theless, Blackburn,  J.,  intimated  his  opinion  that  the 
general  principle  of  the  validity  of  a  transfer  made 
according  to  the  lex  loci  rei  sitae  was  correct,  though  no 
doubt  it  might  be  open  to  exceptions  and  qualifica- 
tions.(6)  It  would  be  difficult,  perhaps,  to  name  a 
general  principle  of  which  the  same  might  not  be  said ; 
and  the  opinion  of  Keating,  J.,  in  the  same  case,  was 
avowedly  and  entirely  based  on  the  decision  in  Cammell 
V.  Sewell,  and  the  principles  to  be  drawn  from  it. 

The  principle  of  Cammell  v.  Sewell  is  entirely  consistent 
with  the  decision  in  Hooper  v.  Ckimm,(c)  on  appeal  from 
the  judgment  of  Wood,  V.C.  There  certain  ship-builders 
in  America  had  built  several  ships,  mortgaged  them  there, 
sent  them  to  England  for  sale,  sold  them  there,  and  paid 
the  mortgagees  in  America.  The  mortgages  were  duly 
registered  in  America ;  but  notice  of  the  mortgage  being 
indorsed  on  the  certificate  of  registry,  and  having  in  one 
case  impeded  the  sale,  it  was  agreed  that  no  such  notice 
should  be  indorsed  in  future.     Another  ship  was  accord- 

la)  L.  E.  4  H.  L.  414. 

(6)  Castrique  v.  Imrie,  L.  K.  4  H.  L.  429.        (c)  L.  B.  2  Ch.  282. 
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ingly  sent  over  and  sold,  no  notice  of  the  American  mort- 
gage being  indorsed  on  her  certificate  of  registry,  and  the 
American  ship-builders  having  failed  after  receiving  the 
money,  the  mortgagee  filed  his  bill  against  the  purchaser. 
He  failed  eventually,  on  the  ground  that  he  had  so  acted 
as  to  suppress  the  mortgage,  and  make  the  ship-builders 
his  agents  for  the  sale,  but  the  language  of  Turner,  L.J., 
is  important  with  reference  to  the  validity  of  the  sale 
itself.  "  In  my  opinion,  the  law  of  this  country  ought  to 
govern  the  decision  of  the  case ;  for  the  purchase  of  the 
ship,  on  which  the  rights  of  the  question  depend,  was  made 
and  completed  in  this  country.  In  saying  this,  however,  I 
must  not  be  understood  to  mean  that  the  shipping  law  of 
America  is  not  to  be  regarded  in  deciding  the  case ;  on 
the  contrary,  I  think  that  great  regard  must  be  paid  to  it. 
In  order  to  determine  what  the  rights  of  these  parties  now 
are,  it  must  be  ascertained  what  their  rights  were  at  the 
time  when  the  purchase  in  question  was  made,  and,  in 
order  to  ascertain  this,  resort  must  be  had  to  the  American 
shipping  law.  The  rights  of  the  parties  stood  upon  that 
law  at  the  time  when  this  purchase  was  made,  and  I 
apprehend  that,  where  rights  are  acquired  under  the  laws 
of  foreign  States,  the  law  of  this  country  recognises  and 
gives  effect  to  those  rights,  unless  it  is  contrary  to  the 
law  and  policy  of  this  country  to  do  so."  It  will  be  seen 
from  the  facts  in  Simpson  v.  Fogo  (a)  that  the  American 
Coui-ts  are  not  equally  ready  to  recognise  the  rights  of 
property  which  the  laws  of  foreign  States  have  conferred ; 
but  it  is  plain,  from  the  above  citation,  that  in  Hooper  v. 
Gumm  the  validity  of  the  sale  in  England  was  referred  to 
the  English  law  alone,  and  the  fact  that  English  law  in 
that  case  was  unusually  ready  to  guide  itself  by  the  rules 
of  foreign  jurisprudence  does  not  afiect  the  principle.  So 
in  Castrique  v.  Imrie,  already  referred  to,  where  a  sale  had 
been  decreed  under  the  judgment  of  a  French  Court,  it 
was  said  that  even  if  the  English  tribunal  could  review 


(a)  I  J.  &H.  i8;  I  H.  &M.  195. 
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the  foreign  judgment,  tlie  sale  in  France,  made  under  it,  Paht  II. 
would  remain  valid,  and  the  title  of  the  purchaser  be  pro-  Pkop^kty. 
tected.(a)  And  the  question  of  the  title  to  certificates  of  Cap.  vir. 
shares  in  American  railways,  indorsed  on  the  back  with  Movables— 
blank  transfers  and  delivered  to  English  brokers  in  London,  Alienation. 
was  similarly  referred  to  English  \aw.(b) 

The  decisions  in  the  cases  just  cited  do  not  in  themselves  Transfer  of 
go  beyond  the  question  of  the  validity  of  a  transfer  of  the  governed  by  ^ 
property  in  personal  chattels ;  but  cases  may  easily  arise  lex  sit-m. 
where  the  complete  property  in  a  chattel  is  not  intended 
to  pass,  but  a  mere  lien  or  possessory  right  conferred,  and 
it  would  seem  that  the  creation  of  such  a  lien  is  in  like 
manner  subject  to  the  lex  loci  rei  sitae.  In  the  case  of 
Harmer  v.  Bell  {TIu  Bold  Biu;eleugh)  (c)  it  was  held  that 
the  lien,  which  attaches  by  English  law  on  a  ship  which 
causes  damage  by  collision,  travels  with  the  vessel  into 
whatever  jurisdiction  and  into  whosesoever  possession  it 
may  pass,  and,  when  carried  into  effect  by  a  proceeding 
in  rem,  relates  back  to  the  period  when  it  first  attached. 
The  principle  of  this  case,  where  the  lien  so  created  was 
held  to  prevail  against  a  subsequent  bond  fide  purchaser 
without  notice,  would  logically  demand  the  recognition  of 
a  lien  created  in  another  jurisdiction,  and  by  a  law  difierent 
from  that  of  the  Court  which  was  called  upon  to  enforce  it, 
but,  as  the  collision  happened  in  English  waters,  no  conflict 
of  law  arose.  In  the  much  older  case  of  Iiiglis  v.  Usher- 
wood  (d)  a  lien  created  by  Russian  law  on  a  chattel  then 
within  its  jurisdiction,  which  the  English  law  would  not 
have  conferred,  was  recognised  by  the  Court,  but  here  again 
there  was  no  real  conflict  of  law,  as  the  contract  out  of 
which  the  transaction  arose  was  entered  into  by  corre- 

(a)  L.  E.  4  H.  L.  414.  ^    T    J.  A         T 

(b)  Wtlliamsv.  Colonial  Bank,  WiUiamsv.  ChaHered  JBanleofAmtralia, 
36  Ch.  D.  659  ;  38  Ch.  D.  388  ;  affirmed  H.  L.  May  12,  1890.  "  We  must 
.look  to  the  American  law  for  the  purpose  of  understanding  the  constitution  pt 
the  American  railway,  and  the  proper  mode  of  becoming  a  shareholder  m 

it":  perLindley,  L.J.,  38Ch.  D.  atp.  403;    ^^,     ^      -nr   d  i.  a.i      ,b., 

(c)  7  Moo.  P.  C.  267.  The  dictum  in  The  Volant,  I  W.  Rob.  Adm.  387 
that  damage  by  collision  gives  no  lien  upon  the  ship  in  fault,  is  OTerruled. 

(d)  I  East,  515. 
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spondence  between  merchants  in  London  and  St.  Peters- 
burg, and  the  vessel  was  chartered  by  the  English  con- 
signee, so  that  the  lex  loci  contractus,  as  far  at  least  as  the 
rights  of  the  Russian  merchant  who  sought  to  enforce  his 
lien  were  concerned,  was  the  same  as  the  lex  loci  rei  sitoe. 
The  plaintiff  was  the  assignee  of  a  bankrupt  who  had 
commissioned  a  Eussian  merchant  to  purchase  certain 
goods  for  him  and  ship  them  on  board  a  vessel  of  which 
the  defendant  was  the  captain,  chartered  by  the  bankrupt. 
The  goods  were  shipped,  but  the  shipper  hearing  of  the 
consignee's  bankruptcy,  exercised  the  right  of  lien  given 
him  by  the  Eussian  law  under  such  circumstances,  and 
the  action  was  against  the  captain  of  the  ship  for  deliver- 
ing up  the  cargo  to  his  order.  Thus,  whether  the  Eussian 
law  was  accepted  as  conclusive  because  it  was  that  of  the 
place  where  the  vendor  had  bound  himself  to  perform  his 
contract,(a)  or  that  of  the  place  where  the  purchaser  had 
concluded  the  contract  by  his  agent,  (&)  or  for  the  reason 
just  stated,  that  the  goods  were  within  its  jurisdiction 
when  it  assumed  to  create  the  lien  in  question,  was  imma- 
terial to  the  decision,  which  was,  however,  clearly  put  on 
the  last-mentioned  ground. 

It  will  be  seen  that  none  of  the  cases  above  cited  as  to 
the  lex  loci  rei  sitce  contemplate  a  conflict  between  that 
law  and  the  lex  loci  actus.  In  all  of  them  it  is  the  fact,  or 
it  is  presumed,  that  the  chattel  was,  at  the  time  of  |he 
disposition  or  alienation,  within  the  jurisdiction  where  the 
alienation  was  made.  The  language  of  the  judgments, 
therefore,  not  being  directed  to  this  distinction,  cannot  be 
relied  upon  as  indicative  of  the  rule.  Thus,  in  one  case  it 
was  said  that  the  question  of  title  "  depended  on  transac- 
tions in  England ; "  (c)  whilst  in  another  the  rule  was  laid 
down  as  being  that  "  if  personal  property  is  disposed  of  in 


(o)  Lebel  v.  Tucker,  L.  R.  3  Q.  B.  77  ;  Trimbeij  v.  Vignier,  i  Bing.  N.  C. 

151. 

(6)  Pattiaon  v.  Mills,  i  Dow  &  CI.  342 ;  Albion  Insurance  Co.  v.  MVls, 
3  Wils.  &  S.  233. 

(c)  Williams  v.  Colonial  Bank,  38  Ch.  D.  388,  399,  403  ;  affirmed  H.  L. 
May  12,  1890. 
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a   manner  binding  according  to  the  law  of  the  country 

where  it  is,  that  disposition  is  binding  everywhere."(a)     It       

is  submitted,  however,  that  there  can  be  little  doubt  that  Caf.  vn. 
the  latter  more  correctly  expresses  the  true  principle.  If  MmabUs— 
two  persons  meet  in  one  country,  and  execute  documents  Alienation. 
or  go  through  forms  which  profess  to  transfer  the 
property  in  movables  situate  in  another  country,  all  that 
they  can  do  in  reality  is  to  enter  into  a  contract  for  the 
transfer  of  the  property.  The  very  fact  that  by  the  laws 
of  some  States  the  property  in  chattels  cannot  pass  with- 
out delivery  (&)  shows  that  delivery  is  or  may  be  an 
essential  part  of  the  transfer,  and  that  the  law  of  the 
place  where  the  chattel  actually  is,  being  the  only  law 
which  can  physically  control  the  chattel,  must  prevail 
over  the  law  of  the  place  where  the  contracting  parties 
purport  to  act.  The  effect  of  the  contract  for  transfer  so 
entered  into,  as  between  the  parties  themselves,  is  of 
course  a  part  of  the  law  of  contracts,  and  depends  upon 
the  principles  applicable  to  that  branch  of  the  subject.(c) 

The  considerations  applicable  to  the  assignment  of  Assignment 
transitory  choses  in  action  are  necessarily  different  from  °Jj^^^  *" 
those  which  relate  to  assignment  of  movables.  In  the 
first  place,  what  is  the  situs  of  a  right  of  action  ?  It  can 
be  recovered  in  any  forum  which  has  jurisdiction  over  the 
debtor,  whether  by  reason  of  domicil  or  transient  presence, 
or  because  it  is  the  court  of  the  loctis  solutionis  or  locus 
celebrationis. (d)  It  will  often  happen  that  there  will  be 
more  than  one  forum  in  which  it  can  be  enforced  at  the 
same  time,  and  not  only  can  it  be  effectively  recovered 
and  realised  wherever  the  debtor  has  property,  but  even 
in  other  countries  which  recognise  the  validity  of  a  foreign 
judgment.  Not  even  the  actual  presence  of  the  debtor 
before  the  forum  is  in  some  cases  necessary  in  order  that 
the  suit  may  be  entertained.     It  seems  manifest,  there- 

(a)  Cammell  v.  Sewell,  29  L.  J.  Ex.  350,  353. 

(5)  See,  e.g.,  Liverpool  Main  Credit  Co.  v.  Hunter,  li.  E.  3  Ch.  479. 

(c)  See  to  this  efiect  the  language  of  Lord  Halherle:^  (adopting  an  American 
.decision)  in  Simpson  v.  Fogo,  32  L.  J.  Ch.  249;  citing  Thuret  v.  Jenkins, 
7  Martin  (Am.),  353.  (d)  See  infrd,.  Chap.  YIII. 
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Cap.  VII.    no  locality;  and  though  the /ontm  of  the  defendant  is 
Movables—    sometimes  regarded  as  the  situs  of  the  debt,  because  it 
Alienation,    is  that  to  which   the  plaintiff  ought  primd  facie    to 
.  resort,  (&)  yet  it  is  only   a  metaphor  to   speak   of    its 
situs  at  all.    It  is  true  that,  at  the  time  when  it  is  actually 
being  enforced  by  suit,  it  can  only  be  regarded  as  situate 
at  the  forum  in  which  the   suit  is  brought;  but  that 
consideration  does  not  assist  the  solution  of  the  question 
of  its  situs  (if  any)  at  the  time  of  the  assignment.     More- 
over, it  is  quite  clear  that  the  forum  in  which  the  suit  is 
brought  must  decide  all  matters  relating  to  the  validity 
and  effect  of  the  assignment.     The  doubtful  question  is, 
whether  such  decision  is  to  be  guided  by  the  law  of  the 
forum  or  by  some  other  law. 

There  can  be  no  doubt  that,  so  far  as  questions  of 
procedure  and  remedy  are  concerned,  the  lex  fori  is 
always  entitled  to  speak  for  itself.  According  to  Story, 
the  English  rule  is  that  "  the  inquiry  in  whose  name  the 
suit  is  to  be  brought  belongs  not  so  much  to  the  right  and 
merit  of  the  claim,  as  to  the  remedy."  It  is  manifest, 
however,  that  it  cannot  be  always  a  matter  of  procedure 
and  remedy  only,  whether  an  assignee  can  sue  iu  his  own 
name.  It  may  easily  happen  that  he  cannot  obtain  the 
consent  of  the  assignor  to  use  his,  and  his  right  may 
thus  be  wholly  defeated.  The  cases  cited  by  Story  on 
this  subject  are  avowedly  in  conflict,(c)  and  the  true 
principle  to  look  for  seems  to  be,  whether  the  contract 
was  in  its  nature  and  inception  assignable  at  all,  and,  if 
so,  subject  to  what  restrictions  or  limitations.  Thus,  in  a 
case  decided  before  chases  in  action  were  assignable  at  all 
by  English  law,  the  judges  seem  clearly  to  have  been 
of  opinion  that  the  assignee  of  an  Irish  judgment,  made 

(a)  Story,  §  383  ;  BoUnson  v.  Bland,  2  ^liiT.  1077. 

Ob)  Hart  v.  Herwig,  L.  R.  8  Ch.  860,  864. 

(c)  Story,  Confl.,  §  565.  See  Jeffery  v.  M'Taggart,  6  M.  &  S.  126; 
Wo^  V.  Oxhobne,  ibid.  p.  99 ;  Smith  v.  Buchanan,  i  East,  1 1 ;  AKton  v. 
Furnival,  i  C.  M.  &  E.  277  ;  infrd,,  Chap.  X. 
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assignable  by  an  Irish  statute,  could  sue  in  his  own  name     Part  II. 
in  England,  (a)     There  seems,  indeed,  no  reason  why  the    ^''°'^^"'^^' 
assignability  of  a  contract  should  be  a  matter  for  the  lex    Cap.  VII. 
fori,  if  the  negotiability  of  a  contract  is  not ;  and  though    Movables— 
there   has   been   considerable  conflict  of  opinion  as  to    Alienation. 
whether  bills  of  exchange  have  been   validly  indorsed, 
the  conflict  has  always  been  between  the  law  of  the  place 
of  acceptance  and  that  of  the  place  of  indorsement.     It 
has  never  been  suggested  in  such  cases  that  the  sufiSciency 
of  the  indorsement  is  to  be  decided  by  the  lex  fori,  or 
that  the  question  whether  the  indorsee  must  sue  in  the 
name  of  the  drawer  is  merely  matter  of  remedy  and  pro- 
cedure. (5) 

It  is  therefore  submitted  with  some  confidence  that  the  not  for  the 
question  whether  a  chose  in  action  has  been  validly  assigned  ^^\ot  the 
is  not  usually  one  for  the  lex  fori  to  decide.  In  deciding  lex  contracts. 
what  the  proper  law  to  decide  this  question  is,  it  must  be 
borne  in  mind  that  choses  in  action  are  of  difEerent  natures. 
The  distinction  between  contract  and  tort  is  one  which 
arises  at  the  very  outset  of  the  subject.  By  what  law  the 
right  to  sue  in  damages  for  a  tort  may  be  validly  assigned 
is  a  question  which  does  not  seem  to  have  arisen.  If  the 
nature  of  the  tort  has  nothing  local  about  it,  pointing  to 
one  forum  rather  than  another  (which  will  seldom  be  the 
case),  it  may  be  that  the  court  in  which  it  is  sought  to  put 
the  right  of  action  in  suit  will  have  recourse  to  its  own 
law  to  decide  as  to  its  assignability.  But  this  is  a  mere 
academic  question,  of  little  importance  as  compared  to  the 
larger  subject  of  the  assignment  of  cJwses  in  action  arising 
out  of  contracts.  Assuming  that  this  is  not  within  the 
provirice  of  the  lex  fori,  it  follows  almost  necessarily  that 
it  must  be  for  the  lex  contractus — the  law,  that  is,  which 
determines  the   nature   and  incidents  of  the  obligation. 

(a)  O'  Callaghan  v.  Tlumond,  3  Taunt.  82.    Cf.  Thompson  v.  Bell,  23 
L.  J.  Q.  B.  159. 

(6)  SmaUpage's   Case,  30  Ch.  D.  598;  Lebel  v.  Tmker,  L.  E.  3  Q.  B.  77 ; 

Trimbey  v.    Vignier,  i  Bing.  N.  C.  151  ;   Bradiaugh  v.  De  Bin,  L.  E.  5 

.  C.  P.  473 ;  De  la  Chaumette  v.  Bank  of  England,  2  B.  &  Ad.  385 ;  infra. 

Chap.  Vlll.  ;  Chap.  X.     Qf.  judgment  of  Lord  Campbell  in  Tliompsom  y . 

BeU,  23  L.  J.  Q.  B.  159. 


2SO 


FOKEIGN   AND   DOMESTIC    LAW. 


Part  II. 
•Pbopekty. 

Cap.  VII. 

Movahks — 


Notice  of 


The  determination  of  this  law  will  be  found  discussed  at 
considerable  length  under  the  proper  heading,  (a) 

The  English  decisions  on  this  branch  of  the  subject  are 
scanty.  In  the  most  recent  case,(&)  the  assignment  sued 
on  was  an  assignment  in  Cape  Colony  by  a  husband,  there 
domiciled,  to  his  wife  of  a  policy  in  an  English  insurance 
company.  The  assignment  was  void  by  Cape  law,  on  the 
ground  that  the  assignor  and  the  assignee  were  man  and 
wife.  It  was  held  that  the  assignment  was  invalid,  pro- 
ceeding rather  on  the  assumption  that  the  question  turned 
on  the  validity  of  the  contract  to  assign,  and  that  the 
parties  were  man  and  wife  domiciled  in  Cape  Colony.  It 
is  manifest  that,  as  between  husband  and  wife,  the  law  of 
the  matrimonial  domicil  has  a  much  stronger  claim  to  be 
heard  than  the  lex  domicilii  in  ordinary  cases.  The  judg- 
ment of  the  other  member  of  the  Court  (Wills,  J.)  was 
based  upon  the  principle  of  the  lex  contractus,  and  the 
assignability  of  the  contract  in  its  inception.  The  reason- 
able view  (the  learned  judge  said)  was  that  the  insurance 
company  had  contracted  with  a  person  residing  in  South 
Africa,  knowing  that  if  the  policy  was  assigned  there,  it 
would  be  assigned  subject  to,  and  would  be  governed  by, 
the  local  law.(c) 

It  has  sometimes  been  said  that  there  is  a  close  analogy 
between  notice  of  an  assignment  of  a  chose  in  action, 
which  some  laws  require  to  perfect  it,  and  deliverjiof  a 
corporeal  tangible  chattel.  The  analogy  appears  a  little 
fanciful,  inasmuch  as  delivery  gives  possession,  whilst 
notice  of  assignment  only  fulfils  a  direction  imposed  by 
the  law  it  purports  to  follow.  There  appears  no  reason 
for  distinguishing  in  this  matter  between  formaUties 
required  at  the  time  of  assignment  and  formalities  required 
after  the  assignment.  English  law,  for  example,  requires 
that  assignment  of  choses  in  action  should  be  in  writing, 

(a)  InfrA,  Chap.  VIII.,  "  Contracts — ^Nature  and  Incidents  of  Obliga- 
tion." 
(6)  Lee  v.  Ahdy,  17  Q.  B.  D.  309.    Cf.  Thompson  v.  Bell,  23  L.  J.  Q.  B. 

IS9- 
(c)  Lee  V.  Abdy,  17  Q.  B.  D.  309,  314.     See  eases  cited  a7ite,  p.  246. 
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not  by  way  of  charge,  and  that  written  notice  should  be     Part  II. 
given  to  the  debtor,  (a)     It  would  seem  strange  to  demand    ^"^'f'^- 
that  this  last  requirement  should  be  fulfilled  in  the  case  of    Cap.  VII. 
an  assignment  abroad  of  the  benefit  of  a  foreign  contract.    Movables— 
sued  on  in  England  ;  and  to  admit  at  the  same  time  that  the    -Alienation. 
assignability  of  the  contract  in  other  respects  depended, 
not  upon  English  law,  but  upon  the  law  of  the  contract.(6) 
It  is  submitted  that  the  question  of  notice  to  the  debtor, 
like  other  questions  of  assignability,  must  be  determined 
by  considering  the  original  contract  into  which  the  debtor 
entered,  (c) 


iSUMMASr. 

ALIENATION    OF    MOVABLE    PERSONAL    PROPERTY    BY 
TRANSFER    INTER    VIVOS. 

When    alienation    of   movable    personal    property   is  pp.  236-247. 
effected  by  transfer  inter  vivos,  the  law  regards  not  so 
much  the  person  and  domicil  of  the  owner,  as  the  act  or 
transfer  by  which  the  transfer  is  effected,  and  the  situa- 
tion, in  fact,  of  the  property  transferred. 

If  the  property  transferred,  and  the  parties  to  the  p.  239. 
transfer,  are  all  within  the  same  jurisdiction,  the  transfer, 
according  to  the  law  of  that  jurisdiction,  will  confer  a 
good  title  valid  everywhere,  under  the  dominion  of  what- 
ever law  the  property  afterwards  passes. 

When  the  parties  to  the  transfer  are  in  one  jurisdic-  PP-  246,  247. 
tion,  and  the  property  dealt  with  is  in  another,  the 
authorities  are  ambiguous ;  but  semble,  such  a  title  will 
not  be  conferred  if  the  property,  at  the  moment  of  the 
transfer,  be  within  another  jurisdiction,  by  the  law  of 
which  the  attempted  transfer  is  invalid  or  imperfect. 

And  semhle  further  if  the  transfer  be  valid,  according  p.  241- 
to  the  law  of  the  place  where  the  property  is  ra  fact 

(a)  Jnd.  Act,  1873  (36  &  37  Vict.  u.  66),  s.  25(6). 
(6)  O'CaUaghan  v.  Thamond,  3  Taiint.  82  ;  Tluympaon  t.  Bell,  23  L.  J. 
Q.  B.  ISO.  „        ..___•..         _ ..   . 


iR 


59. 

c)  See  on  this  subject  Sill  v.  Worswich,  l  H.  Bl.  691  ;  Sdkrig  v.  Davis, 
,ose,  313. 
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situate,  the  title  conferred  by  it  should  be  recognised  as 
good  everywhere,  though  imperfect  by  the  law  of  the 
former  owner's  domicil,  and  though  the  property  be  after- 
wards brought  within  the  dominion  of  that  law. 

The  creation  of  a  lien  upon  movable  personal  property 
is  similarly  referred  to  the  law  of  the  place  where  the 
property  was  in  fact  situate  at  the  time  when  the  lien 
was  created  (semble). 

Assignments  of  choses  in  action  are  governed  by  the  lex 
fori  as  to  remedy  and  procedure  only.  In  cases  of 
contract,  the  assignability  and  mode  of  assignment  of  the 
resulting  chose  in  action  seem  to  depend  upon  the  original 
lex  contractiJbs.  The  question  of  notice  to  the  debtor  should 
be  referred  to  the  same  law. 


Movable 
successions — 
how  far 
governed  by 
lex  domicilii. 


(iii.)  Succession  to  Movable  Personal  Property. 

(a)  Disposition  of  Movdble  Personal  Property  hy  Will. 
— It  has  been  very  generally  stated,  as  a  maxim  of 
private  international  jurisprudence,  that  wills  of  movable 
personal  property  are  in  all  cases  governed  by  the  lex 
domicilii  of  the  testator ;  (a)  and  the  law  was  laid  down 
by  Lord  Westbury  in  Enohin  v.  Wylie,  in  terms  which 
have  been  since  the  subject  of  some  criticism :  "  It  is 
now  put  beyond  all  possibility  of  question  that  the 
administration  of  the  estate  of  a  deceased  person  belongs 
to  the  Ooiut  of  the  country  where  the  deceased  was  domi- 
ciled at  his  death.  All  questions  of  testacy  and  intestacy 
belong  to  the  judge  of  the  domicil.  To  the  Court  of  the 
domicil  belongs  the  interpretation  and  construction  of  the 
will  of  the  testator.  To  determine  who  are  the  next  of 
kin  or  heirs  of  the  personal  estate  of  the  testator  is  the 
prerogative  of  the  judge  of  the  domicil.  In  short,  the 
Court  of  the  domicil  is  the  forum  coTicurstis,  to  which  the 


(a)  Potter  v.  Brown,  5  East,  130;  Sill  v.  Worswick,  i  H.  BI.  690;  iWce 
V.  Dewhurst,  4  My.  &  Cr.  76  ;  De  Sonneval  v.  De  Bonneval,  1  Curt.  856 ; 
Dolphin  V.  BoUna,  i  Sw.  &  Tr.  37 ;  De  Zicliy  Ferraris  v.  Hertford,  3  Curt, 
468  ;  Enoldn  v.  Wylie,  10  H.  L.  C.  I. 
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legatees  under  the   will   of  a   testator,   or   the    parties     Paet  ii. 
entitled  to  distribution  of  the  estate  of  an  intestate,  are    I'kopehtv. 
required  to  resort."(a)     But  this  language,  so  far  as  it    CapT^ii. 
asserts  that  the  forum  of  the  domicil  is  the  Court  exclusively  „  ,  .,    ,. 
I  entitled  to  administer  the  estate  of  a  deceased  testator  or  of  the  domicil 
'  intestate,  is  now  admittedly  incorrect.     On  the  contrary,  entitM'to^^'^ 
whenever  administration  or  probate  has  been  obtained  in  admiaister. 
England,  the  English  Court  will  make  a  general  decree 
for  the  administration  of  all  the  assets,  wherever  situate ; 
the  principle  being  that  the  executors,  trustees,  or  admin- 
istrators are  personally  subject    to  its  jurisdiction,  and 
should  be  controlled  by  it.  (6)   And  where  no  proceedings 
are   in    fact  pending  in  the  forum  of   the  domicil,  it 
appears  from  the  Orr-Hwing  Case  that  the  English  Court 
has  no  discretion  to  refuse  the  general  relief;  though  it 
is  often  more  convenient  and  proper  that  the  trusts — 
e.g.,  of  Scotch  property  held  by  Scotch  trustees — should 
be  administrated  by  a  Scotch  rather  than  by  an  English 
Court;  and  leave  to  serve  an  English  writ  abroad  has 
been  refused  in  such  a  case.(c)     And  it  was  pointed  out 
in  the  Orr-Ewing  Case  that  if  English  trustees,  having 
in  their  hands   English  trust  funds,  were  found  within 
the    jurisdiction   of  the  Scottish   Courts,    those  Courts, 
upon  the  same  principle,  might  compel  them  to  do  their 
duty.(c?)     The    proposition,    therefore,    that     only    the 
Courts    of    that    country    in     which     a    testator    dies 
domiciled  can  administer  his   personal   estate,  is  incor- 
rect, (e) 

It  is,  however,  in  all  cases  the  lex  domicilii  which 
should  determine  the  right  of  succession.  The  rule  has 
been  recently  stated  to  be,  that  although  the  parties  claim- 

(a)  10  H.  L.  C.  13  ;  Preston  v.  Melville,  8  CI.  &  F.  I ;  Doglioni  v. 
Crispin,  L.  E.  i  H.  L.  301. 

(6)  Ewing  v.  Orr-mxing,  9  App.  Cas.  34,  41 ;  10  App.  Cas.  453  ;  Tdhn- 
aton  V.  Beattie,  10  CI.  &  F.  42,  84 ;  Stirling  Maxwell  v.  Oartwright,  1 1 
Ch.  D.  523. 

(c)  Creswell  v.  Parher,  11  Ch.  D.  601. 

(d)  Ferguson  v.  Douglas,  3  Pat.  App.  Gas.  (So.)  503,  510. 

(e)  Per  Lord  Solborne  in  Emng  v.  Orr-Ewing,  9  App.  Cas.  34,  39 ; 
commenting  on  Enohin  v.  Wylie,  10  H.  L.  C.  i. 
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Change  of 
domicil— 
effect  of. 


ing  to  be  entitled  to  the  estate  of  a  deceased  person 
may  not  be  bound  to  resort  to  the  tribunals  of  the 
country  in  which  the  deceased  was  domiciled,  and 
although  the  Courts  of  this  country  may  be  called  upon  to 
administer  the  estate  of  a  deceased  person  domiciled  abroad, 
and  in  such  case  may  be  bound  to  ascertain,  as  best  they 
can,  who,  according  to  the  law  of  the  domicil,  are  entitled 
to  that  estate ;  yet,  where  the  title  has  been  adjudicated 
upon  by  the  Courts  of  the  domicil,  such  adjudication  is 
binding  upon,  and  must  be  followed  by,  the  Courts  of  this 
country.(a)  Moreover,  it  would  appear  to  be  only  for  the 
purpose  of  determining  the  right  of  succession  that  the  lex 
domicilii  can  be  invoked.  "  So  far  as  relates  to  domicil, 
it  has  always  appeared  to  me  to  be  clear  that  the  domicil 
of  a  deceased  testator  or  intestate  cannot  in  principle 
furnish  any  governing  or  necessary  rule,  except  for  the 
purpose  of  determining  the  succession  to  movable  estate. 
For  that  purpose,  recourse  must  be  had,  not  always  or 
necessarily  to  the  Courts,  but  always  and  necessarily  to 
the  law,  of  the  domicil.  The  succession  being  once 
ascertained,  the  rights  resulting  therefrom  belong  to,  and 
follow  the  person  of,  the  living  successor,  and  not  thei 
dead  predecessor."(&) 

The  lex  domicilii  spoken  of  in  the  cases  just  discussed  is 
of  course  the  law  of  the  testator's  (or  intestate's)  domicil  at 
the  time  of  his  death,  not  at  the  time  the  will  was  ma(^e.(c) 
According  to  the  continental  view,  the  validity  of  a  will 
is  tested  either  by  the  law  of  the  domicil  or  by  the  law 
of  the  place  where  it  was  made,  following  the  maxim 
"  locvs  regit  actum ; "  and  a  change  of  domicil  after  execu- 
tion of  the  will  and  before  death  is,  therefore,  immaterial. 
In  an  English  court  the  question  would  assume  a 
difiEerent  aspect.     If  the  domicil  of  the  testator  at  the 


(a)  In  re  Trufort,  Trafford  v.  Blanc,  36  Ch.  D.  600,  611.    As  to  judg- 
ments obtained  by  default,  mistake,  or  fraud,  vide  infrd,  Chap.  IX. 

(b)  Per  Lord  Selborne,  C,  in  Eming  v.  Orr-Emng,  10  App.  Cas.  (So.) 
453,  502. 

(e)  Enohin  v.  Wylie,  10  H.  L.  C.  i  ;  Bremer  v.  Freeman,  10  Moo.  P.  C. 
312;  CoUier  v.  Bivax,  2  Curt.  855. 


MOVABLE    PERSONAL    PROPERTY.  255 

time  of  his  death  was  foreign,  it  is   submitted   as   clear     Pakt  II. 
that  the  law  of  that  domicil  would  be  followed  as  to  the    ^"°'''"'^^- 
validity  of  the  will ;  and  if  that  law  recognised  as  valid    ^Jap.  Vil. 
a  will   made   either  in  accordance   with  the  law  of    a    Movables— 
former  domicil,  or  with  the  law  of  the  place  of  execu-    Smeession. 
tion,  the  above  authorities  point  to  the   acceptance  by 
the  English  Court  of  that  decision.     But  if  the  domicil 
of  the  testator  at  the   time  of  death    is  English,   and 
the  will    is    not    in   accordance  with   English   law,    it 
would    clearly    be  invalid,   apart  from   statutory   provi- 
sions, (a) 

It  is  now,  however,  unnecessary  to  consider  whether  a 
testator,  being  a  British  subject,  has  changed  his  domicil 
since  making  his  will,  since,  as  regards  British  subjects, 
it  was  enacted  by  Lord  Kingsdown's  Act  (24  &  2  5  Vict.  24  &  25  Vict. 
c.  1 14),  first,  that  any  will  of  personal  estate  made  out^'  "'*' 
of  the  United  Kingdom  by  a  British  subject,  wherever 
domiciled  at  the  time  of  making  or  of  death,  should  be 
admitted  to  probate  as  valid,  if  it  was  executed  in  com- 
pliance with  the  forms  prescribed  either  by  the  lex 
loci  actus,  the  lex  domicilii  at  the  time  of  its  execution, 
or  the  lex  domicilii  originis  of  the  testator.  Secondly, 
that  any  will  of  personal  estate  made  within  the  United 
Kingdom  by  a  British  subject,  whatever  his  domicil  at 
either  time,  should  be  admitted  to  probate  as  valid,  if  it 
was  executed  in  compliance  with  the  forms  required  by 
the  laws  for  the  time  being  in  force  in  that  part  of  the 
kingdom  where  it  was  made  (s.  2).  And,  thirdly,  that 
no  will  or  other  testamentary  instrument  should  be  held 
to  be  revoked  or  to  have  become  invalid,  nor  should 
the  construction  thereof  be  altered,  by  reason  of  any 
subsequent  change  of  domicil  of  the  person  making  the 
same  (s.  3).  But  it  has  been  held  that  a  will  and  revo- 
cation, executed  according  to  the  testator's  domicil  at  the 
time  of  his  death,  revokes  altogether  a  will  made  under 
a    former    English    domicil,    with    the    appointment    of 

(o)  In  the  Goods  of  Beid,  L.  K.  i  P.  &  D.  74;  In  the  Goods  of  Rippon, 
32  L.  J.  P.  &  M.  141. 
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executors  contained  in  it,  if  the  intention  that  it  should 
have  that  effect  is  apparent,  (a)  This  last  section  is  not 
in  terms  confined  to  the  wills  of  British  subjects,  but, 
having  regard  to  the  title  of  the  Act  ("  An  Act  to  amend 
the  law  with  respect  to  wills  of  personal  estate  made  by 
British  subjects "),  it  is  difficult  to  see  how  it  could  be 
extended  to  the  wills  of  foreigners  who  should  have 
acquired  a  British  domicil  between  the  time  of  making 
their  will  and  that  of  their  death.(&)  Assuming  that 
the  section  cannot  be  so  extended,  the  validity  of  such 
a  will  would  have  to  be  decided  upon  its  compliance 
or  non-compliance  with  the  requirements  of  English 
law,  and  the  fact  that  it  was  valid  by  the  law  of  the 
testator's  domicil  at  the  time  of  making  would  be  imma- 
terial. With  regard  to  the  alternative  tests  of  validity 
offered  by  the  first  two  sections,  it  was  decided  by 
Lord  Penzance  (c)  that  only  one  can  be  adopted  in 
each  case,  and  that  it  is  not  competent  for  those 
who  seek  to  set  up  a  testamentary  paper  to  endeavour 
to  secure  the  advantages  of  two  conflicting  jurisdictions. 
The  privileges  conferred  by  the  Act  attach  to  British 
subjects  by  naturalisation  (under  7  &  8  Vict.  c.  66) 
as  if  they  had  been  so  by  birth.((^)  But  the  provi- 
sion in  the  Naturalisation  Act,  1870  (33  Vict.  c.  14), 
s.  2,  enacting  that  real  and  personal  property  may  be 
"  taken,  acquired,  held,  and  disposed  of  by  an  alien  in  the 
same  manner  in  all  respects  as  by  a  natural-bom  British 
subject,"  has  been  held  not  to  confer  upon  aliens  the 
privileges  as  to  making  wills  which  are  given  to  British 
subjects  by  Lord  Kingsdown's  Act.(«)  In  the  case  just 
cited  it  was  said  by  Lord  Selbome,  that  though  the 
words  "disposed  of"  in  the  Naturalisation  Act  must 
include  a  disposition  by  will,  yet  in  determining  what  is 


(a)  Cottrell  v.  Oottrell,  L.  E.  2  P.  &  D.  400. 
(i)  See  In  the  Oooda  of  Von  Busech,  6P.  D.  211  ;  and  infrd,. 
(c)  PecMl  V.  miderletj,  L.  E.  r  P.  &  D.  673. 
(rf)  In  the  Goods  of  Gaily,  L.  R.  i  P.  D.  438. 

(e)  Bhxam  y.  Fame,  9  P.  D.  130.  See,  to  the  same  e£Fecl,  In  tM  Goods  of 
Von  Buseeh,  6  P.  D.  211. 
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a  valid  will  of  an  alien,  the  general  principles  of  law     Part  IL 
already  laid  down  must  still  be  applied.     As  to  the  pos-    ^^°^'^- 
sible  effect  of  marriage  in  England  after  the  acquisition  of    Cap.  VII. 
an  English  domicil  upon  the  validity  of  a  will  previously    Movables— 
made,  having  regard  to  the  provisions  of  the  3rd  section,    Siuxession, 
see  In  the   Goods  of  Beid.{a)     And  where  the  testator,        "°^ 
being  a  natiaralised  Englishman,  whose  domicil  was  not 
ascertained,  but  appeared  to  be  French,  made  in  France 
a  will  and  codicils  in  English  form,  and  a  holograph  will 
confirming  them  in  French  form,  it  was  held  that  all  were 
valid  under  s.   i    of  the   Act,  it  being  proved  that  the 
French  law   permitted    foreigners    in   France  to    make 
their  will  according  to  the  forms  required  by  the  law  of 
their  nationality ;  so  that  the  French  will  was  good  directly, 
and  the  English  will  and  codicils  indirectly,  by  the  lex 
loci  acHs.ih) 

The  general  rule  that  the  law  of  the  domicil  governs  Capacity  of 
testamentary  dispositions  of  personalty  applies  to  cajpacity,  jgp*nds~on 
and  there  can  be  little  doubt  that,  whatever  may  be  the  Ux  domicilii. 
claims  of  the  lex  loci  with  reference  to  capacity  to  do  an 
act  or  enter  into  a  contract  within  its  jurisdiction,(c)  the 
right  of  the  lex  domicilii  is  indisputable  when  the  capa- 
city to  make  a  will  is  in  question.(c^     The  capacity  of  a 
legatee  to  take  under  a  will  is  similarly  referred  to  the  lex 
domicilii,  but  in  this  case  it  is  the  law  of  the  domicil  of 
the  legatee,  not  of  the   testator,  which  determines  the 
question. (e) 

With  regard  to  forms  and  solemnities,  the  question  of  Forms  of  wills 
the  proper  law  by  which  wills  of  personalty  should  i^g  °^™°^*^1®'' 
tested  was  for  some  time  left  undecided,  it  having  been 
thought  at  one  period  that  there  was  a  difference  between 
the  will  of  an  English  subject  domiciled  abroad  and  that 
of  a  foreigner  similarly  situated;    and  it   was   held  in 

(a)  L.  E.  I  P.  &  D.  74. 

(6)  In  the  Ooods  ofLacroix,  L.  B.  2  P.  D.  95. 


Ewing,  10  App.  Gas.  4S3,  S02. 
(e)  Be  Eellman's  WiU,  L.  B.  2  Eq.  363 
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^^'    an  English   subject  was  sufficient  (a)   and  necessary,(J) 

Cap.  VII.  But  this  distinction  was  exploded,  and  the  principle  of 
Movables—  i"eferring  to  the  decision  of  the  lex  domicilii,  and  of  the 
lex  domicilii  alone,  firmly  established  by  subsequent  deci- 
sions, (c)  The  alteration  made  in  the  English  law  on  this 
subject  by  Lord  Kingsdown's  Act  (24  &  25  Vict.  c.  114) 
has  been  already  pointed  out. 
Change  of  Zea;  Further,  by  the  law  of  the  testator's  domicil  is  meant 
deS*  **  *  ^^^  ^°*  °^J  t'l®  ^^^  of  ^is  domicil  at  the  time  of  his  death, 
but  the  law  at  the  time  of  his  death  of  his  domicil  at  the 
time  of  his  death.  In  Zynch  v.  Provisional  Government 
of  Paraguay, {d)  a  domiciled  Paraguayan  died  in  Paraguay, 
leaving  personal  property  in  England.  After  his  death 
all  his  property  wherever  situate  became  by  a  change  in 
Paraguayan  law  the  property  of  the  nation  of  Paraguay, 
and  his  will  became  by  the  same  law  absolutely  invalid. 
It  was  held,  however,  that  the  legatee  under  the  will  of 
the  property  in  England  was  entitled  to  probate  here  not- 
withstanding, and  that  no  retrospective  operation  could 
be  attributed  to  the  Paraguayan  decree.  "  The  question 
is,''  said  Lord  Penzance,  "  in  what  sense  does  the  English 
law  adopt  the  law  of  the  domicil  ?  Does  it  adopt  the 
law  of  the  domicil  as  it  stands  at  the  time  of  the  death, 
or  does  it  undertake  to  adopt  and  give  effect  to  all  retro- 
spective changes  that  the  legislative  authority  of  ^  the 
foreign  country  may  make  in  that  law  ?  No  authority 
has  been  cited  for  this  latter  proposition,  and  in  principle 
it  appears  both  inconvenient  and  unjust.  Inconvenient, 
for  letters  of  administration  or  probate  might  be  granted 
in  this  country  which  this  Court  might  afterwards  be 
called  upon,  in  conformity  with  the  change ~of  law  in  the 
foreign  country,  to  revoke.    Unjust,  because  those  entitled 

(a)  Dudleys  of  Kingston's  Case,  cited  2  Addams,  21. 

(6)  Curling  v.  Thornton,  2  Addams,  21. 

(c)  Stanley  v.  Bernes,  3  Hagg.  Ecol.  373 ;  Moore  v.  DareU,  4  Hagg.  Eccl. 
346  ;  Price  v.  Dewhurst,  4  My.  &  Or.  76 ;  De  Zichy  Ferraris  v.  Hertford, 
4  Moo.  P.  C.  339  ;  LaneuviUe  v.  Anderson,  2  Sw.  &  Tr,  24. 

{d)  L.  E.  2  P.  &  D.  268. 
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to  the  succession  miglit,  before  any  change,  have  acted     Paet  ir. 
directly  or  indirectly  upon  the  existing  state  of  things,    ^"o^^y. 
and  find   their  interests  seriously  compromised  by  the    Cap.  vn. 
altered  law.     As,  therefore,  I  can  find  no  warrant  in    Movables— 
authority  or  principle  for  a  more  extended  proposition,   Secession. 
I  must  hold  myself  limited  to  the  adoption  and  applica- 
tion  of  this   proposition,  that   the  law  of  the  place  of 
domicil  as  it  existed  at  the  time  of  the  death  ought  to 
regulate  the  succession  to  the  deceased   in  this  case." 
The  rule  which  refers  all  questions  of  the  validity  of  a 
will  to  the  law  of  the  testator's  domicil  applies  not  only 
to  the  formal  requisites  of  execution,  but  to  all  objec- 
tions which  could  be  raised  in  the  Court  of  the  domicil. 
Where  the  will  of  the  testatrix  had  been  duly  proved  in 
Jersey,  where  she  was  domiciled,  it  was  not  allowed  to 
be  impeached  in  the  Court  of  Probate  here  on  the  ground 
that  the  testatrix  was  of  unsound  miud  or  that  it  was 
obtained  by  undue  influence,  (a) 

Where  a  power  of  appointment  by  will  to  personalty  Testamentary 
has  been  given  under  English  law,  and  a  will  is  made  in  powe'-s  of 

°  .      .  .  .     appointment 

pursuance  of  the  power  appointmg  to  personalty  situate  m  bj  will. 
England,  in  conformity  with  the  English  law,  but  not  with 
the  law  of  the  testator's  domicil,  the  English  Court  of  Pro- 
bate, according  to  the  latest  decisions,  will  accept  the  will 
and  grant  probate  of  it.  (6)     The  question,  however,  can 
hardly  be  said  to  be  in  a  satisfactory  condition.    According 
to  TattiallY.  Hanhey,{c)  it  is  the  English  Court  of  Probate 
which  in  such  a  case  must  pronounce  upon  the  testa- 
mentary character  of  the  alleged  will.     It  does  not  clearly  By  what  law 
appear  by  what  law  it  is  to  guide  itself  in  so  doing,  though '°  ^^  tested. 
Story,  (cZ)  and  apparently  Westlake,(e)  assumes  that  Eng- 
lish  law  is  meant.      Lord  Penzance,  however,  appeared 
to  consider  that,  according  to  this  case,  and  the  later  one 
of  Barnes  v.  Vincent, {f)  it  was  the  duty  of  the  Court  to 

(a)  Miller  v.  James,  L.  B.  3  P.  &  D.  4. 

(6)  In  the   Goods  of  Eatlyhuurton,  L.  E.  I  P.  &  D.  90  ;  In  the   Goods  of 
Alexander,  29  L.  J.  P.  &  M.  93. 

(c)  2  Moo.  P.  C.  342.  {d)  Conflict  of  Laws,  §  473  a. 

(e)  Priv.  Int.  Law,  §  327.  (/)  5  Moo.  P.  C.  201. 
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inquire,  where  the  English  law  was  applicable,  whether  the 
will  was  executed  according  to  the  Wills  Act,  and,  where 
the  law  of  a  foreign  country  was  applicable,  whether  it  was 
"  executed  according  to  the  law  of  the  domicil  or  foreign 
country,  (a)  The  cases  cited  appear  to  be  direct  authorities 
that  the  terms  of  the  power  in  such  cases  are  not  to  be 
looked  at  by  the  English  Court  of  Probate^  and  so  Lord 
Penzance  considered  them,  but  nevertheless  felt  himself 
compelled,  on  the  later  authority  of  Sir  0.  Oresswell  in  the 
case  of  In  the  Goods  of  Alexander, Qi)  to  come  to  a  decision 
directly  opposed  to  them,  expressing  at  the  same  time  a 
preference  for  the  rule  of  the  law  of  the  domicil  in  such 
cases,  which  had  been  previously  approved  of  by  Sir  C. 
Cresswell  himself  in  the  case  of  CrooTcenden  v.  Fuller. (c) 
Probate  will  therefore  be  granted  in  such  cases  if  the  will 
be  executed  in  conformity  with  the  power,  without  refer- 
ence to  the  requirements  of  the  law  of  the  testator's 
domicil.  As  to  the  effect  of  such  grant  of  probate, 
Mr.  Harwell  says  in  his  note  to  Tatnall  v.  Hankey  that  it 
would  conclude  any  one  from  objecting  in  the  Court  of 
Chancery  that  the  instrument  proved  was  not  the  will  of 
the  testator,  citing  B'Huart  v.Harkness  (34  L.  J.  Ch.  3 1 1), 
Dolphin  V.  BoMns  (7  H.  L.  C.  390),  and  calling  attention 
to  the  effect  of  Lord  Kingsdown's  Act  upon  such  cases  for 
the  future.  In  the  case  of  In  the  Goods  of  Hallylurtm, 
the  will  having  been  made  in  Scotland  according  \p  the 
English  form,  and  being  invalid  by  the  Scotch  law,  which 
was  that  of  the  domicil  of  the  testatrix,  was  not  affected  by 
the  2nd  section  of  Lord  Kingsdown's  Act  (24  &  25  Vict. 
c.  114,  s.  2).  According  to  D'Suart  v.  Harkness  (d)  a 
power  given  by  will  to  appoint  to  personalty  "  by  a  will 
duly  executed  "  is  well  exercised  by  a  will  good  according 
to  the  law  of  the  country  of  the  testator's  domicil,  though 
ill  executed  according  to  the  law  of  the  country  where  the 
personalty  is  situated,  and  where  the  original  testator  was 

(a)  In  the  Goods  of  Hallyhurton,  L.  K.  i  P.  &  D.  93. 
(i)  29  L.  J.  P.  &  M.  93. 

(c)  29  L.  J.  P.  &  M.  I ;  I  Sw.  &  Tr.  454. 

(d)  34L.  J.  Ch.  311. 
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domiciled.  Probate  had  been  granted  in  England  to  the 
will  which  purported  to  appoint.  Lord  RomiUy  said  in 
that  case :  "  The  power  must  be  exercised  by  a  will  valid  Cap.  VII. 
according  to  the  law  of  England ;  but  the  law  of  England  Mov^les- 
admits  the  validity  of  two  classes  of  wills,  namely,  wills  Succession. 
executed  in  accordance  with  the  English  statute,  and  wills 
of  persons  domiciled  abroad  executed  according  to  the  law 
of  their  domicil ;  and  wills  of  the  latter  class  effectually 
dispose  of  personal  property  in  England.  The  cases  which 
have  been  cited  decide  that  such  powers  as  these  may  be 
executed  by  wills  of  the  former  class,  although  the  tes- 
tator dies  domiciled  abroad,  but  there  is  no  decision  that 
they  may  not  also  be  exercised  by  wills  of  the  latter  class. 
On  the  contrary,  the  law  takes  a  broad  view,  and  allows 
the  execution  of  such  powers  by  a  will  which  is  executed 
in  conformity  either  with  the  law  of  England  or  with  the 
law  of  the  testator's  domicil."(a)  The  cases  cited  to  which 
Lord  Romilly  referred  were  Tatnall  v.  Hankey  and  In  the 
Goods  of  Alexander, (V)  and  his  view  of  the  law  as  there 
laid  down  has  been  since  confirmed,  as  already  mentioned, 
by  Lord  Penzance  in  In  the  Goods  of  Hallylurton ;  (c)  but 
Lord  Penzance's  criticisms  on  the  principle  he  felt  com- 
pelled to  follow  would  detract  from  the  weight  of  the 
authority  in  a  court  of  appeal.  Where  an  instrument 
was  executed  purporting  to  be  in  exercise  of  a  power  of 
appointment  by  will,  and  the  Ecclesiastical  Court,  in  1 834, 
determined  that  it  was  a  valid  will,  and  admitted  it  to  pro- 
bate. Sir  John  Leach,  in  a  suit  in  Chancery  involving  the 
same  question,  though  not  strictly  between  the  same 
parties,  held  that  the  validity  of  the  instrument  as  a  will 
could  not  be  contested. ((Q  The  judgment  recogtused  was 
of  course  the  judgment  of  a  Court  created  by  the  same 
sovereign  jurisdiction ;  but  the  principles  of  international 
law  would  seem  to  require  a  similar  recognition,  at  any 
rate  in  suits  between  parties  or  privies,  if  the  tribunal 


(a)  D'Huartv.  Sarkness,  34  L.  J.  Ch.  311,  313. 

(b)  2  Moo.  P.  C.  342  ;  29  L.  J.  P.  &  M.  93.  ,.     „  ^       „ 

(c)  L.  E.  I  P.  &  D.  90.  (d)  Douglas  v.  Cooper,  3  My.  &  K.  378. 
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ROPERTY.  j^  ^j^g  country  where  the  deceased  was  domiciled,  (a) 

Cap.  VII.         As  to  the  interpretation  and  construction  of  wiUs  of  per- 

Movdbles—  sonal  estate,  there  is  no  doubt  but  that  the  law  of  the 

Succession,  domicil  speaks  alone,(&)  unless  there  is  sufficient  on  the 

Construction  face  of  the  will  to  show  a  different  intention  in  the  tes- 

of  wills  of       tator,  and  this  not  only  in  the  forum  domicilii  but  wher- 

movablea —  .  . 

legitimacy  of    ever  such  questions  arise.(c)     In  Unohin  v.  Wylie,  Lord 

mftter  rfcon-  Westbury  says  :  "  All  questions  of  testacy  and  intestacy 
stiuction,  belong  to  the  judge  of  the  domicil.  To  the  Court  of  the 
domicil  belongs  the  interpretation  and  construction  of  the 
will  of  the  testator."(cQ  Thus,  in  Anstruther  v.  Chalmer,{e) 
a  Scotch  lady  died  domiciled  in  England,  having  made  a 
will  in  the  Scotch  form  whilst  on  a  visit  to  Scotland.  The 
universal  legatee  having  died  in  the  lifetime  of  the  testa- 
trix, his  representative  became  entitled  by  Scotch  law.  It 
was  held,  however,  that  the  law  of  England  must  govern 
the  construction,  and  that  the  gift  consequently  lapsed. 
Similarly,  technical  expressions  or  words  of  quantity  or 
value  in  a  will  are  to  be  interpreted  as  they  would 
be  in  the  courts  of  the  testator's  domicil.  The  cases  on 
this  part  of  the  subject  are  fully  discussed  in  Story, 
and  it  is  unnecessary  to  do  more  than  refer  to  them 
here.(/) 

But  although  the  interpretation  of  words  in  a  will  is 
governed  by  the  law  of  the  domicil  of  the  testator,  yet  it 
is  now  conclusively  established  that  the  meaning  of  the 
word  "  child  "  in  a  will,  i.e.,  the  legitimacy  of  a  descendant, 


(o)  See  infrli,  Chap.  XI. 

(6)  Tales  v.  Thompson,  3  CI.  &  F.  544 ;  Unohin  v.  Wylie,  10  H.  L.  C.  i ; 
Anstruther  v.  GJialmer,  2  Sim.  i. 
(t)  Trotter  v.  Trotter,  4  Bligh,  N.  S.  502  ;  3  "Wils.  &  S.  407. 

(d)  loH.  L.C.  13. 

(e)  2  Sim.  I ;  see  Yates  v.  Tliompson,  3  CI.  &  F.  544,  569  ;  Ommaneyr. 
Bingham,  3  Hagg.  Eool.  414,  n.  „  ,   , 

(/)  Stor5',Confl.,§479(a),  (b);i%»-so«v.  Gameit,  2 Bro.  Ch. 38 ;  iaafcolm 
V.  Martin,  3  Bro.  Ch.  50 ;  Saunders  v.  Drake,  2  Atk.  465 ;  WaUis  v. 
BrightweU,  2  P.  Wms.  88 ;  Lamdaum  v.  Lansdown,  2  Bligh,  60 ;  Laneih 
ville  V.  Anderson,  2  Sw.  &  Tr.  24 ;  Stewart  v.  Gamett,  3  Sim.  398.  As 
to  the  practice  of  the  Court  of  Chancery  in  ignoring:  the  rate  of  exchange, 
see  CockerM  v.  Barber,  16  Ves.  461 ;  UmnpheU  v.  Cfraham,  i  Buss.  &  My. 
453- 
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is  not  a  matter  of  interpretation  at  all.     Accordingly,  the     Part  li. 

legitimacy  of  a  legatee,  like  his  capacity,  (a)  is  referred  to    ^^"^"f^- 

the  personal  law  of  the  legatee,  that  is,  to  the  law  of  his     Cap.  vn. 

domicil,  and  not  to  the  law  of  the  domicil  of  the  testator.(6)  but  referred 

The  decision  of  the  Court  of  Appeal  in  Re  Goodman's  *°  *^  1*^ 

,  .  ,01  Jeg&tee  s 

Trusts,  just  cited,  was  emphatically  speaking  an  epoch  in  domicil. 

the  history  of  this  branch  of  the  subject,  inasmuch  as  it 
had  been  previously  held  by  Lord  Hatherley  that  the 
legitimacy  of  the  legatee  depended  upon  the  law  of  the 
testator's  domicil,  not  upon  the  law  of  his  own,  and  the 
decision  was  expressly  put  by  that  learned  judge  upon 
the  ground  that  it  belonged  to  the  law  of  the  testator's 
domicil  to  interpret  the  meaning  of  the  word  "  child  "  in 
his  will.  In  one  sense  it  is  true  that  the  law  of  the  tes- 
tator's domicil  has  the  right  to  interpret  the  meaning  of 
the  word  "  child "  in  his  will.  "  But  the  question  is, 
what  is  the  rule  which  the  English  law  [the  law  of 
the  testator's  domicil]  adopts  and  applies  to  a  non-English 
child  ?  This  is  a  question  of  international  comity  and 
international  law.  According  to  that  law  ....  the 
status  of  a  person,  his  legitimacy  or  illegitimacy,  is  to 
be  determined  everywhere  by  the  law  of  the  country  of 
his  origin — the  law  under  which  he  was  born."(c) 
The  decision  of  Lord  Hatherley  was  declared  in  the 
same  case  to  be  contrary  to  principle,  and  erroneous. 
Boyes  v.  Bedale  must  therefore  be  regarded  as  no  longer 
law.  It  must  be  noted  that  Be  Goodman's  Trusts  was  a 
case,  not  of  a  will  (like  Boyes  v.  Bedale),  but  of  intestacy ; 
but  it  is  clear  from  the  judgments  and  on  principle  that 
cases  of  intestacy  and  testacy  are  governed  by  the  same 
rule.  The  legitimacy  of  legatees,  as  well  as  of  next  of 
kin,  is  referred  by  English  law  to  the  law  of  their  domicil, 
that  is,  to  the  law  of  the  domicil  of  their  father  at  the 
time  of  their  birth.     It  has  been  seen  above  (Chap.  IV.) 

(a)  Be  HeUman's  Will,  L.  E.  2  Eq.  363. 

(6)  Re  Goodman's  Trusts,  17  Ch.  D.  266  ;  50  L.  J.  Ch.  42S  ;  oven-uling 
Boyes  v.  Bedale,  i  H.  &  M.  798  ;  and  approving  Skottowe  1.  Young,  L.  B. 
.II  Eq.  474,  and^e  Wright's  Trusts,  25  L.  J.  Ch.  621. 

(c)  Be  Goodman's  Trusts,  17  Ch.  D.  266,  per  James,  L.J. 
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that,  in  cases  of  legitimisation  per  siiibsequens  matrimonium, 
the  legitimisation.  must  be  recognised  by  the  law  of  the 
father's  domicU  at  the  time  of  birth  and  at  the  time  of 
the  subsequent  marriage,  (a) 

As  the  law  of  the  testator's  domicil,  when  left  to  itself, 
will  decide  all  questions  connected  with  the  construction 
and.  effect  of  his  will  that  were  not  expressly  contem- 
plated, so  any  attempt  by  the  testator  himself  to  evade 
the  provisions  of  that  law  will  be  futile.  Thus,  in  Hog  v. 
Lashley,(b)  it  was  held  that  though  the  personalty  referred 
to  by  the  will  was  locally  situate  in  England,  a  Scotch  tes- 
tator could  not  exclude  his  children  from  the  legitim  or 
share  in  it  given  imperatively  by  the  Scotch  law.  Simi- 
larly, in  Ommaney  v.  Bingliam,(c)  the  law  of  the  tes- 
tator's domicil  was  referred  to  in  order  to  decide  whether 
or  not  a  condition  in  restraint  of  marriage,  with  a  bequest 
over,  was  void. 

A  question  has  often  arisen  as  to  what  wills  are  entitled 
to  probate  in  the  English  Court,  and  it  appears  to  be  now 
settled  that  a  will  disposing  solely  of  property  situate 
abroad  will  not  be  admitted  to  probate  here,  unless  it 
is  incorporated  by  reference  in  another  will  entitled  to 
probate  on  its  own  account,  as  disposing  of  property  within 
this  jurisdiction. (cQ  Unless  so  incorporated,  it  is  not 
entitled  to  probate  here.(e)  But  it  seems  that  a  mere 
mention  in  the  English  will  of  an  intention  to  natify 
and  confirm  the  foreign  one  will  be  sufficient  to  incor- 
porate it,  so  as  to  entitle  it  to  probate.  (/)  And  where 
a  testator  expressed  a  distinct  intention,  in  a  wUl  dis- 
posing of  British  property,  that  it  should  be  regarded  as 
independent  of,  and  disconnected  from,  his  general  will, 
which  disposed  of  other  property  in  America  at  much 
greater  length,  Sir  J.  Hannen  allowed  the  English  will  to 

(as)  In  re  Grove,  Vaiichery.  Treasury,  40  Ch.  D.  216;  see  ante,  Chap.IV. 
a>)  6  Bro.  P.  C.  577;  3  Hagg.  Eocl.  415. 
(c)  S  Ves.  757  ;  3  Hagg.  Eccl.  414. 
Id)  In  the  Goods  of  Lord  Howden,  43  L.  J.  P.  &  M.  27, 
(e)  In  the  Goods  of  Good,  L.  R.  i  P.  &  D.  449. 

(/)  In  tlie  Goods  of  Harris,  L.  E.  2  P.  &  D.  83;  39  L.  J.  P.  &  M.  48; 
In  the  Goods  of  De  la  Samsaye,  L.  E.  3  P.  &  D.  43 ;  42  L.  J.  P.  &  M..47. 
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be  admitted  to  probate  alone,  an  authenticated  copy  of  the     Paet  IL 
American  will  and  codicUs  being  ordered  to  be  filed  in  the      kopertt. 
registry,  and  a  note  of  sucli  filing  appended  to  the  English    Cap.  VII. 
probate,  (a)     So  where  the  testator,  a  domiciled  English-    Movables— 
man,  had  made  an  English  will  in  England,  and  after-    Succession. 
wards  a  will  in  South  America  in  the  foreign  form,  dis- 
posing  of  all  his  property  there  (and  jpro  tanto  revoking 
previous  dispositions  of  it,  probate  was  granted  of  the 
English  will   only;  and  (by  consent)  the  Spanish   will, 
which  had  been  deposited  in  the  registry  here,  was  ordered 
to  be  given  out  for  probate  abroad.(6) 

A  foreign  grant  of  probate  granted  by  the  competent  Foreign  grant 
Court,  i.e.,  the  Court  of  the  domicil  of  the  deceased,  will  be  foi£™ed  by 
followed  by  the  English  Court  of  Probate  when  application  English 
is  made  for  a  grant  of  probate  or  administration  with  the 
will  annexed  here.(c)  In  the  case  of  In  the  Goods  of 
Earl  (c)  the  person  who  had  obtained  probate  as  executrix 
from  the  Court  of  the  domicil  in  New  South  Wales  was  not 
entitled  to  the  grant  here,  but  the  Court  granted  her  ad- 
ministration with  the  will  annexed,  under  the  discretionary 
power  conferred  upon  it  by  20  &  21  Vict.  c.  77,  s.  73. 
Lord  Penzance,  in  reviewing  the  previous  decisions  on  the 
subject,  said,  "  The  result  of  the  cases  {d)  is  that  in  the 
Prerogative  Court  the  tendency  was  to  follow  the  foreign 
grant  where  it  could  be  done,  but  there  was  a  reluctance 
to  lay  down  any  general  rule  on  the  matter  ;  while  the  de- 
cisions in  the  Court  of  Probate  have  militated  against  the 
rule  of  following  the  foreign  grant."  Lord  Penzance, 
after  having  referred  to  the  dicta  of  Lord  Westbury  on 
the  subject  in  Hrwhin  v.  Wylie,{e)  proceeded  to  say  that 
he  thought  the  Court  ought  to  act  upon  the  special  power 

(a)  In  the  Goods  of  Astor,  L.  E.  I  P.  D.  150. 

(6)  In  the  Goods  of  Smart,  9  P.  D.  64. 

(c)  In  the  Goods  of  Ea/rl,  L.  E.  1  P.  &  D.  45°  ;  I^  *^  <^<"'««  "/  -°"'> 
L.  E.  2  P.  &  D.  89  ;  infrd,,  p.  273.  . 

(i)  Lcnvent  v.  Sindrti,  1  Hagg.  Eccl.  383  ;  Inthe  Goods  of  Read,  i  Hagg. 
Eocl.  476;  Countess  IfAcunha's  Case,  i  Hagg.  Eccl.  237;  Duchess  of 
Orleans'  Case,  I  Sw.  &  Tr.  253 ;  28  L.  J.  P.  &M.  129 ;  Vksca  v.  ^■^ram- 
hwrn,  2  Curt.  280;  In  the  Goods  of  Stewart,  1  Curt.  904;  In  the  Goods  of 
Bogerson,  2  Curt.  656. 

(e)  loH.  L.  C.  115. 
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Pakt  II.     given  to  it  by  20  &  2 1  Vict.  c.  7  7,  s.  7  3,  and  make  a  grant 

. ■    in  all  snch  cases  to  the  person  who  tad  been  clothed 

Cap.  yil.     by  the  Court  of  the  country  of  domicil  with  the  power  and 
Movables—   ^uty  of  administering  the  estate,  no  matter  who  he  was 
Succession,    or  on  what  ground  he  had  been  clothed  with  that  power. 
The  same  principle  was  adopted  in  the  case  of  In  the  Goods 
of  JSiU,(a)  where  administration  de  bonis  had  been  granted 
in  America  to  those  who  applied  for  a  similar  grant  here, 
the  testatrix  haying  died  domiciled  in  America,  and  there 
being  personal  estate  unadministered  in  this  country. 
Succession  to        (b)  Sttccession  to  Movahle  Personal  Property  hy  Operation 
tetoto-''     o/Zaw.— It  will  have  been  abeady  gathered  from,  what 
governed  by     has  been  said  as  to  the  law  which  governs  the  disposition 
-le^iloy    of  personal  chattels  by  will,  that  the  same  principle  of 
of  next  of  km  the  lex  domicilii  applies  to  succession  to  personal  chattels 
domicil."     *"*  o,^  intestato.     The  words  of  Lord  Westbury,  cited  above,(6) 
in  Enx)hin  v.  Wylie  (c)  are  as  applicable  to  cases  of  suc- 
cession ab  intestato  as  to  those  of  testacy.     "  It  is  now  put 
beyond  all  possibility  of  question  that  the  administration 
of  the  estate  of  a  deceased  person  belongs  to  the  Court 
of  the  country  where  the  deceased  was  domiciled  at  the 
time  of  his  death.     All  questions  of  testacy  and  intestacy 
belong  to  the  judge  of  the  domicil."(<Q 

It  has  been  already  stated  that  this  language,  so  far 
as  it  asserts  an  exclusive  right  in  the  forum  domicilii,  is 
too  large,(e)  but  it  is  fully  supported  by  recent  authority 
so  far  as  the  lex  domicilii  is  concerned ;  and  for  the 
purpose  of  determining  the  succession  to  movable  estate, 
Lord  Selborne  has  said  that  "  recourse  must  be  had,  not 

(a)  L.  E.  2  P.  &  D.  89  ;  bo  In  the  Goods  of  Smith,  16  W.  E.  1130. 

(b)  Suprd,,  p.  252.  (e)  10  H.  L.  C.  13. 

-  (a)  Cf.  Sir  E.  Arden's  language  in  SomermUe  v.  Somervule,  S  Ves.  7»b. 
Other  authorities  to  the  same  eflect  on  the  general  question  are  :  ■Rpo'lT- 
Pipon,  Ambl.  25  ;  Thoi-ne\.  Wathins,  2  Ves.  35 ;  SiU  v.  Worswick,  I H.  131. 
690 ;  Balfour  y.  Scott,  6  Bro.  P.  C.  550 ;  Bruce  v.  Bruce,  2  B.  &  P.  229,  n.  ; 
Hunter  v.  Potts,  4  T.  E.  182  ;  Potter  v.  Brown,  5  East,  130;  Thornton  v. 
Cwrling,  8  Sim.  310;  Price  v.  BewKurst,  8  Sim.  279;  and  among  tlie 
more  recent  cases,  Doglioni  v.  Crispin,  L.  E.  I  H.  L.  301 ;  In  tlte  Goods  of 
Weaver,  36  L.  J.  P.  &  M.  41. 

(e)  Ante,  p.  253  ;  JEwing  v.  Orr-Ewing,  10  App.  Cas.  453,  503  ;  MMingv, 
Orr-Ewing,  9  App.  Cas.  (Eng.)  34  ;  In  re  Trufort,  Trvgord  v.  BUinc,  36 
Ch.  D.  600.  See  mfrd,,  p.269,  for  the  English  rule  as  to  general  administration. 
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always    or  necessarily    to   the   Courts,  but   always  and     Part  ii. 
necessarily  to  the  law  of  the  doniicil."(a)  PBOPESTy. 

And  where  the  title  has  been  adjudicated  upon  by  the  Cap.  VII. 
Courts  of  the  domicil,  such  adjudication  is  binding  upon,  MooaUes— 
and  must  be  followed  by,  the  Courts  of  this  country.(6) 

But  so  far  as  the  legitimacy  of  next  of  kin  is  con- 
cerned, it  has  been  already  more  than  once  stated  that 
English  law  refers  the  question  of  legitimacy,  both  in 
cases  of  testacy  and  intestacy,  to  the  law  of  the  domicil  of 
the  next  of  kin  concerned.  Thus,  in  cases  under  the 
Statute  of  Distributions,  the  legitimacy  of  a  child  claiming 
as  next  of  kin  is  decided  by  the  law  of  his  domicil — i.e., 
the  law  of  his  father's  domicil  at  his  birth. (c) 

And  in  cases  of  legitimisation  per  subsequeiis  matri- 
monium,  it  has  been  held  that  the  legitimisation  must  be 
recognised,  not  only  by  the  law  of  the  father's  domicil  at 
the  time  of  birth,  but  by  the  law  of  the  father's  domicil 
at  the  time  of  the  subsequent  marriage. (cZ) 

It  follows,  from  the  rule  just  stated,  that  the  succession 
duties  payable  in  such  cases  are  calculated  on  the  as- 
sumption that  the  beneficiaries  are  legitimate  by  English 
law  if  they  are  legitimate  by  the  law  of  their  own  do- 
micile) though  in  the  case  cited  the  question  arose  under 
a  will,  and  moreover  at  that  time  the  law  of  the  testator's 
domicil  was  erroneously  regarded  as  the  governing  law  in 
such  cases.  The  domicil  of  the  testator  and  of  the  legatees 
happened  in  Skottowe  v.  Young  to  be  the  same.  Under  the 
old  view  of  the  law  applicable  to  such  cases  it  had  been 
held  that  the  law  of  the  domicil  will  prevail  as  to  what 
is  sufficient  to  constitute  kinship ;  so  that  where  the 
intestate  died  domiciled  in  England,  leaving  debts  and 
choses  in  action  recoverable  in  Scotland,  the  English  rule 

io)  In  Mwing  v.  Orr-Ewing,  10  App.  Cas.  453,  502. 
h)  Per  Stirling,  J.,  in  In  re  Trufort,  36  Ch.  1).  600,  611. 
c)  Re  Goodman's  Trusts,  17  Ch.  D.  266 ;  overruling  JBoyes  v.  Bedale, 
I.  &  M.  798.    See  ante,  pp.  263,  264,  and  cf.  Chap.  IV. 
{d)  Re  Ch-ove,  Vaueher  v.  Treasury,  40  Ch.  D.  216. 
(e)  Skottouie  v.  Yarung,  11  Bq.  474.    See  this  case  commented  on  in  Good- 
man's  Trusts,  17  Ch.  D.  266;  and  cf.  Wallace  v.  Attorney-General,  L.K. 
I  Ch.  I,  8. 
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Part  II. 
Peopebty 


Cap.  Vn. 


as  to  kindred    by  half  blood,  and  not  tbe  Scotch,  was 
followed,  (a) 

The  distinction  between  cases  of  distribution  on  in- 

Mbvables—  testacy,  which  are  to  be  governed  by  the  law  of  the  in- 
testate's  domicil,  and  those  in  which  the  real  question  is 
how  far  the  operation  of  the  lex  situs  on  his  real  property 
shall  prevail,  is  well  seen  in  two  cases  cited  by  Sir  W. 
Grant  in  Brodie  v.  Barry.  (6)  In  the  first  the  intestate's 
domicil  was  English,  and  it  was  accordingly  held  that  the 
next  of  kin  took  his  personalty  by  English  law,  so  that 
the  Scotch  heir  was  not  obliged  to  bring  the  Scotch  realty 
into  hotchpot,  in  order  to  claim  his  share,  as  the  Scotch 
law  would  have  compelled  him  to  do.(c)  In  the  other 
case,  where  the  domicil  was  also  BngUsh,  it  was  held  that 
the  personalty  was  not  liable  to  be  called  upon  to  exone- 
rate Scotch  real  estate  from  debts  to  which  it  alone  was 
liable  by  Scotch  law,  although  the  English  law  would 
have  imposed  such  a  burden  upon  English  land.((Q 
Obviously  this  decision  does  not  touch  the  claim  of  the 
lex  domicilii  to  govern  all  questions  that  affect  the  per- 
sonalty only,  and,  in  accordance  with  this  general  principle, 
it  was  held  in  Rog  v.  Lashley  (e)  that  a  Scotch  testator 
could  not  exclude  his  children  from  the  legitim  or  share 
in  his  personalty  given  to  them  by  the  Scotch  law, 
though  the  property  was  situate  in  England.  In 
Ommaney  v.  Bingliam{f)  it  was  decided  that  the  law  of 
the  testator's  domicil  determined  whether  or  not  a  condi- 
tion in  restraint  of  marriage  with  a  bequest  over  was  void. 
These  two  last  cases  properly  come  under  the  head  of  suc- 
cession to  personal  property  by  will;  but  the  principles 
regulating  the  two  branches  of  the  subject  are  almost 
identical,  and  they  are  virtually  authorities  for  the  general 
principle,  that  the  rights  and  liabilities  of  those  entitled 
to  succeed  to  the  movable  personalty  of  a  deceased  person 

(o)  Thome,  v.  Watkins,  2  Ves,  Sen.  35. 

(J)  2  Vee.  &  B.  131.  (c)  Balfour  v.  Scott,  6  Bro.  P.  C.  550. 

(d)  Drummond  v.  Drummond,  6  Bro.  P.  C.  601. 
le)  6  Bro.  P.  C.  577 ;  3  Hagg.  Bool.  415. 
(/)  5  Ves.  757  ;  3  Hagg.  Eccl.  414. 
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are  governed  by  the  law  of  his  domicil.     The  duties  of  exe-     Pabt  II. 
cutors  and  administrators  will  be  considered  immediatelyj    fgoragTr. 

(c)  Right  and  Title  of  the  Personal  Representative. —    Cap.  Vil. 
Closely  connected  with  the  subject  of  succession  to  per-    MmabUs— 
Bonal   chattels   either  by  will  or  ah  intestato,  come  the    Succession. 
principles  by  which  these  personal  chattels  are  collected  Title^F^ 
and  made  available  for  the  purposes  of  succession,  after  foreign  ex- 
clearing  the  estate  of  the  deceased  from  all  burdens  and  ministrator. 
claims.     In  cases  where  all  the  personal  chattels  of  the 
deceased  are  in  one  country,  and  that  country  the  country 
of  his  domicil,  no  difficulty  arises ;  and  the  personal  repre- 
sentative who  is  appointed  by  the  domiciliary  Court  either 
to  execute  the  will  or  to  administer  the  estate,  as  the  case 
may  be,  takes  possession  of  all  the  estate  of  the  deceased 
by  the  authority  of  the  Court  which  appointed  him,  and 
deals  with  it  in  accordance  with  the  law  which  that  Court 
enforces.      But  in  many  cases  it  happens  that  the  per- 
sonal estate  of  the  deceased  is  not  situate  in  the  country  of 
his  domicil,  or  not  wholly  so   situate ;  and  it  is  plain, 
first,  that  some  other  authority  than  that  of  the  Court  of 
the  domicil  is  necessary  to  enable  any  representative  of 
the  deceased  to  take  possession  of  it ;  and  secondly,  that 
there  will  be  in  many  cases  a  conflict  of  law  as  to  the 
principles    by   which   he   should   be   guided    in    dealing 
with  it. 

The  first  general  principle  which  can  be  laid  down  on  Grant  of 
the  subject  is  that  a  foreign  grant  of  probate  or  letters  of  famMstra- 
administration  is  intra-territorial  only  in  its  operation,  tion— no  _ 
and  that  the  title  so  conferred  extends  only' as  of  right  to  jQ^^^^'gl^ct. 
personal  estate  within  the  jurisdiction  of  the  Government 
which  granted  it.  (a)     Consequently,  to  entitle  the  per- 
sonal representative  of  a  man  who  has  died  abroad  to  take 
possession  of  personal  estate  here,  he  must  prove  the  will 
or  take  out  letters  of  administration  here  as  well  as  in  the 
country  of  the  domicil.  (6)     This  rule  extends  to  choses 

(6)  Zee  v!  'Moore,  Palm.  163 ; '  Tourton  v.  Flower,  3  P.  Wms.  369 ;  Vau- 
tJiienen  v.  Vauthienen.,  Fitzgib.  204  ;  Le  Briton  v.  Le  Quesne,  2  Gas.  temp. 
Lee,  261 ;  Attorney-General  v.  Bouwens,  4  M.  &  W.  193. 
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Pakt  II.     in  action,  it  being  an  established  rule  (a)  that,  in  order  to 

■    sue  in  any  court  of  this  country  in  respect  of  the  personal 

Cap.  VII.    rights  or  property  of  a  deceased  person,  the  plaiatifE  must 

Movables—  ^ppear  to  have  obtained  probate  or  letters  of  adminis- 

Succesdon.    tration  in  the  Court  of  Probate  of  this  country.     But  as 

Foreign  repre-  between  the  administrator  in  the  forum  of  the  domicil, 

sentative— no  and  local  Or  limited  administrators  elsewhere,  it  has  been 
ngnt  to  sue.      i    i  t     i  i       »  .      , 

held  that  the  former  is  the  person  to  receive  any  surplus 

or  balance  of  the  estate  in  the  hands  of  the  limited 

administrators.(6)    Thus,  where  a  company  is  being  wound 

up    in    an    English    court    no    personal    representative 

of  a  creditor  can  establish  his  debt  without  an  English 

probate  or  letters  of  administration,  though  the  deceased 

creditor  was   domiciled    abroad. (c)     Even    a   stop-order 

cannot    be    obtained    without     complying     with     this 

requisite.  (cQ     But    an    English    grant    of    probate    or 

administration  properly  obtained  here  is  by  the  English 

Courts  regarded  as  extending  to  all  the  personal  property 

of  the   deceased,  wherever    situate   at  the  time  of  his 

death,(e)  at  least  in  such  a  'sense  that  a  representative 

duly  constituted  in  England  may  sue    in  England  in 

relation  to  foreign  assets;  and  in  a  case  before  Sir  J. 

Nicholl,(/)  where  a  domiciled  Englishman  died  in  France, 

leaving  two  testamentary  papers  relating  to  personalty 

there,  and  the  first  of  them  also  to  personalty  and  realty 

in  England,  his  widow  was  granted  administration  with 

both  papers  annexed,  though   a    doubt   was    expressed 

(a)  Williams  on  Executors,  i.  362 ;  In  re  VaUance,  24  Ch.  D.  177 ; 
Attorney-General  v.  Bouwens,  4  M.  &  W.  193  ;  lyi&r  v.  Bell,  2  My.  &  Or. 
89;  Attorney- General  v.  Cockerell,  i  Price,  179;  Whyte  v.  Rose,  3  Q.  B. 
507 ;  Enohin  y.  Wylie,  10  H.  L.  C.  19 ;  MacMoIion  v.  Bawlings,  16  Sim. 
429 ;  Carter  y.  Crofts,  Godb.  33. 

(5)  JEames  v.  Macon,  16  Ch.  D.  407 ;  S.  0.  on  appeal,  18  Ch.  D.  347  ; 
Enohin  v.  Wylie,  10  H.  L.  C.  i ;  Dela  Viesca  v.  Lubhock,  10  Sim.  679. 

(c)  Partington  v.  Attorney-General,  L.  E.  4  H.  L.  100. 

{d)  Christian  v.  Devereux,  12  Sim.  264.  But  probate  granted  by  the 
Supreme  Court  at  Hong  Kong,  which  by  inipeiial  statute  has  all  such  juris- 
diotiou  as  for  the  time  being  belongs  to  the  Court  of  Probate  in  England,  has 
been  admitted  in  an  English  court :  In  re  TootaVs  Trusts,  23  Ch.  D.  536. 

(e)  Whyte  v.  Bose,  3  Q.  B.  498,  507 ;  Scarth  v.  Bisliop  of  London,  i  Hagg. 
Ecol.  62?. 

(/)  Spratt  V.  Harris,  4  Hagg.  Eccl.  405,  409. 


MOVABLE   PERSONAL   PROPERTY. 


271 


whether  and  in  what  sense  such  administration  extended     Part  II. 
to  the  French  property.     This  case  was  followed  by  Sir    ^^o^ty. 
0.  Cresswell  in  In  the  Goods  of  Winter,(a)  but  the  true    Cap.  vn. 
rule  on  the  poiat,  as  has  been  already  stated,  was  laid    Movables— 
down  in  the  later  cases  cited  above ;  (6)  and  now  it  may    Succession. 
be  taken  that  a  will  disposing  solely  of  property  situate 
abroad  will  not  be  admitted  to  probate  here  unless  it  is 
incorporated  by  reference  in   another  will    entitled    to 
probate  here  as  disposing  of  property  within  the  juris- 
diction; though  a  mere  mention  in  the  English  will  of 
an  intention    to  ratify  and  confirm    the  other  will  be 
sufficient.      To   support   a  right  of  action,  however,   a 
grant  of  representation   or  probate  in  England  is  only 
necessary  where  the  plaintiff  is  suing  qudi,  personal  repre- 
sentative, in  the  right  of  the  deceased,  (c)     Thus,  where 
a  foreign  administrator  has  already  obtained  a  judgment 
abroad  against  an  English  debtor   of  his  intestate,  he 
may  prove  in  England  against  the  estate  of  that  debtor, 
if  since  dead,  without  taking  out  English  administration 
to  his  own  intestate. (cQ     And  in  granting  probate  to  the  Foreign  grant 
executor  of  a  person  who  has  died  domiciled  abroad,  it  is  foifowed  by 
the  duty  of  the  Court  of  Probate,  in  accordance  with  the  English 
comity  of  nations,  to  follow  the  grant  (if  any)  made  by 
the  competent  Court  of  the  domicil.(e)     In  accordance 
with  this  principle,  it  has  been  the  practice,  upon  the 
production  of  an  exemplified  or   certified   copy  of  the 
probate  granted  by  the  proper  Court  of  the  domicil,  for 
the  English  Court  to  make  its  own  grant  of  probate  to 
the  executor  who  proved  there.  (/)     But  where  the  Court 

(o)  30  L.  J.  P.  &  M.  56. 

(6)  In  the  Goods  of  Lord  Howden,  43  L.  J.  P.  &  M.  27 ;  In  the  Goods  of 
Coode,  L.  E.  I  P.  &  D.  449 ;  In  tU  Goods  of  Harris,  L.  E.  2  P.  &  D.  83 ; 
39  L.  J.  P.  &  M.  48 ;  In  the  Goods  of  Dela  Saussaye,  L.  E.  3  P.  &  D.  43  ; 
42  L.  J.  P.  &  M.  47. 

(c )   Vanqudin  v.  Boiumd,  15  C.  B.  N.  S.  341. 

\d!)  Macnichol  v.  Maenichol,  L.  E.  19  Bq.  81. 

(e)  Enohin  v.  Wylie,  10  H.  L.  C.  i,  14  ;  aide,  p.  193. 

(/)  In  the  Goods  of  Clarke,  36  L.  J.  P.  &  M.  72 ;  Larpent  v.  Sindry, 
I  Hagg.  382 ;  In  the  Goods  of  Oringan,  i  Hagg.  549 ;  In  the  Goods  of 
£ioboo,  2  Add.  461 ;  Viesca  v.  D'Aramhurn,  2  Cart.  277 ;  In  tlie  Goods  of 
Henderson,  2  Eobert.  144;  In  the  Goods  of  Smith,  2  Eobert.  332. 
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Part  II.     of  the  domicil  appears  to  have  decreed  probate,  not  of 

,  ■    the  original  wUl,  but  of  a  translation  of  it,  the  English 

Cap.  yii.     Court  will  not  require  production  of  the  original  will,  but 
Movables—    °^V  of  ^^  English  translation  of  the  document  admitted 
Succession,    to  probate  abroad.(a)    And  the  doubt  expressed  as  to  the 
expediency  of  the  practice  by  Sir  J.  NichoU  in  Larpent 
V.  Sindry  and  In  the  Goods  of  BeadQ))  must  now  be 
regarded    as    set    at    rest   by    the  judgments    of  Lord 
Westbury    and    Lord    Cranworth    in   EnoMn  v.   Wylie. 
So   where  the   Court  of  the  domicil  has  decreed  that 
the  time  limited  by  its  law  for  the  execution  of  the 
executorship  has  passed,  and  that  the  executor  has  no 
more  right  to  intermeddle  in  the  estate  of  the  testator 
as  against  the  persons  beneficially  interested,  the  Court 
held  itself  bound  by  such  decree,  and  refused  to  grant 
probate  as  to  English   personalty  to  such    executor.(c) 
Foreign  grant  Similarly,  in  granting  ancillary  administration,  the  Court 
tiou— howfar  ^'^  follow  a   grant   already  made  in  the  court  of  the 
followed.  domicil,   and    in    granting    original    administration  will 

guide  itself  by  the  law  of  that  court. (c?)  And  admin- 
istration with  the  will  annexed  has  been  granted  to 
the  attorneys  in  England  for  the  Administrator-General 
of  a  British  colony,  upon  whom  by  the  law  of  that 
colony  had  devolved  the  representation  of  a  testator 
there  domiciled,  (e)  But  in  In  the  Goods  of  Gosnahami  {f) 
Lord  Penzance  said  that  the  Court  would  not  follow  a 
foreign  grant  so  as  to  treat  the  claimant  as  executor 
to  the  tenor  of  a  will,  where  he  did  not  appear  to  it 
to  be  entitled  to  such  a  grant,  but  admitted  that  the 
foreign  grant  should  be  followed  so  far  as  to  treat  the 
deed  as  testamentary,  and  eventually  granted  the  claimant 
administration  with  the  will  annexed  under  the  discre- 

(a)  In  the  Goods  ofBule,  4  P.  D.  76. 
(6)  I  Hagg.  474. 

(c)  LaneuvUle  v.  Anderson,  2  Sw.  &  Tr.  24;  see  CHspin  x.  Dogliom, 
SSw.  &  Tr.  96;  S.  C.  L.  E.  3  H.  L.  301. 

(d)  Williama  on  Executors,  i.  430 ;  Enohin  v.  Wylie,  10  H.  L.  C.  1,  and 
ises  cited  in  note  (/),  p.  271. 

(e)  In  the  Goods  of  Slack,  13  P.  D.  £. 
(/)  L.  R.  I  P.  &I).  183, 
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tionary  power  given  by  20  &  21  Vict.  c.  ^y,  a.  73. 
In  a  later  case  the  same  judge  used  language  not  quite 
consistent  with  this  decision,  saying,  "I  have  before  Cap.  Vll. 
acted  on  the  general  principle  that  where  the  Court  of  the 
country  of  the  domicil  of  the  deceased  makes  a  grant  to 
a  party,  who  then  comes  to  this  Court  and  satisfies  it  that 
by  the  proper  authority  of  his  own  country  he  has  been 
authorised  to  administer  the  estate  of  the  deceased,  I 
ought,  without  further  consideration,  to  grant  power  to 
that  person  to  administer  the  English  assets."(a) 

In  the  case  of  In  the  Goods  of  Weaver, (b)  the  principle 
of  following  a  foreign  grant  of  administration  was  recog- 
nised, but  the  Court  refused  to  extend  it  so  far  as  to 
follow  a  grant  made  to  a  nominee  of  the  person  entitled, 
except  upon  the  express  consent  of  the  latter,  there 
being  nothing  to  show  that  the  consent  given  to  the 
appointment  of  the  nominee,  as  to  the  goods  in  the 
country  of  the  domicil,  was  intended  to  apply  also  to 
goods  situate  here.  As  to  the  evidence  required  by  the 
English  Court  of  the  will  upon  which  foreign  probate 
has  been  granted,  a  translation  of  the  will  proved  in  the 
foreign  court  should  be  adduced ;  and  where  the  document 
used  in  that  foreign  court  was  itself  a  translation  from 
an  English  original,  a  re-translation  of  that  translation  is 
the  proper  document  to  produce ;  though  it  is,  of  course, 
open  to  those  seeking  English  probate  to  claim  it  on  the 
ground  that  the  will  is  valid  by  the  law  of  the  foreign 
domicil,  without  reference  to  the  foreign  decree,  in  which 
case  the  original  English  will,  or  a  copy  of  it,  should  be 
used.(c)  In  the  words  of  Hannen,  J.,  "  If  this  Court  is  to 
give  credit  to  a  foreign  Court  for  having  duly  investigated 
all  the  facts  of  a  case  upon  which  it  founds  its  decree, 
it  must  also  assume  that  it  has  satisfied  itself  of  the 
accuracy  of  the  document  upon  which  it  proceeds."(c?) 

iaS  In  the  Goods  of  Hill  L.  K.  2  P.  &  D.  89.    See  Preston  v.  Melmlle, 
8  CI.  &  F.I.  (6)  36L.J.  P.&M.4I. 

(c)  In  the  Goods  of  Beshais  and  In  the  Goods  of  Vigny,  4  Sw.  &  Tr,  15. 

(d)  In  the  Goods  of  Rule,  Weekly  Notes,  Feb.  9,  1878,  p.  32.     See  also 
In  the  Goods  of  Clarke,  36  L.  J.  P.  &  M.  72. 

S 


2  74 


rOEEIGN   AND   DOMESTIC   LAW. 


Pakt  II. 
Pkopeety, 

Cap.  VII. 

Movables — 


■  Statutory 
provisions 
for  admiDis- 
tration  by 
consuls. 


Foreign  ad- 
ministrators 
— cannot 
transfer  their 
title. 


Under  24  &  25  Vict.  c.  121,  when  subjects  of  foreign 
States  shall  die  in  her  Majesty's  dominions,  and  there 
shall  be  no  person  to  administer  their  estates,  the  consuls 
"of  such  foreign  States  shall  administer,  and  shall  be 
entitled  to  obtain  from  the  proper  Court  letters  of  admin- 
istration of  the  effects  of  such  deceased  person,  limited  in 
such  manner  and  for  such  time  as  the  Court  shall  thiuk 
fit.  These  provisions,  however,  are  only  to  apply  to  the 
subjects  of  such  foreign  States  as  shall  be  specified  by 
Order  in  Council,  with  whom  agreement  shall  have  been 
made  by  treaty  for  securing  similar  rights  to  British 
subjects  and  British  consuls  within  their  dominions. 
Apart  from  this  statute,  the  law  of  this  country  will  not, 
it  seems,  recognise  the  right  of  a  foreign  consul  to  take 
possession  of  or  administer  the  property  of  a  foreigner 
dying  here,  who  is  domiciled  in  his  own  country,  even 
though  none  of  those  otherwise  entitled  object  to  the 
grant,  (a) 

When  a  grant  of  administration  has  been  once  made, 
the  person  who  has  received  it  is  the  person  bound  to 
administer  the  effects  of  the  deceased  within  the  jurisdic- 
tion, and  it  makes  no  difference  that  he  may  have 
consented  to  the  appointment  of  another  representative 
in  the  court  of  the  domicil.  Thus,  in  Preston  v.  Mel- 
mlle  (b)  the  persons  named  as  trustees  and  executors  in 
the  will  of  a  domiciled  Scotchman  having  decline^  to 
act,  his  next  of  kin  obtained  letters  of  administration  of 
his  personal  estate  in  England  from  the  proper  Court 
there,  and  afterwards  consented  to  the  appointment,  by 
the  Court  of  Session  in  Scotland,  of  other  persons  as 
trustees  and  executors  in  the  place  of  those  named  in 
the  will,  with  all  the  powers  that  had  been  thereby  given 
to  them.  These  trustees  so  appointed  raised  an  action 
in  the  Court  of  Session  against  the  administratrix,  calling 
on  her  to  transfer  to  them  the  personal  estate  possessed 


(a)  AspinwdU  v.   Queen's  Proctor,  2  Curt.  241,  247 ;  In  the  Goods  of 
Vyclcoff,  3  Sw.  &  Tr.  20 ;  Williams  on  Executors,  i.  430,  u? 
(6)  8  CI.  &  F.  I. 
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by  her  under  the  administration,  and  offering  her  a  full 
release  from  liability.  The  House  of  Lords  held  that  the 
English  administratrix  was  the  proper  person  to  administer 
the  personal  estate  in  England,  by  virtue  of  the  letters  of 
administration,  and  that  the  Scotch  Court  could  give  no 
title  to  such  estate.  But  if  the  substituted  trustees  had 
been  appointed  executors  in  Scotland  before  the  next  of 
kin  took  out  administration  in  England,  and  with  her 
consent,  there  can  be  little  doubt  that  the  English  Court 
would  have  held  them  entitled  to  administration  here  in 
preference  to  her  claim  as  next  of  kin.  Their  appoint- 
ment would  then  have  been  sanctioned  by  the  Court  of 
the  domicil — the  appointment  being,  of  course,  the  act 
of  the  Scotch  Court — and  the  next  of  kin  would  have 
been  no  longer  entitled  by  the  law  of  the  domicil  at  the 
time  the  application  was  made  to  the  English  Court,  so 
that  the  observations  of  Lord  Cranworth  in  Enohin  v. 
Wylie  (a)  would  apply. 

The  grant  of  administration  once  having  been  made, 
the  title  of  the  administrator  to  all  the  effects  within  the 
jurisdiction  becomes  complete,  and  remains  though  they 
be  carried  out  of  it,  unless  they  come  into  another  juris- 
diction as  unappropriated  assets  of  the  deceased.  Thus, 
where  the  widow  of  an  intestate  in  India  took  out  adminis- 
tration of  his  effects  there,  and  remitted  the  proceeds  of 
those  effects  in  Government  bills  to  her  agent  in  England, 
and  a  creditor  of  the  intestate,  having  taken  out  admin- 
istration in  this  country,  brought  an  action  against 
that  agent  to  recover  such  proceeds,  it  was  held  that  no 
action  would  lie.(6)  But  in  Hervey  v.  Fitzpatrick  (c)  Lord 
Hatherley  held  that  where  a  foreign  administrator  had 
remitted  assets  to  England  and  come  himself  after  them, 
he  might  be  sued  in  a  court  of  equity  by  the  next  of  kin 
who  had  taken  out  English  administration,  in  respect 
of  those  assets.     The  decision,  however,  was  put  on  the 
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(o)  lo  H.  L. 
(6)  Currie  v 

397v  „       ■ 
(c)  Kay,  421 


C.  I.     See  Eames  v.  Hacon,  18  Ch.  D.  347. 

.  Bircliam,  I  Dowl.  &  Ry.  35  ;  Jaiuicey  v.  Seel^y,  i  Vera. 
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Pakt  II.     ground  that  the  foreign  administrator  had  transmitted  the 

■    assets  to  England  for  the  purpose  of  their  being  carried 

^^p-  VU.  to  the  account  of  the  estate  of  the  deceased  owner,  and  the 
Movables—  Court  refused  to  order  the  defendant  to  pay  the  proceeds 
Succession,  of  the  assets  in  question  into  court.  This  was  in  effect 
the  same  principle  as  that  adopted  by  Sir  J.  Leach  in 
Logan  v.  Fairlie,{a)  who  says,  "  If  a  testator  die  in  India, 
and  his  personal  estate  be  wholly  in  India,  and  his  executor 
be  resident  there,  and  the  will  be  proved  there,  and  the 
executor  remit  to  a  legatee  in  England,  I  am  of  opinion 
that  the  legacy  duty  is  not  payable  upon  such  remittance, 
inasmuch  as  the  whole  estate  is  administered  in  India,  and 
the  remittance  is  in  respect  of  a  demand,  which  is  to  be 
considered  as  established  there.  But  if  a  part  of  the  assets 
of  the  testator  is  found  in  England,  in  the  hands  of  the 
agent  of  such  execxitor,  without  any  specific  appropriation, 
and  a  legatee  in  England  institute  a  suit  here  for  the  pay- 
ment of  his  legacy  out  of  such  unappropriated  assets,  then 
such  assets  are  to  he  considered  as  administered  in  England." 
And  though  the  decision  of  Sir  J.  Leach  in  this  case  as  to 
the  liability  of  such  assets  to  legacy  duty  was  subsequently 
reversed, (6)  on  the  authority  of  Attorney-General  v.  Jack- 
son,{c')  which  will  be  noticed  when  the  rules  as  to  the 
payment  of  legacy,  succession,  and  probate  duties  are 
discussed,  yet  the  above  statement  ofthelawasto  specific 
appropriation  of  assets  by  an  administrator  was  quoted 
with  approval  by  the  Court.  When,  therefore,  proceedings 
are  commenced  in  England  as  to  unappropriated  assets 
within  the  jurisdiction,  administration  should  be  taken 
out  in  England,  and  the  administrator  made  a  party  to 
the  suit.((Q  So  where  it  did  not  even  appear  that  the 
intestate,  who  died  in  India,  had  at  the  time  of  his  death 
assets  in  England,  but  a  bill  was  brought  here  for  an 
account  of  the  assets  in  the  hands  of  his  personal  repre- 
sentative in  India,  it  was  held  that  administration  must 

(a)  2  Sim,  &  Stu.  284. 

h)  Locfan  \.  Fairlie,  2  My,  &  Cr.  59.  (c)  2  CI.  &  F.  48. 

{d)  Williams  on  Executors,  i.  361. 
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be  taken  out  in  England,  and  the  administrator  made  a     Part  II. 
party.(a)  Property. 

Witli  regard  to  the  effect  of  Scotch  probates  or  "  con-  Cap.  Vll. 
firmations,"  as  they  are  called,  in  England,  it  is  enacted  Movables— 
by  21  &  22  Vict.  c.  56,  s.  12,  that  when  any  confirmation  Succession. 
of  the  executor  of  a  person  who  shall  in  manner  aforesaid  gcotch  con- 
be  found  to  have  died  domiciled  in  Scotland,  which  in-  firmations. 
eludes  besides  the  personal  estate  situate  in  Scotland  -also 
personal  estate  situate  in  England,  shall  be  produced  in 
the  principal  Court  of  Probate  in  England,  and  a  copy 
thereof  deposited  with  the  registrar,  together  with  a  cer- 
tified copy  of  the  interlocutor  of  the  commissary,  finding 
that  such  deceased  person  died  domiciled  in  Scotland, 
such  confirmation  shall  be  sealed  with  the  seal  of  the  said 
Court,  and  returned  to  the  person  producing  the  same, 
and  shall  thereafter  have  the  like  force  and  effect  in 
England  as  if  a  probate  or  letters  of  administration,  as  the 
case  may  be,  had  been  granted  by  the  said  Court  of  Pro- 
bate. Under  this  section,  when  the  seal  of  the  English 
Court  has  been  affixed,  the  executor  has  all  the  powers  of 
an  English  executor,  and  may  sell  and  dispose  of  English 
leaseholds,  although  specifically  bequeathed,  though  a 
Scotch  executor  cannot  deal  with  leaseholds  in  Scotland.  (&) 
And  the  enactment  incorporates  with  it  4  8  Geo.  3,  c.  149, 
so  that  where  additional  property  is  discovered  in  this 
country  after  sealing  the  confirmation,  an  additional  con- 
firmation may  be  issued  in  Scotland,  and  the  seal  of  the 
English  Court  affixed  to  that.(c)  But  when  one  con- 
firmation has  been  sealed  in  England,  the  Court  will  not 
allow  its  seal  to  be  further  affixed  to  an"  eik"  or  addi- 
tional confirmation ;  and  this  whether  the  additional  con- 
firmation include  a  part  of  the  estate  omitted  from  the 
original  one  or  not.((^)  A  similar  enactment  is  made  as 
to  Irish  probates  by  20  &  21  Vict.  c.  93. 

(a)  Tyler  v.  Bell,  2  My.  &  Cr.  89 ;  Bond  v.  Gh-aliam,  I  Hare,  482  ;  Flood 
V.  Patterson,  29  Beav.  295.  (6)  Hood  v.  Barrington,  L.  E.  6  Eq.  218. 

(c)  In  tlie  Goods  ofByde,  L.  E.  2  P.  &  D.  86.     See  also  on  this  section 
Hawarden  v.  DuriU^,  2  Sw.  &  Tr.  340 ;  Williams  on  Executors,  i.  363. 

[d)  In  the  Goods  of  Butclieson,  32  L.  J.  P.  &  A.  167  ;  In  tlie  Goods  of 
Gordon,  2  Sw.  &  Tr.  622  ;  In  the  Goods  of  Wingate,  ibid.  625. 
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Though  it  is  thus  clear  that  no  man  has  any  right  to 
assume  title  to  the  assets  of  a  deceased  person,  except  by 
virtue  of  probate  or  letters  of  administration  taken  out  in 
■  the  country  where  they  are  situate,  yet  a  question  has 
sometimes  arisen  as  to  what  is  the  position  of  a  foreign 
personal  representative  who  has  done  so,  and  how  far 
payments  to  him  by  debtors  of  the  deceased  are  a  good 
discharge  to  them  of  their  liabilities.  Such  a  person 
intermeddling  with  English  assets  would,  it  is  clear,  be 
regarded  as  executor  de  son  tort,  the  commonly  accepted 
definition  of  such  an  executor  being  "  he  who  takes  upon 
himself  the  office  of  executor  by  intrusion,  not  being  so 
constituted  by  the  deceased,  nor,  for  want  of  such  consti- 
tution, substituted  by  the  Court  to  administer ;  "(a)  and 
as  such  an  executor  has  all  the  liabihties,  though  none 
of  the  privileges,  that  belong  to  the  character  of  execu- 
tor,(6)  it  is  clear  that  he  would  be  liable  to  actions  in 
the  country  where  the  assets  were  found  situate,  as  the 
representative  of  the  deceased,  at  least,  as  far  as  the 
amount  of  those  assets.  Unless  a  foreign  personal  re- 
presentative has  received  English  assets,  so  as  to  make 
himself  liable  in  England  on  this  principle,  or  has  taken 
out  administration  here,  he  is  of  course  not  liable  to  be 
sued,  gttA  representative,  ia  English  courts,  however  un- 
limited his  foreign  liability  may  be.(c)  But  whatever 
liability  might  attach  to  such  an  executor  de  son -tort, 
would  his  receipt  be  a  good  discharge  to  debtors  of  the 
deceased's  estate,  so  as  to  protect  them  from  any  further 
demand  of  the  same  debt  at  the  hands  of  a  representative 
properly  constituted  ?  It  was  laid  down  in  Coulter's 
Case  (d)  that  "  all  lawful  acts  which  an  executor  de  son, 
tort  doth  are  good ;  "  and  it  has  been  held  that  alienations 
of  the  goods  of  the  deceased  by  such  an  executor  are  in- 
defeasible, (e)     These  authorities,  however,  by  no  means 

(a)  Godolphin,  pt.  2,  c.  8,  s.  i  ;  Wontworth,  Ex.  c.  14,  p.  320  (ed.  14) ; 
Swinbm-ne,  4,  23,  i. 

^6)  Per  Lord  Cottenham  in  Cwrmicliaelv..  CarmicJiael,  2  Phill.  lOl. 

W  Beavan  v.  Lord  Hastings,  2  K.  &  J.  724.  (d)  5  Co.  30  b. 

(e)  Greysbrook  v.  Ihx,  PJowd.  282 ;  Parker  v.  Kett,  i  Saym.  66l ;  S.  C. 
12  Mod.  471. 
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go  SO  far  as  to  sanction  the  collection  of  assets  by  such  an     Pabt  il. 
executor,  or  to  protect  those  who  have  made  payments  to    ^°''""'^^- 
him  without  satisfying  themselves  that  he  has  authority     Cap.  vn. 
to  give  them  a  discharge.     Story  inclines  to  the  opinion  jj^ancibles— 
that  such  discharge  would  be  invalid,  on  the  ground  that    Smcessim. 
receiving  debts  amounts  to  a  collection  of  assets,  which  no 
man  is  empowered  to  do  except  by  a  grant  of  probate  or 
administration  in  the    country  where  he  finds  them.(ffi) 
It  is  clear  that  a  foreign  personal  representative  would 
have  no  advantage  in  this  respect  over  a  common  executor 
de  son  tort.(h) 

According  to  the  old  case  of  Daniel  v.  Lucre, (c)  a  Kelease  by 
release  given  by  an  Irish  administrator  to  the  Irish  fj^f^^^^^^' 
obligee  of  a  bond  made  in  England,  and  afterwards  taken 
possession  of  in  England  by  the  English  administratrix, 
the  intestate  having  died  there,  was  held  to  be  no  answer 
to  an  action  on  the  bond  in  England  by  the  English 
administratrix,  on  the  express  ground  that  bonds  are 
iona  notabilia  in  the  diocese  where  they  are  found  at  the 
time  of  death. (c?)  It  is  difficult  to  regard  the  situs  of 
such  a  bond  as  the  real  locality  of  the  assets  represented 
by  it,  in  preference  to  the  country  where  the  debtor  must 
be  sued,  and  in  Whyte  v.  Bose,(e)  where  the  circumstances 
of  Daniel  v.  Ziwre  were  reversed,  it  was  held  that  a  grant 
of  administration  in  the  foreign  country  where  the  bond 
was  situate  was  not  necessary  to  entitle  an  English 
administrator  to  sue  in  England,  the  debtor  having 
come  within  the  jurisdiction  of  the  English  Court.  There 
can  be  no  doubt  that  if  a  release  had  been  given  by  a 
person  who  had  obtained  administration  in  the  foreign 
country  where  the  bond  was  bonum  notabile  at  the  time 
of  the  death,  that  release  would  have  been  a  good  answer 
to  a  subsequent  action  by  any  administrator  in  any  other 

(a)  Stoiy,  §  514;  Prestm  v.  Melville,  8  CI.  &F.  i,  12;  Attorney-General 
V.  Souwens,  4  M.  &  W.  71.  ,  ,    ■„      n-  t 

(6)  Partington  v.  Attorney-General,  L.  B.  4  H.  L.  100. 
Ic)  Dyer,  303 ;  Dal.  76.  .        ,,  -it-       a  v 

(d)  Trawhridge  v.  TayUyr,  temp.  Jao.  I.,  cited  Dyer,  305;  11  Vin.  Ab. 
79  ;  I  Eol.  Ab.  909. 

(e)  3  Q.  B.  493- 
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Part  II.  country,   whether  that  of  the  domicil  or  not ;  (a)   but 

ROPEKTY.  j;}jQj,g  jg  j^Q   English  authority  to   show    that  where   a 

Cap,  VII.  debtor  to  the  estate  of  the  deceased  has  paid  a  personal 

Movables—  representative  who  could  not  have  enforced  the  claim 

Succession,  against  him  by  suit,  he  can  in  any  case  protect  himself 

'  by  such  a  discharge  of  his  liability. 

Obligation  of        Though  it  thus  follows  that  no  personal  representative 

to'account^^  ^^^  ^  right  to  collect  assets  or  give  discharges  for  debts 

for  what         in  any  country  other  than  that  where    his  grant  was 
assets  . 

obtained,  yet  where  he  does  so,  and  brings  them  home 

within  the  jurisdiction  of  the  Court  from  which  his  grant 
proceeded,  it  would  seem  that  he  is  liable  to  account  to 
it  for  the  administration  of  those  assets,  just  as  if  they 
had  been  received  and  collected  within  the  limits  of  his 
authority.(6)     Though  this  doctrine  is  mentioned  with 
some  disapprobation  by  Story,  it  would  appear  to  follow, 
from  the  view  of  the  English  Courts,  mentioned  above, 
that    a    grant   of  probate    or    administration    properly 
obtained  here  extends  to  all  the  personal  property  of  the 
deceased,  wherever  situate  at  the  time  of  his  death,  at 
least  in  such  a  sense  as  to  entitle  an  English  representa- 
tive to  sue  in  relation  to  foreign  assets,  (c) 
Probate  and         (d)    Probate   and   Administration   Duties. — The   per- 
tionXties"      Sonal    representative    of    the    deceased   being   therefore 
compellable  to  clothe  himself  with  the  authority  of  the 
English  Courts,  in  order  to  reduce  into  possession  assets 
locally  situate  in  England,  as  has  been  explained,  comes 
under  the  English  Acts  which  regulate  the  probate  and 
administration   duties,  to  which  the  English   assets  are 
liable  without  reference  to  the  domicil  of  the  testator  or 
intestate.     The  amount  of  this  duty  is  to  be  regulated, 
on  what  effects  not  by  the  Value  of  all  the  assets  which  an  executor  or 
y  a  ac  .     administrator  may  ultimately  administer  under  the  will 
or  letters  of  administration,  but  by  the  value  of  such  part 

(a)  iShaw  V.  Sturton,  2  Lev.  86 ;  3  Keb.  163 ;  Huthwaite  v,  Pliaire,  I  M. 
&  Gr.  159. 

(V)  Dowddk's  Case,  6  Co.  47 ;  Story,  §  514,  a. 

(c;  Whyte  v.  Bose,  3  Q.  B.  507  ;  Scarth  v.  Bishop  of  London,  i  Hagg. 
Ecol.  625. 
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as  are  at  the  death  of  the  deceased  within  the  jurisdiction     Pakt  II. 
of  the  Court  by  which  the  probate  or  letters  of  adminis-    P^otebty. 
tration  are  granted,  (a)     It  is  an  expense  of  collection,    Cap.  vn. 
which  is  to  be   borne  by  the   assets   collected  in  the   Movables— 
country  where  it  is  charged,  not  rateably  by  the  whole    Succession. 
personal   estate,   or  general    legatees.  (&)      Moreover,   it 
attaches  on  bona  notabilia  in  the  place  where  the  goods 
happen  to  be  situate,  wholly  irrespective  of  the  question 
of  the  domicil  of  the  testator,  (c)  the  test  being  whether 
the   goods  in  question  are  efEects  which,  under  the  old 
law,  the  Ordiuary  would  have  had  to  administer  in  case 
of  intestacy.(6Q     Thus,  probate  duty  is  not  payable  in  Local  situa- 
respect  of  French  rentes,  which  were  sold  out  and  whose  at'death  ^°*^ 
proceeds  were  transmitted  to  the  executor  in  London  of 
a  domiciled  Englishman  after  his  death,  (e)     The  same 
principle  was  confirmed  by  the  House  of  Lords  in  respect 
of  American  stock   in  the   case  of  Attorney- General  v. 
S^ope,(f)  the  stock   being  in    both    cases    regarded    as 
locally  situate  only  in  the  place  where  it  is  transferable. 
And  it   was  similarly  held  that  probate  duty    was  not 
payable  in  respect  of  notes  or   securities  given  by  the 
East   India   Company,  payable   in  India,  although    the 
testator  had  agreed  before  his  death  that  the  notes  in 
question  should  be  converted  into  stock,  registered  and 
transferable    in   England,  and    this    was    in    fact    done 
shortly  after  his   death.(^)     So,  where  the  testator  was 
domiciled  in  England,  it  was  held  that  probate  duty  was 
due  and  payable  in  Scotland  under  statute  48  Geo.  III. 
c.  149,  s.  38,  in  respect  of  shares  in  certain  companies 
in  Scotland,  constituted  under  the  Companies'   Clauses 
Consolidation    Act    (Scotland),    1845.       But    the    local 

(a)  Williams  on  Executors,  i.  617 ;  Raymond  v.   Von  Watteville,  2  Cas. 
temp.  Lee,  551. 
(6)  Peter  v.  Stirling,  10  Ch.  D.  279. 

(c)  Fernandes'  Bxecutor's  Case,  L.  E.  5  Ch.  314  ;  Thomson  v,  Advocate- 
General,  12  CI.  &  F.  I. 

(d)  Attorney- General  v.  Bouwens,  4  M.  &  W.  171. 

(e)  Attorney-General  v.  Dimond,  i  Cr.  &  J.  356  ;  S.  C.  I  Tyr.  243. 
(/)  I  C.  M.  &  E.  530 ;  2  CI.  &  F.  84. 

(g)  Pearse  v.  Pearae,  9  Sim.  430. 
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Part  II.  situation  of  transferable  securities,  which  pass  from  hand 
Property.  ^^  hand,  is  that  in  which  they  are  found,  and  not  the 
Cap.  VII.  place  where  the  principal  or  interest  due  on  them  is  to 
Movables—  ^^  V^^^  5  ^'^^  probate  duty  is  therefore  payable  in  respect 
Succession,  of  such  "bonds"  of  foreign  Governments  as  come  within 
Local  situa-  *^®  above  description,  and  are  in  England  at  the  time  of 
tion  of  effects  the  death  of  the  owner,  being  in  effect  saleable  chattels.(a) 
And  where  the  testator,  who  died  in  India,  had  directed 
his  bankers  there  to  realise  certain  securities,  and  to 
transmit  the  proceeds  to  his  bankers  in  England,  and 
the  securities  had  been  converted  into  bills  of  exchange, 
drawn  upon  a  London  bank,  payable  six  months  after 
sight,  which  were  actually  on  their  way  to  England 
when  the  testator  died,  it  was  held  that  probate  duty 
was  payable  here  in  respect  of  the  proceeds.(&)  The 
judgment  of  the  majority  of  the  Court  in  that  case  went 
on  the  ground  that  the  debts  or  assets  to  which  the  bills 
of  exchange  were  evidences  of  the  title,  or  the  credit  which 
they  represented,  were  locally  situate  in  England ;  but 
Kelly,  O.B.,  was  of  opinion  that  the  bills  themselves 
were  personal  chattels,  and  that  the  fact  that  they  were 
upon  the  high  seas  at  the  time  of  the  testator's  death 
did  not  exempt  them  from  the  liability  to  duty.  This 
latter  view  was  in  some  measure  supported  by  In  the 
Goods  of  Wyclwff,{c)  where  administration  was  granted 
by  the  English  Court  of  Probate  of  assets,  inclading 
unaccepted  bills  of  exchange,  belonging  to,  and  in  the 
possession  of,  the  deceased,  an  American  citizen,  who 
died  on  board  a  British  ship,  on  the  high  seas,  bound  for 
this  country.  On  the  principle  of  Attorney-General  v. 
Bouwens,  probate  duty  is  payable  on  the  value  of  all 
British  ships,  or  shares  in  British  ships,  wherever  they 
may  he,{d)  for  they  are  capable  of  being  dealt  with  in 
this  country  by  a  bill  of  sale,  and  also  upon  the  value  of 


(a)  Attorney-Oener<d  v.  Bouwens,  4  M,  &  W.  171. 
(6;  Attorney- General  v.  Pratt,  L.  E.  9  Ex.  140  ;  see  as  to  Indian  Govern- 
ment notes,  &c.,  23  Vict.  u.  5.  (c)  3  Sw.  &  Tr.  20. 
{d)  By  27  &  28  Vict.  0.  56,  s.  4. 
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any  cargoes  in  ships  which  are  capable  of  being  dealt  with     Pakt  II. 
here  by  means  of  the  bill  of  lading.(a)  And  with  regard  to    ^«w™'^' 
specialty  choses  in  action,  it  is  enacted  by  25  &  26  Vict,    Cap.  VII. 
c.  2  2,  s.  39,  that  "for  the  purposes  of  the  stamp  duties    Movables— 
on  probates  of  wills  and  letters  of  administration,  debts    Succession. 
and   sums   of  money  due   and   owing  from  persons  in 
the  United   Kingdom    to  any   deceased  person    at   the 
time    of    his   death    on    obligation    or   other    specialty, 
shall  be  estate  and  effects  of  the  deceased  within  the 
jurisdiction    of    her    Majesty's    Court    of    Probate    in 
England   or  Ireland,   as    the    case   may   be,    in    which 
the  same   would  be  if  they  were  debts  owing  to  the 
deceased   upon    simple   contract,  without  regard  to  the 
place  where  the  obligation  or  specialty  shall  be  at  the 
time  of  the  death  of  the  deceased."    Where  the  law  of  the  Double  ad- 
country  where  the  personal  estate  is  situated  requires  a  51iTy°imposed 
double  administration  to  be  taken  out,  in  order  to  reduce  by  the  lex 
it  into  possession,  it  was  held  by  the  House  of  Lords  that  *'  "*' 
double  duty  is  payable,  notwithstanding  the  fact  that  the 
person  beneficially  entitled  and  the  parties  through  whom 
he  claimed  had  always  been  domiciled  abroad.     In  that 
case  (b)  there  was  personal  estate  here  of  S.,  who  died  in- 
testate domiciled  in  England.     The  sole  next  of  kin  was 
a  married  woman  domiciled  in  the  United  States,  who 
died  without  having  administered  or  done  anything  to 
reduce  her  rights  into  possession.     Her  husband  retained 
his  American  domicil,  and  died  without  having  taken  out 
administration  to  his  wife.     According  to  our  law,  apart 
from  considerations  of  domicil,  the  child  of  these  parents 
would  be  compelled  to  take  out  two  administrations,  one 
to  his  father,  the  other  to  his  mother,  on  each  of  which 
administration  duty  would  be  payable ;  and  it  was  decided 
that  this  law  was  applicable  to  the  circumstances  stated, 
notwithstanding  the  fact  that,  by  the  law  of  the  United 
States,  the  claimant  might  have  been  entitled  to  represent 
his  mother  (the   next  of  kin  to  the  original   intestate) 


(a)  Hanson  on  Probate  and  Succession  Duty,  pp.  7,  160. 

(b)  .Partington  v.  Attwney-General,  L.  B.  4  H.  L.  100. 
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directly ;  though  Lord  Westbury  differed  from  the  other 
law  lords  on.  this  point.  It  was  pointed  out  that  if  the 
claimant  had  constituted  himself  the  personal  representa- 
tive of  his  mother  in  America  by  taking  out  letters  of  ad- 
ministration there,  where  she  was  domiciled,  he  could  have 
come  to  the  English  Court  for  ancillary  letters  of  adminis- 
tration of  her  estate  here,  in  which  case  the  claim  of  the 
Crown  to  double  duty  would  have  been  evaded.  As  a 
matter  of  fact,  he  came  before  the  English  Court  as  the 
personal  representative  in  America  of  his  father,  having 
taken  out  administration  to  his  estate  there,  but  that  did 
not  help  him ;  it  being  still  necessary  for  him  to  consti- 
tute himself  his  father's  representative  here  (whether  by 
ancillary  administration  or  otherwise),  and  then  take  out 
administration  to  his  mother  in  that  character. 

(e)  Successipn  mid  Legacy  Duty. — It  has  thus  been  shown 
that  for  the  purpose  of  probate  or  administration  duty, 
which  is  a  tax  imposed  by  the  Government  within  whose 
dominion  the  property  lies,  upon  its  collection  into  the 
hands  of  the  personal  representative,  the  local  situation  of 
the  property  is  alone  taken  into  consideration.  For  the 
purpose,  however,  of  legacy  or  succession  duty,  which  is  a 
tax  upon  the  transmission  of  property,  the  actual  situation 
of  the  subject-matter  is  disregarded,  and  the  maxim  "mo- 
hilia  sequuntur  persoTiain"  strictly  adhered  to.  UntU  the 
case  of  Thomson  v.  Advocate- General,  (a)  the  questioa  was 
not  free  from  doubt,  and  the  older  cases  (6)  are  not  all 
inconsistent  with  a  tendency  to  refer  the  decision  to  the 
situation  of  the  property  at  the  time  of  its  actual  appro- 
priation to  the  purposes  of  the  testator's  will.  That  deci- 
sion of  the  House  of  Lords,  however,  put  the  matter 
at  rest,  and  it  is  now  clearly  established  that  legacy  duty 
is  payable  only  to  the  Government  of  the  testator's  domicil, 
without  reference  to  the  actual  locality  of  the  property  at 


(a)  12  CI.  &  F.  I ;  OochreU  v.  CockreU,  25  L,  J.  Oh.  730. 

(6)  Attorney- Genercd  v.  CocJcerell,  I  Price,  165 ;  Attorney- General  v. 
Beatson,  7  Price,  560  ;  Logan  v.  Fairlie,  i  My.  &  Or.  59;  Attorney-QeneirA 
V.  Forhee,  2  CI.  &  F.  48  ;  Arnold  v.  Arnold,  2  My.  &  Cr.  256. 
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the  time  of  his  death.  The  same  principle  was  established 
as  to  succession  duty  in  the  event  of  intestacy  by  the  case 
of  Wallace  v.  Attorney-General. (a)  According  to  Parke, 
B.,  in  Attorney-General  v.  NapierjQ))  the  correct  doctrine 
was  first  broached  in  In  re  I!win,(c)  and  rests  upon  the 
general  principle,  that  for  ordinary  pxxrposes  personal  pro- 
perty is  to  be  considered  as  situate  in  the  place  where  the 
owner  of  it  is  domiciled  at  the  time  of  his  death,  the 
previous  decisions  inconsistent  with  this  view  having  been 
decided  without  adverting  to  the  important  distinction 
between  domicil  and  residence.  Where  a  person  dies 
abroad,  the  omos  of  proof  appears  to  be  on  the  Crown 
to  show  that  his  domicil  was  English,  the  presumption  of 
law  being  against  that  view ;  and  unless  this  burden  of 
proof  is  successfully  maintained,  the  Crown  will  not  be 
entitled  to  legacy  duty.(c^)  In  the  case,  however,  of  In  re 
Capdevielle  (e)  it  had  been  held  that  though  legacy  duty 
was  payable  only  to  the  Government  of  the  testator's  do- 
micil, yet  succession  duty  was  payable  to  the  Crown  under 
the  will  of  a  testator  who  died  in  England  while  still  domi- 
ciled in  France,  in  respect  of  personal  property  situate  in 
this  country  at  the  time  of  his  death.  The  Court  of 
Exchequer,  in  the  case  cited,  were  apparently  of  opinion 
that  they  were  bound  by  the  decisions  in  In  re  Love- 
lace (/)  and  In  re  Wallop's  Trusts,(g)  which  were,  how- 
ever, cases  of  testamentary  appointments  under  English 
instruments,  to  be  governed,  as  will  be  shown  below,  by 
different  considerations.  The  decision  of  the  Court  of 
Exchequer  in  In  re  Capdemelle  must  therefore  be  re- 
garded as  overruled  by  the  Court  of  Chancery  Appeal 
in  Wallace  Y.  Attorney-General. (Ji)  The  rule  laid  down  Assessed  on 
by  Lord  Cranworth  in  Wallace  v.  Attorney-General  iSawts^nh"^ 
strictly  confined  in  its  operation  to  personal  chattels,  and 
the  duty  is  not  due  upon  a  legacy  or  annuity  charged  on 


(a)  L.  E.  I  Ch.  I.  (6)  6  Ex.  220, 

(d)  President  of  United  States  v.  Drummond,  33 
son  V.  LaneuviUe,  9  Moo.  P.  C.  325. 

(e)  33  L.  J.  Ex.  306.  (/)  4  De  G.  &  J.  340. 
(g)  iDeG.  &  S.  656.  "  '    "      "' 


I  Or.  &  J.  151. 

J.  Ch,  501 ;  Ander- 


iS 


L.  R.  I  Ch.  I. 
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Part  II.  foreign  land,(a.)  or  upon  the  proceeds  of  such  land  directed 
Property.  ^^  -^^  converted,  nor  upon  chattels  real  abroad.  But 
Cap.  VIL  chattels  real  in  this  country  come  of  course  under  the 
Moaahles—  Operation  of  the  English  Legacy  and  Succession  Duty 
Succession.  Acts,  without  regard  to  the  domicil  of  the  owner.  And  it 
"  has  been  suggested  (&)  that  in  the  case  of  a  British  subject 

dying  domiciled  abroad,  and  leaving  a  will  of  personal 
property  situate  here  bad  according  to  the  law  of  his  domi- 
cil, but  good  under  English  law  by  virtue  of  24  &  2  5  Vict. 
c.  1 1 4,(c)  the  property  should  be  liable  to  legacy  duty 
here,  inasmuch  as  the  title  of  the  person  to  whom  it  is 
given  depends  wholly  on  the  law  of  this  country. 
MovaUes  With  regard  to  personal  property  not  devised  by  a 

appointed        testator  domiciled  abroad,  but  appointed  under  a  general 
under  powers,  ,  .  ,,  .,        ,c^  .        -r-i» 

by  donee         power,  duty  IS  payable  under  the  succession  Duty  Acts, 

domiciled        g^,}^  property  not  being  regarded  as  the  property  of  the 

be  liable  to      donee  of  the  power,  so  as  to  be  exempt  from  succession 

d"ty-  duty  by  the  fact  of  his  foreign  domicil.  (c?)     In  that  case 

the  property  had  been  settled  by  an  English  marriage 

settlement,  and  if  the  power  of  appointment  had  not  been 

exercised,  would  have  devolved  to  the  next  of  kin  by  the 

terms  of  the  settlement,  without  forming  part  of  the  estate 

of  the  deceased  at  all.     A  similar  question  arose  shortly 

afterwards,  in  the  case  of  In  re  Wallop's  Tnusts,(e)  where 

an  English  testator  by  will  settled  personal  estate  in  the 

hands  of  trustees,  giving  the  enjoyment  of  the  income  and 

a  power  of  appointment  by  deed  or  will  to  his  daughter, 

and  appointing  certain  further  trusts  in  default  of  appoiat- 

ment.     The   daughter   having    exercised    the   power  of 

appointment  by  will,  died  domiciled  abroad,  and  it  was 

held  that  the  legacies  so  given  were  liable  to  succession 

duty,  following  the  previous  decision,  under  s.  2  of  the 

(a)  Attorney-Oeneral  y^  Napier,  6  Ex.  620. 

(6)  Hanson  on  Succession  Duty,  p.  223. 

(cj  S.  I  enacts  that  wills  and  testamentary  instruments  made  out  of 
the  United  Kingdom  by  British  subjects,  wherever  domiciled  at  the  time 
of  making  the  will  or  of  death,  shall  be  valid  if  made  as  required  either  by 
the  law  of  the  place  where  made,  of  the  place  of  the  testator's  domicil  at 
the  time  of  making,  or  of  the  country  where  he  had  his  domicil  of  origin. 

Id)  In  re  Lovelace,  4  De  G.  &  J.  340.  (e)  i  De  G.  &  S.  656. 
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Succession  Duty  Act  ( 1 6  &  17  Vict.  c.  51).    The  cMef  dis-     Paht  II. 
tinction  between  this  case  and  that  of  In  re  Lovelace,  just  "''^^' 

cited,  was  that  in  In  re  Wallop's  Trusts  the  death  of  the  Cap.  Vll. 
testator  as  well  as  that  of  the  donor  of  the  power  had 
taken  place  after  the  coming  into  operation  of  the  Succes- 
sion Duty  Act,  s.  4  of  which  provides  that  where  any 
person  shall  have  a  general  power  of  appointment,  under 
any  disposition  of  property  taking  efEect  upon  the  death  of 
any  person  dying  after  the  time  appointed  for  the  com- 
mencement of  the  Act,  over  property,  he  shall,  in  the 
event  of  his  making  any  appointment  thereunder,  be 
deemed  to  be  entitled,  at  the  time  of  his  exercising  such 
power,  to  the  property  or  interest  thereby  appointed  as  a 
succession  from  the  donor  of  the  power ;  and  that  where 
any  person  shall  have  a  limited  power  of  appointment, 
under  a  disposition  taking  effect  upon  any  such  death, 
over  property,  any  person  taking  any  property  by  the 
exercise  of  such  power  shall  be  deemed  to  take  the  same 
as  a  succession  derived  from  the  person  creating  the  power 
as  a  predecessor.  It  was  expressly  pointed  out  by  Lord 
Cran worth,  in  Wallace  v.  Attor7iey-Gen^ral,(a)  that  neither 
of  the  two  cases  last  cited  was  to  be  considered  as  affected 
by  that  decision  of  the  House  of  Lords.  They  were  both 
cases  of  testamentary  appointment  under  English  instru- 
ments, not  of  wills ;  and  such  instruments  were  necessarily 
to  be  construed  by  English  law,  not  by  the  law  of  the 
domicil  of  the  person  executing  the  power. 

But  where  a  testator  dies  domiciled  abroad,  having  by  Successions 
will  created  an  English  trust  of  personal  estate,  such  that  E"g2fji°°^s[ 
one  or  more  successions  will  arise  under  it  at  a  subsequent  created  by 
period  or  periods,  the  persons  beneficially  entitled  to  such  °^^'^s°-  wi  . 
successions  will  be  liable  to  pay  succession  duty  on  the 
amounts    taken    by    them,  notwithstanding    the  foreign 
domicil  of  the  testator.(J)     Malins,  V.C.,  in  deciding  this 
case,  conceived  himself  to  be  bound  by  the  decisions  of 
In  re  Capdevielle  (c) — which  has,  however,  been  shown  to 

(a)  L.  E.  I  Ch.  I.  .  „  ^     „ 

(6)  In  re.Badart's  Trusts,  L.  R.  10  Eq.  388.  (c)  2  H.  &  C.  985. 
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ROPERTif.    g^^g^j^^  V.C.,  had  held  that  succession  duty  was  payable 

Cap.  VII.  under  similar  circumstances.  The  opinion  of  Malins,  V.C., 
has  since  been  confirmed  by  the  House  of  Lords  in  the 
case  of  Attorney -General  v.  Campbell.Q))  In  that  case, 
the  testator,  who  was  domiciled  in  Portugal,  made  a  will 
in  this  country,  while  on  a  visit  to  it,  in  English  form, 
appointing  English  executors,  and  desiring  that  his  pro- 
perty should  be  invested  in  English  consols.  An  annuity 
was  to  be  paid  to  a  sister  of  the  testator  during  her  life, 
and  at  her  death  the  part  of  his  personal  estate  which  had 
been  set  aside  for  this  purpose  was  to  be  divided  amongst 
his  three  children.  The  ground  upon  which  succession  duty 
was  payable  upon  this  division  taking  place  was  clearly 
put  by  Lord  Hatherley.  "  In  order  to  have  the  personal 
property  administered  you  must  seek  the  forum  of  that 
country  where  the  person  whose  property  is  in  question 
had  acquired  a  domicil.  Then,  when  you  obtain  pos- 
session of  that  property,  you  do  all  that  has  to  be  done  in 
the  country  to  which  the  testator  belonged.  The  question 
is  afterwards,  when  the  property  has  been  so  obtained  and 
administered,  in  what  condition  do  you  find  the  fund  ? 
You  find  it  in  the  condition  of  a  settled  fund.  That  con- 
dition arises,  no  doubt,  from  the  operation  of  the  testator's 
will ;  but  I  can  see  no  difference  in  consequence  of  that 
circumstance  from  its  having  arisen  in  any  other  manner, 
as,  for  instance,  from  a  deed  executed  in  his  lifetime,  as 
might  have  been  the  case,  or  supposing  he  had  transmitted 
to  his  bankers  a  sum  of  money  to  be  invested  upon  the 
same  trusts.  When  there  is  any  fund  standing  in  this 
country  in  the  names  of  trustees  in  consols  or  other  pro- 
perty which  has  a  qtutsi  local  settlement — as  stock  in 
the  funds  has — all  the  dividends  having  to  be  received 
in  this  country,  and  the  persons  who  have  to  be  dealt  with 
in  respect  of  it  being  persons  residing  in  this  country,  that 
fund  is  liable  to  succession  duty.  The  settlement  provides 
for  the  succession,  and  the  interest   of  each  person  on 


Settled  fund 
in  England. 


(o)  12  W.  B.  933.  (h)  L.  E.  s  H.  L.  524. 


MOVABLE    PERSONAL   PROPEUTY. 


289 


Movables — 
Succession, 


coming  into  possession  is  liable  to  the  payment  of  duty     Part  II. 

upon  that  interest  to  which  he  so  succeeds In  the    ^^°^'^°'^'^- 

cases  of  Thomson  v.  Advocate-General  (a)  and  Wallace  v.  Cap.  VII. 
Attorney-General  (b)  the  Court  had  to  deal  with  a  fund 
which  was  to  be  administered,  and  which  was  in  the  course 
of  administration,  before  the  executor,  or  the  person  on 
whom  the  duty  of  administering  it  was  imposed,  had 
cleared  himself  and  discharged  himself  of  that  duty.  In 
those  cases,  he  being  a  foreigner  (c)  (we  must  take  him  to 
be  a  foreigner,  because  the  original  owner  of  the  property 
was  a  foreigner),  you  have  nothing  to  do  with  the  reception 
of  the  duty  levied  by  Acts  of  Parliament  on  the  person 
whom  you  are  pursuing  before  a  foreign  tribunal.  But 
when  the  duties  which  have  been  imposed  upon  him 
involve  the  placing  of  the  money  here,  in  funds  within 
the  f  auctions  of  the  judicature  of  this  country,  and  when 
you  find  those  funds  in  a  state  involving  succession  from 
one  individual  to  another,  then  the  duty  has  accrued,  and 
you  proceed  to  levy  it."(c^)  Lord  Westbury  put  his 
decision  in  the  same  case  even  more  clearly  upon  the 
fact  of  the  fund  being  found  settled  in  England,  with- 
out reference  to  the  direction  given  by  the  testator's  will. 
"  You  cannot  apply  an  English  Act  of  Parliament  to 
foreign  property  whilst  it  remains  foreign  property; 
but  after  the  purposes  of  administration  have  been  an- 
swered, and  distribution  made,  if  a  person  taking  a  dis- 
tributive part  comes  to  this  country  and  invests  it  upon 
trusts,  it  assumes  the  character  of  a  British  settlement 
and  British  property."  In  accordance  with  this  principle, 
it  is  pointed  out  by  Mr.  Hanson  (on  Legacy  and  Suc- 
cession Duty,  p.  226)  that  it  is  not  necessary  that  the 
testator  should  have  directed  such  an  investment,  but  that 
the  liability  to  duty  equally  attaches  where  the  trustees 
have  power  to  invest  the  property  here  or  abroad  at  their 
discretion,  or  where  it  is  already  actually  invested  in  this 


(a)  12CI.-&F.  I.  (b\  ]L.  E.  iCh.  I. 

(c)  Foreigner,  i.e.,  in  respect  of  domioil. 
{d)  L.  R.  S  H.  L.  528. 
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country ;  and  lie  cites  a  case  decided  by  Bacon,  V.O.,(a) 
where  the  rule  was  applied  to  the  proceeds  of  American 
securities  remitted  to  English  trustees,  and  paid  by  them 
into  court  in  an  action  brought  on  behalf  of  the  infant 
cestui  qibe  trust.  And  where  the  settlement  was  not  by 
will,  but  by  deed  taking  effect  inter  vivos,  the  property 
affected  being  locally  situate  in  England,  and  consisting 
of  an  English  policy  of  assurance  and  English  consols, 
the  person  ultimately  entitled  under  the  settlement  was 
held  liable  to  the  payment  of  succession  duly  on  the 
amount  received  by  him.  (5)  In  the  same  case  the  real 
principle  was  shown  by  the  refusal  of  Lord  Romilly  to 
to 'wttfeT''  attach  such  a  liability  to  the  rest  of  the  personal  estate 
in  England.  Settled  by  will  on  similar  trusts,  with  a  direction  that  it 
should  be  invested  in  English  funds  or  lands,  the  whole 
of  such  residuary  personal  estate  being  locally  situate 
abroad  at  the  time  of  the  testator's  death,  and  none  of 
the  proceeds  of  it  having  been  remitted  to  England  at 
the  time  of  the  succession  of  the  person  who  was  ulti- 
mately entitled  under  both  instruments. 

Nevertheless,  it  is  not  necessary,  according  to  a 
decision  of  Sir  G.  Jessers,(c)  that  the  funds  should  have 
been  actually  brought  into  England,  if  they  are  vested  in 
in  England! '''  ^iiglisli  trustees,  SO  that  the  forum  to  decide  the  owner- 
ship must  be  English.  In  that  case  a  settlement  made  in 
England  on  the  marriage  of  an  Italian  and  an  English- 
woman vested  certain  French  rentes  and  shares  in  the 
Bank  of  France  in  English  trustees.  On  the  death  of  the 
husband  and  wife,  the  children  of  the  marriage,  who  were 
domiciled  Italians,  became  beneficially  entitled  to  the 
trust  funds,  and  the  Commissioners  of  Inland  Revenue 
claimed  succession  duty  from  the  trustees.  The  trustees 
paid  a  sum  sufficient  to  meet  the  duty  into  court  under  the 
Trustee  Relief  Act,  and,  on  the  petition  of  the  children  to 
pay  it  out  to  them,  it  was  held  that  the  trust  funds  were 


Movables 
vested  in 
English 
trustees— 


(a)  Thompson  v.  Sirch,  Bacon,  V.C.,  May  20,  1876. 

(6)  Lyall  v.  LyaU,  L.  R.  15  Eq.  i. 

(c)  lie  agala's  Trusts,  L.  R.  7  Ch.  D.  351. 
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not,  under  tlie  circumstances,  exempt  from  succession 
duty.  It  is  difficult  to  see  how  this  decision  can  be 
supported,  except  on  the  principle  that  the  funds  were 
constructively  in  England,  because  it  would  have  been 
necessary  to  have  recourse  to  an  English  Court  to  obtain 
payment  from  the  trustees ;  and  if  the  trustees,  even  con- 
tinuing their  English  domicil,  had  gone  to  France,  and 
had  there  either  voluntarily  or  under  the  direction  of  the 
French  law  realised  and  paid  over  the  whole  trust  funds 
without  reserving  anything  to  satisfy  the  English  duty, 
it  does  not  seem  clear  that  they  could  have  been  made 
liable  here  on  their  return.  That  the  fact  of  the  foreign 
domicil  of  the  person  beneficially  entitled  is  immaterial,  if 
the  trust  funds  are  in  England,  had  already  been  really 
decided  by  the  case  of  Attorney-Qenercd  v.  Campbell, (ci) 
but  considerable  weight  was  attached  by  Jessel,  M.R.,  in 
Be  Cigala's  Trusts,  to  the  fact  that  the  settlement  under 
which  the  trustees  took  was  made  in  England,  by  an 
Englishwoman,  according  to  the  forms  of  the  English  law. 

Notwithstanding  the  general  principle  that  the  law  of  Chattels  real, 
the  owner's  domicil  is  applicable  to  personalty  generally,  tlio"Sh  P«y- 
it  is  obvious  that  when  the  conflict  is  on  the  question  as  not  movables, 
to  what  is  personal  estate,  liable  as  such  to  duty,  the  lex 
situs,  being  that  which  alone  has  power  to  enforce  its 
judgment,  must  prevail.  In  the  case  of  Chatfield  v.  Berch- 
toldt  (b)  the  question  was  whether  a  rent-charge  pur  autre 
vie  issuing  out  of  English  land  was  liable  to  legacy  duty 
as  personal  estate  under  the  English  statutes  (14  Geo.  II. 
c.  20,  s.  9,  and  i  Vict.  c.  26)  which  make  estates  pur 
autre  vie  applicable  as  personal  estate  in  the  hands  of 
executors  and  administrators ;  and  it  was  held,  on  appeal, 
that  legacy  duty  was  payable,  although  the  domicil  of  the 
deceased  was  Hungarian,  and  in  opposition  to  the  conten- 
tion that  the  character  of  personal  property  was  so 
impressed  by  the  English  statutes  upon,  the  interest  in 
question  as  to  exempt  it  from  liability  to  legacy  duty 
according  to  the  principle  of  Thomson  v.  Advocate- Gene- 
(o)  L.  E.  5  H.  L.  524.  (6)  L.  E;  7  Eq.  192. 
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ral.(a)  The  decision  was  given  on  the  ground  that  the- 
English  law  only  made  it  personal  property  for  the  pur- 
pose of  charging  it  with  duty,  and  that  it  remained, 
except  for  this  purpose,  English  realty  governed  by  Eng- 
lish law.  Had  it  been  the  law  of  the  testator's  domicil 
that  assumed  to  declare  English  realty  to  be  personal 
estate,  the  case  would  have  been  too  clear  for  argument ; 
but  in  the  actual  circumstances  the  lex  situs  was  given 
much  stronger  effect,  being  allowed  to  change  the  nature 
of  realty  into  personalty  for  its  owji  purposes,  without 
exposing  it  as  such  to  the  law  of  the  foreign  domicil.  The 
decision,  however,  was  clearly  right  on  another  ground, 
which  has  already  been  discussed.(5)  What  the  English 
law  calls  personal  estate  is  not  co-extensive  with  the  class 
of  "  immovables  "  according  to  international  law,  including 
as  it  does  chattels  real,  to  which  the  maxim  "  mohilia 
sequuntur  personam  "  does  not  apply.  Chattels  real,  which 
are  regarded  as  personal  property  for  many  purposes  by 
English  law,  are  not  thereby  rendered  movables,  and  it 
is  to  movables,  and  movables  alone,  that  the  maxim  is 
admitted  to  extend.(c) 

When  there  is  any  doubt  as  to  the  rate  at  which  legacy 
or  succession  duty  is  to  be  assessed  upon  the  amounts 
transmitted,  the  status  of  the  recipients  and  their  relation 
to  the  deceased  must  be  decided  according  to  the  law  of 
their  domicil.  Thus,  in  Skottowe  v.  Young,{d)  the  proceeds 
of  land  in  England,  devised  by  a  British  subject  domiciled 
in  Prance  on  trast  to  sell  and  pay  the  proceeds  to  his 
daughters  born  of  a  French  mother  before  marriage,  but 
afterwards  legitimated  according  to  French  law,  were  held 
liable  to  legacy  duty  at  the  rate  of  ;£^i  per  cent,  only, 
instead  of  the  higher  rate  imposed  by  the  Legacy  Duty 
Acts  upon  gifts  by  a  testator  to  strangers  in  blood.  This 
decision  must  now  be  regarded  as  an  application  of  the 
general  rule  that  the  legitimacy  of  a  child  depends  upon 
its  domiciliary  law ;  i.e.,  the  law  of  the  father's  domicil 

(a)  12  CI.  &  r.  I.  (6)  SuptA,  p.  224. 

(c)  Ji'rele  v.  f-ord  Carh:ij,  L.  B.  16  Ea.  461,  466;  Jarmaa  on  Wills,  i, 
p.  4,  n.  («)  L.  E.  II  Eq.  474i 
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at  the  time  of  the  birth. (a)  In  the  case  of  Boyes  v.  Paut  n. 
Bedale,  where  the  domicil  of  the  testator  was  English,  a  P""'''^"''^- 
daughter  bom  and  legitimated  under  similar  circumstances  Cap.  VJI. 
was  held  not  to  come  within  the  description  of  "  children  "  jionaUes— 
of  her  father,  though  he  had  acquired  a  French  domicil ;  Succession. 
but  this  decision  can  no  longer  be  regarded  as  ]aw.(6) 

(f)  Distribution  of  Movable  Personal  Estate  by  Executors  Distribution 
and  Administrators. — The  principles  by  which  the  ad-  L  personal 
ministration  of  personal  estate  is  governed  having  thus  representa- 
been  considered  with  regard  to  the  appointment  and  title 
of  the  personal  representative,  and  the  duties  payable  to 
the  Governments  by  whose  authority  or  permission  he  acts, 
it  remains  to  discuss  the  rules  by  which  he  is  to  be  guided 
in  satisfying  such  claims  as  may  be  put  forward  to  the 
personal  estate  in  his  hands.  Under  this  head  of  the 
subject  come  all  questions  which  relate  to  the  priority  of 
debts,  the  marshalling  of  assets,  and  the  mode  of  proof 
against  the  estate,  if  it  should  be  insolvent.  It  is  need- 
less to  recapitulate  the  numerous  authorities  which  have 
already  been  cited  (c)  to  establish  the  general  rule  that 
the  distribution  of  personal  estate  is  governed  by  the  law 
of  the  domicil.  And  it  is  the  duty  of  local  or  limited 
administrators  to  remit  or  pay  over  to  the  administrator 
in  the  forum  of  the  domicil  any  surplus  or  balance  in  their 
hands  of  the  personal  estate  got  in  by  them.(^)  But  with 
regard  to  the  question  of  the  priority  of  debts,  with 
regard,  that  is,  to  its  distribution  as  affects  creditors,  as 
distinguished  from  persons  beneficially  interested,  an 
important  doubt  has  been  introduced.  In  a  case  where 
the  deceased  was  domiciled  abroad,  and  ancillary  adminis- 
tration is  taken  out  to  his  effects  here,  is  such  local  ad- 
ministrator to  be  governed  by  the  laws  of  this  country  or 
of  that  of  the  domicil  of  the  deceased^  in  paying  creditors 
who  make  their  claim  upon  him  in  this  country  ?  and  is 

(a)   Vide  supra,  p.  263  ;  and  Re  Goodman's  Trusts,  17  Ch.  D.  266. 

h)  Boyes  v.  Bedale,  i  H.  &  M.  798 ;  overruled  by  Be  Goodman's  Trusts, 
euprd.  (c)  Pages  253,  seq. 

(d)  Barnes  v.  Sacon,  16  Ch.  D.  407 ;  S.  C.  18  Ch.  D.  347  ;  Enohin  v. 
Wylie,  10  H.  L.  C.  i ;  Be  la  Viesca  v.  Luhhock,  10  Sim.  629. 
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there  any  difference  as  to  this  between  debts  originally- 
contracted  here,  and  those  contracted  in  the  country  of 
the  domicil  ?  Westlake  and  Story  (a)  lay  down  positively 
that  the  law  of  the  country  from  which  the  ancillary 
representative  obtained  his  grant  is  to  be  followed,  on  the 
ground  that  he  is  acconntable  to  that  jurisdiction  alone. 
This  position,  however,  involves  the  assumption  that  the 
law  of  that  jurisdiction  does  not  adopt  the  law  of  the  domi- 
cil of  the  deceased  for  such  purposes,  as  it  undoubtedly 
does  for  the  general  distribution  of  personal  effects,  and 
appears  inconsistent  with  the  dictum  of  Abbott,  O.J.,  in 
Doe  V.  VardiU,(b)  that  it  is  part  of  the  law  of  England 
that  personal  property  should  be  distributed  according  to 
the  jus  domicilii.  It  is,  however,  now  settled  that,  in  the 
administration  of  the  English  estate  of  a  deceased  domi- 
ciled abroad,  foreign  creditors  of  the  same  class  are  entitled 
to  dividends  pari  passu  with  English  creditors,(c)  and  it 
is  said  in  the  case  cited,  by  Pearson,  J.,  that  the  lex  fori 
must  prevail,  both  as  to  the  collection  of  assets,  and  as  to 
the  administration  of  those  assets  when  collected.  Prior  to 
this  decision  the  cases  appear  to  have  been  conflicting, 
and  the  decision  of  Sir  J.  Romilly,  M.R.,  in  Wilson  v. 
Bunsany  (d)  is  especially  disapproved  of  by  the  learned 
judge.  In  Cook  v.  Gregson  (e)  all  that  was  decided  was 
that  an  Irish  judgment  debtor  of  a  testator  domiciled  in 
Ireland  was  entitled  in  England  to  priority,  according  to 
Irish  law,  in  respect  of  assets  which  had  been  brought  from 
Ireland  to  England.  In  the  later  case  of  Fardoe  v.  £i7i(/~ 
ham  (/)  an  Englishman  residing  in  Venezuela  executed 
an  instrument  there  to  secure  repayment  to  a  creditor  of 
a  sum  of  money,  and  the  creditor,  having  registered  the 
instrument  in  the  form  prescribed  by  the  law  of  Venezuela, 
became  entitled,  by  that  law,  to  be  paid  his  debt  out  of  the 

(a)  Westlake,  Priv.  Int.  Law,  §  307  ;  Story,  §  524.        (6)  5  B.  &  C.  452. 

(c)  III  re  Klmhe,  Kannreither  v.  Oeivelbrecht,  28  Ch.  D.  175,  180. 

(rf)  18  Beav.  293. 

(e)  2  Drew.  286.  Cf.  Blachwood  v.  The  Queen,  2  App.  Cas.  92  ;  JEnohin 
V.  Wylie,  10  H.  L.  C.  I  ;  Simpson  v.  Fogo,  1  H.  &  M.  195.  In  Hanson  v. 
Walker,  7  L.  J.  Cli.  135,  the  lex  situs  as  affectina  immovables  was  involved. 

(/)  L.  E.  6  Eq.  485. 
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general  assets  of  the  debtor  in  priority  to  other  creditors.  Paet  il. 
The  debtor  died  in  Venezuela,  but  it  did  not  appear  P"°^™^^- 
whether  or  not  he  had  been  domiciled  there,  and  all  that  Cap.  VII. 
was  decided  was  that  the  provisions  of  the  lex  loci  contractus 
would  not  entitle  a  creditor  to  a  priority  not  given  by  the 
law  of  the  country  where  the  assets  were  situate.  It  was 
suggested  in  the  course  of  the  argument  that  the  deceased 
was  probably  domiciled  in  Venezuela,  and  that  the  Vene- 
zuelan law  was  entitled  to  be  heard  on  that  ground,  but 
Lord  Romilly  refused  to  direct  an  inquiry  as  to  this  with- 
out a  special  application  for  that  purpose,  and  gave  no 
opinion  as  to  the  probable  effect  of  such  a  fact,  if  it  had 
been  ascertained  to  exist.  There  does  not,  therefore, 
appear  to  be  any  authority  for  saying  that  a  priority 
given  by  the  law  of  the  domicil  of  a  testator  or  intestate 
will  be  disregarded.  The  argument  in  In  re  Klcebe{a) 
which  Pearson,  J.,  rejected,  was  not  an  argument  in 
favour  of  rights  or  priorities  given  by  the  lex  domicilii, 
but  the  barefaced  proposition  that  "foreign  creditors 
have  no  right  to  prove  or  get  payment  in  this  country 
at  all."  The  answer  of  the  Court  was  that  the  English 
law,  as  the  lex  fori,  gives  such  a  right  to  all  creditors, 
"  equally  with  other  creditors  in  the  same  class."  How 
the  question  of  class  is  to  be  determined  is  therefore  (it 
is  submitted)  still  left  open ;  but  there  is  no  doubt  that 
the  tendency  of  the  judgment  in  In  re  Kloebe  is  to  refer 
to  the  lex  fori  all  questions  of  the  priority  of  creditors,  as  Priorities- 
touching  matters  of  procedure,  a  principle  asserted  in^^°°^^°g_ 
general  terms  by  jurists,(6)  and  recognised  in  English 
courts  as  to  distribution  of  assets  under  bankruptcy. 

In  Ex  parte  Melhourn(c)  a  marriage  contract  settling 
personal  estate  on  the  wife  had  not  been  registered  as  re- 
quired by  the  law  of  Batavia,  where  it  was  executed,  and 
consequently  was  of  no  effect  there  as  against  third  parties. 


(a)  28  Ch.  D.  175. 

(6)  De  la  Vega  v.    Vianna,  1  B.  &  Ad.  2. 
§  411,  277;  Huber,  torn.  2,  lib.  I,  u.  3. 


184 ;  Stoiy,  §  323  ;  Westlake. 


(c)  'l  B.'  6  Ch.  64 ;  see,  for  the  converse  case,    Thurburn  v.  Steward, 
L.  E.  3  P.  C.  478. 
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The  husband  having  subsequently  become  bankrupt  in 
England,  his  wife  claimed  to  prove  against  his  estate  for 
the  sum  settled,  and  her  proof  was  admitted,  on  the 
"general  ground  that  the  question  of  priority  of  creditors 
inter  se  must  be  governed  by  the  law  of  the  country  where 
the  bankruptcy  takes  place,  and  where  the  assets  of  the 
debtor  are  being  administered.  In  such  a  case  the  assets 
are  of  course  regarded  as  being  locally  situate  there, 
following  the  person  of  the  bankrupt.  The  principle  is 
perhaps  best  expressed  in  the  words  of  Tenterden,  C.J. : 
"A  person  suing  in  this  country  must  take  the  law  as  he 
finds  it ;  he  cannot,  by  virtue  of  any  regulation  in  his  own 
country,  enjoy  greater  advantages  than  other  suitors  here, 
and  he  ought  not  therefore  to  be  deprived  of  any  superior 
advantage  which  the  law  of  this  country  may  confer."(a) 


SUMMARY, 


p.  252. 


P-253 


p.  254. 


(iii.)    SUCCESSION    TO    MOVABLE    PERSONAL    PROPERTY. 

(a)  Disposition  of  MovaUe  Personal  Property  by  Will. 

The  law  of  the  testator's  domicil  at  the  time  of  his 
death  has  supreme  authority  in  all  matters  connected  with 
the  capacity  of  the  testator,  the  formaUties,  execution, 
interpretation,  construction,  and  effect  of  a  will  of  mov- 
able personal  property. 

But  the  Court  of  the  domicil  of  the  testator  has  not 
supreme  jurisdiction ;  so  that  where  probate  or  adminis- 
tration is  applied  for  in  England,  the  English  Court  will 
make  a  general  decree  as  to  all  the  assets,  wherever 
situate,  on  the  principle  that  the  executors  or  adminis- 
trators are  personally  subject  to  its  jurisdiction,  and  should 
be  controlled  by  it. 

And  when  the  right  of  succession  is  once  ascertained, 
the  rights  resulting  therefrom  follow  the  person  of  the 
living  successor,  not  of  the  dead  testator. 


(a)  De  la  Vega  v.  Vianna,  i  B.  &  Ad.  284,  288. 


MOVABLE    PERSONAL    PROPERTY.  297 

The  legitimacy  and  status  of  the  successor  similarly  Pakt  II. 
depend  upon  the  law  of  his  domicil,  not  upon  the  law  of  I'kopekty. 
the  domicil  of  the  testator  (pp.  262,  263).  Cap.  vn. 

But,  under  Lord  Kingsdown's  Act  (24  &  2  5  Vict.  c.  1 1 4),  7^7^ 
the  wills  of  British  subjects,  whatever  the  domicil  at  the 
time  of  the  death  or  of  making,  if  made  out  of  the  United 
Kingdom,  are  also  valid  if  the  forms  required  either  by 
the  law  of  the  place  of  making,  the  law  of  the  domicil  at 
the  time  of  making,  or  the  law  of  the  domicil  of  origin 
have  been  complied  with ;  and  if  made  loithin  the  United 
Kingdom,  are  also  valid  if  the  forms  required  by  the  law 
of  the  place  of  making  at  the  time  of  the  making  have 
been  complied  with.  And  by  the  same  statute,  no  will,  at 
least  of  a  British  subject,  is  revoked  or  becomes  invalid  by 
a  change  of  domicil  between  the  times  of  making  and  of 
the  death. 

But  a  power  of  appointment  by  will  to  movable  per-  p.  259. 
sonalty,  given  under  English  law,  will  be  validly  exercised 
by  a  will  made  in  conformity  with  English  law,  though 
not  with  the  law  of  the  domicil  of  the  deceased  at  the 
time  of  his  death.  Such  a  will  will  be  admitted  to  probate  p.  261. 
accordingly ;  though  it  seems  that  a  will  executed  in 
compliance  with  the  law  of  the  domicil  would  be  equally 
entitled  to  recognition. 

To    entitle    a    will    or    other    testamentary    paper   to  pp.  264, 271. 
English    probate,    it    must    dispose    of    some    personal 
property  situate  in  England,  or   else  be  incorporated  by 
express    or  implied  reference  to   another  will  or  testa- 
mentary paper  entitled  to  probate  on  its  own  account. 

In  granting  probate  of  the  will  of  a  testator  not  pp.  265, 271, 
domiciled  in  England,  the  English  Court  will,  as  a  rule,  ^^^' 
follow  the  grant  of  the  Court  of  the  domicil,  and  grant 
probate  or  administration  with  the  will  •  annexed  to  the 
person  who  has  been  duly  clothed  by  the  Court  of  the 
domicil  with  the  power  and  duty  of  administering  the 
estate. 
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'    (b)  Swxession  to  Movable  Personal  Property  by  Operation 

'^^^-  "y"-  of  Law. 

p.  266.  The  law  of  the  domicil  of  an  intestate  at  the  time  of 

his  death  has  supreme  authority  in  all  matters  connected 
with  the  succession  to,  and  distribution  of,  his  personal 
estate. 

pp.  266,  267.  But  the  Court  of  the  domicil  of  the  intestate  has  not 
supreme  jurisdiction;  so  that,  when  administration  is 
applied  for  in  England,  the  English  Court  will  make  a 
general  decree  as  to  all  the  assets,  wherever  situate,  on 
the  principle  that  the  administrators  are  personally  subject 
to  its  jurisdiction. 

p.  254.  When  the  right  of  succession  is  once  ascertained,  the 

rights  resulting  therefrom  follow  the  person  of  the  living 
successor,  not  of  the  dead  testator. 

pp.  262,  267.  The  legitimacy  and  status  of  the  successor  similarly 
depend  upon  the  law  of  his  domicil,  not  upon  the  law  of 
the  domicil  of  the  intestate. 


(c)   Bight  and  Title  of  the  Personal  Bepresentatixe. 

p.  269.  A  grant  of  probate  or  letters  of  administration  has  no 

eztra-territorial  operation ;  and  the  personal  representative 
under  it  acquires  only  a  title  to  the  personal  chattek  of 
the  deceased  within  the  jurisdiction  of  the  Court  which 
made  the  grant. 

pp,  269-271.  To  take  possession  of  personalty  in  England,  or  sue 
for  debts  in  an  English  court,  a  personal  representative 
must  therefore  prove  the  will  or  take  out  letters  of 
administration  here  as  well  as  in  the  country  of  the 
domicil  of  the  deceased.  But  this  rule  does  not  operate 
to  prevent  a  personal  representative  clothed  with  authority 
by  the  English  Court  from  suing  in  England  in  respect  of 
movables  actually  situate  abroad. 

p.  271.  In  granting  probate  or   letters  of  administration,  the 

English  Court  will  generally  follow  the  grant   (if  any) 
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made  by  the   competeut  Court  of  the   domicil ;   but  it     Part  n. 
appears   doubtful  if  the   mere   fact  that   a  person  has    ^kopeety. 
obtained  a  grant  as  executor  in  the  foreign  court  will    Cap.  VII. 
entitle  him  as  of  right  to  recognition  of  that  character     ~ 
here.  If  the  English  Court  does  not  consider  him  entitled 
as  executor,  it  will,  it  seems,  grant  him  letters  of  admiu- 
istration  cv/ni  testamento  annexo. 

The  personal  representative,  when  once  clothed  with  p.  274. 
authority  by  the  English   Court,  is  bound  to  administer 
the  personal  assets  of  the  deceased  in  England. 

The  title  of  a  personal  representative  to  the  personal  p-  275. 
assets  within  the  jurisdiction  of  the  Court  from  which  he 
derives  his  authority  is  not  divested  by  the  removal  of 
the  assets  to  another  jurisdiction,  unless  they  are  removed 
under  such  circumstances  as  to  remain  still  unappropriated 
assets,  belonging  to  the  general  estate. 

The  effect  of  Scotch  and  Irish  probates  in  England  is  p-  277- 
regulated  by  the  statutory  provisions  of  21  &  22  Vict. 
c.  56,  s.  12,  and  20  &  21  Vict.  c.  95,  respectively.  A 
foreign  personal  representative,  who  has  not  obtained 
authority  from  an  English  Court,  nor  received  English  p-  278. 
assets,  cannot  be  sued  in  his  representative  character  in 
England. 

(d)  Probate  and  Administration  Duty. 

When  probate  or  administration  is  granted  by  an  p.  281. 
English  Court,  probate  or  administration  duty  is  payable 
to  the  English  Government  on  the  value  of  the  assets 
locally  situate  in  England  at  the  time  of  the  death  of  the 
deceased,  without  reference  to  the  law  of  his  domicil,  or 
the  value  of  the  assets  situate  there. 

The  local  situation  of  transferable   securities,   which  p.  282. 
pass   from   hand  to   hand,   is   that    in    which    they   are 
actually  found. 

The  local  situation  of  stocks  and  shares,  transferable  p.  281. 
only  in  one  place,  is  the  place  where  they  are  so  trans- 
ferable. 
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Pakt  ir.  If  the   law   of  the   country  where   assets   are  locally 

'      ■    situate  requires  double  administration  to  be  taken  out  in 

Cap.  VII.    order  to   reduce  them  into  possession,   double  duty  is 

p.  283.  payable  to  the  local  Government.     The  law  of  the  domicil 

of  any  or  all  of  the  parties  is  in  such  a  case  immaterial. 

(e)  Succession  and  Legacy  Duty. 

p.  284.  Succession  and  legacy  duty  is  payable  to  the  English 

Government  in  respect  of  the  personal  estate  of  every 
testator  who  dies  domiciled  in  England ;  and  is  assessed 
not  only  on  his  personal  estate  in  England,  but  upon  all 
his  personal  movable  estate,  wherever  situate  in  fact. 

p.  285.  The  duty  does  not  attach  upon  annuities  or  legacies 

charged  on  foreign  land,  nor  upon  chattels  real  abroad. 

p.  286.  Succession  duty  is  payable  upon  chattels  real  situate 

in  England,  though  the  domicil  of  the  testator  be 
foreign.  The  personal  character  of  such  estate,  and  its 
liability  to  English  succession  duty,  is  determined  by  the 
English  law  as  the  lex  situs,  claiming  in  that  right  to 
govern  immovables. 

p.  2S6.  Succession  duty  is  payable  on  personal  estate  appointed 

by  the  will  of  a  testator  domiciled  abroad,  under  a  power 
of  appointment  created  by  an  English  will  or  settlement. 
[And  see  the  Succession  Duty  Act,  1853  (16  &  17  Vict. 
c.  51),  s.  4. J  So  also,  on  successions  to  a  settled  fund 
vested  in  English  trustees,  consisting  of  English  stocks 
and  shares,  though  the  instrument  creating  the  settle- 
ment was  the  will  of  a  testator  domiciled  abroad.  But 
not,  it  seems,  by  the  trustees  who  take  immediately 
under  such  a  will. 

p.  290.  So,  where  the  instrument  creating  the  trusts  of  the 

settlement  is  a  deed  inter  vivos.  So,  it  seems  in  such  a 
case  to  be  sufficient  that  the  funds  should  be  vested  in 
English  trustees,  though  they  have  not  actually  been 
brought  into  England. 

p.  292.  When  succession  duty  is  calculated  according  to  the 

degree   of  relationship   between   the   successor   and   the 
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person  from  whom  the  succession  is  derived  upon  his  Pakt  ii. 

death,  the  legitimacy  of  the  successor  is  referred  to  the  Phopkrty. 

law  of  his  domicil,  not  the  domicil  of  the  person  from  Cap.  VII. 
whom  he  derives  succession. 


(f)  Distribution  of  Movable  Personal  Estate  by  Executors 
Administrators. 

The   distribution  of   movable   personal   estate   in  the  p.  293. 
hands  of  executors  or  administrators  is  regulated  gene- 
rally by  the  law  of  the  domicil  of  the  deceased. 

But  when  the  deceased  was  domiciled  abroad,  and  p.  294. 
ancillary  administration  is  taken  out  here,  it  is  doubtful 
whether  the  priorities  of  creditors  will  not  be  regulated 
by  the  English  law,  as  that  from  which  the  local  admin- 
istrator derives  his  authority.  The  English  law  will 
clearly  prevail,  as  the  lex  fori,  whenever  a  matter  of 
procedure  is  involved.  And  by  the  English  law,  foreign  p,  294. 
creditors  in  the  same  class  are  entitled  to  dividends  2^<^ri 
passu  with  English  creditors. 

(iv.)  Assignment  of  Personal  Property  by  Law  on  ifovalki— 
Bankruptcy  or  Insolvency. — The  transfer  of  personal  Banl^uptoj. 
property  by  alienation  inter  vivos  and  by  succession  by 
devise  or  ab  intestate  having  been  now  considered,  it 
becomes  necessary  to  discuss  the  operation  of  the  uni- 
versal assignments  which  take  place  by  operation  of  law 
upon  the  bankruptcy  of  the  owner.  The  first  question 
is,  to  what  property  of  the  bankrupt  do  these  universal 
assignments  to  trustees  or  assignees  for  the  benefit  of  his 
creditors  extend  ?  And  this  question  must  be  regarded 
as  quite  apart  from  that  which  is  apparently  connected 
wibh  it,  as  to  the  effect  of  a  bankruptcy  in  one  jurisdic- 
tion in  discharging  debts  contracted  in  or  sued  for  in  the 
courts  of  another,  depending  as  it  does  upon  entirely 
different  principles.  The  latter  question  will  be  discussed 
when  the  nature  of  obligations  is  treated  of,  and  their 
inherent  liability  to  discharge. 
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Effect  of 
English 
bankruptcy. 
Bankruptcy 
Act,  1883. 


The  question,  then,  being  simply  as  to  the  view  taken  by 
English  Courts  of  the  effect  of  a  bankruptcy  in  assigning 
the  personal  property  of  the  bankrupt,  it  is  obvious  that 
"  two  sorts  of  bankruptcies  have  to  be  considered.  It  must 
be  seen,  first,  what  effect  English  Courts  attribut^e  to  an 
English  bankruptcy ;  and,  secondly,  what  to  a  foreign  one, 
with  regard  to  property  situate  both  within  and  without 
the  jurisdiction  under  which  the  assignment  is  made. 

First,  then,  with  regard  to  an  English  bankruptcy,  by 
s.  44,  sub-s.  (2),  (i.),  (ii.),  and  (iii.),  of  the  Bankruptcy 
Act,  1883,  it  is  enacted  that  the  property  of  the  bankrupt 
divisible  amongst  his  creditors  (which  is  vested  in  the 
trustee  by  s.  54  of  the  same  Act)  shall  comprise  all  such 
property  as  may  belong  to  or  be  vested  in  the  bankrupt 
at  the  commencement  of  the  bankruptcy,  or  may  be 
acquired  by  or  devolve  on  him  before  his  discharge  (with 
certain  exceptions  in  the  previous  sub-sections  which  are 
immaterial  to  this  question),  all  powers  in  or  over  or  in 
respect  of  property,  and  all  goods  and  chattels  being  at 
the  commencement  of  the  bankruptcy  in  the  possession, 
order,  or  disposition  of  the  bankrupt  in  his  trade  or 
business,  by  the  consent  and  permission  of  the  true 
owner,  under  such  circumstances  that  he  is  the  reputed 
owner  thereof.  Choses  in  action,  other  than  debts  due  to 
him  in  the  course  of  his  trade  or  business,  are  excluded 
from  this  last  category  (of  goods  of  which  he  has*  the 
reputed  ownership).  It  will  be  seen  that  there  is  thus  no 
territorial  limitation  in  the  statute,  which  regards  the 
actual  situation  of  personal  chattels  as  immaterial,  on  the 
principle  of  "  mohilia  sequuntur  personam."  As  to  real 
estate,  s.  168  of  the  same  statute  euacts  that  "  property" 
is  to  include  real  or  personal  property,  whether  situate  in 
England  or  elsewhere ;  but  it  has  been  already  pointed 
out  (a)  that,  as  to  real  estate  and  chattels  real,  an 
assignment  is  good  by  the  lex  sihis  alone.    This  extensive 


(a)  Supr&,  p.  193.  As  to  the  effect  of  the  Bankruptcy  Act  on  laud  in  the 
colonies,  see  per  Jessel,  M.E.,  in  Bj;  parte  Sogers,  Re  Boustead,  16  Ch.  D. 
665  ;  and  supra,  p.  209. 
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operation  of  the  statute  as   to   personal   chattels   is   in     Part  II. 

accordance  with  the  view  taken  by  English  law;  and    ^^^ferty. 

it  is  well  established  in  England  that  an  English  assign-    Cap.  Vll. 

ment  in  bankruptcy  operates  as  a  complete  and   valid  ;Bankrvmtcy. 

transfer  of  all  the  personal   chattels  of  the    bankrupt,        - — 

wherever  they  are   situate,  (a)     And  this  is  so,  in  the  jui-isdiotion  of 

contemplation  of  English  law,  whatever  the  domicil  of  ^"S^'sli 

the  bankrupt.(&)     In  Ex  parte  Crispin  (c)  it  was  decided, 

on  appeal,  that  an  alien  non-trader,  domiciled  abroad,  who 

contracts  debts  in  England   may  be   made  a  bankrupt 

under    the    Bankruptcy  Act,    1869,   provided    that    an 

act    of   bankruptcy    has    been    committed    in    England, 

although  he  may  have  left  England  before  the  petition 

for  adjudication  is  presented.     But  the  English  Court 

has  no  jurisdiction  to  make  an  adjudication  of  bankruptcy 

against  a  foreigner,  domiciled  and  resident  abroad,  who 

has  never  been  in  England,  though  member  of  an  English 

firm  which  has  traded  and  contracted  debts  in  England, 

and  an  order  for  service  of  a  petition  abroad  will  therefore 

not  be  made  in  such  a  case.(«^)     It  was  said  in  the  case 

last  cited  that  an  act  of  bankruptcy  must  be  a  pic^'sonal 

act  or  default,  and  cannot,  therefore,  be  committed  by  an 

agent  or  co-partner  in  a  foreign  country.      Where  a  firm 

carried  on  business  both  in  Paris  and  London,  two  of  the 

partners  residing  in   London  and    three    in   Paris,  the 

Court  of  Appeal  refused  to  stay  the  English  bankruptcy 

on  the  application  of  the  French  syndic  in  a  bankruptcy 

(a)  PhiUips  v.  Hunter,  1  H.  Bl.  402  ;  /SjS  v.  Worsmck,  i  H.  BI.  665 ; 
JECunter  v.  Potts,  4  T.  E.  182 ;  Wilson's  Case,  cited  I  H.  Bl.  691  ;  A'^eal  v. 
Cottingham,  i  H.  Bl.  132,  n.;  Ex  parte  Blokes,  i  Cox;  398. 

(6)  The  English  Bankruptcy  Court  assumes  jurisdiction — under  the  Bank- 
ruptcy Act,  1883,  s.  6  (l) — ^ifthe  debtor  is  domiciledin  England,  or,  within  a 
year  before  the  date  of  the  petition,  has  ordinarily  resided  or  had  a  dwelling- 
house  or  place  of  business  in  England.  It  has  been  held  that  occupation  of 
and  payment  for  a  room  in  a  London  hotel  for  over  twelve  months  before  the 
petition  wa'i  "  ordinary  residence  "  within  this  section :  In  re  Norris,  Ex 
parte  Reynolds,  W.  N.  1888,  p.  87.  And  exclusive  occupation,  with  wife 
and  servants,  of  five  furnished  rooms  in  a  London  house  has  been  held  to 
be  "  haying  a  dwelling-house  "  within  this  section :  In  re  Hecquard,  24 
Q.  B.  D.91. 

(c)  L.  B.  8  Ch.  374 ;  42  L.  J.  Bank.  65. 

(d)  Ex  parte  Blain,  Be  Sateers,  12  Ch.  D.  522. 
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Pakt  II.     in  Prance,  (a)     So,  under  the  older  statutes,  it  was  held 

'    that  the  essential  requisite  to  make  an  act  of  bankruptcy 

Cap.  VII.  cognizable  in  our  Courts  was  that  it  should  have  been 
Banhruptcij.  committed  in  England.(&)  In  Phillips  v.  Sunter,  just 
cited,  it  was  said  that  no  foreign  residence — i.e.,  domicil 
— could  exempt  an  English  subject  from  the  operation 
of  the  bankruptcy  laws,  whether  such  residence  was 
temporary  or  permanent ;  but  the  question  of  nationality 
appears  now  to  be  immaterial  for  this  purpose,  much  less 
weight  being  now  given  to  it  in  such  matters  than  was 
formerly  the  case.  The  principle  of  JEx  parte  Crispin,{c) 
that  a  foreigner,  who  has  contracted  a  debt  in  England 
and  committed  an  act  of  bankruptcy  in  England,  is 
amenable  to  our  bankrupt  law,  was  extended  by  a 
later  decision  (d)  to  the  case  of  a  foreigner  who  has 
committed  an  act  of  bankruptcy  in  England,  and  is 
proceeded  against  under  the  Bankruptcy  Act  by  another 
foreigner  in  respect  of  a  debt  contracted  abroad.  It  was 
contended  on  behalf  of  the  bankrupt  that  though  his 
transient  presence  in  England  would  make  him  liable  to 
a  common  law  action  in  respecb  of  the  debts  contracted 
abroad,  (e)  yet  it  did  not  render  him  subject  to  the 
service  of  a  debtor's  summons  under  the  Bankruptcy 
Act,  for  which  the  same  jurisdiction  was  necessary  as  in 
cases  of  actual  adjudication. (/)  Mellish,  L.J.,  however, 
expressed  his  opinion  that  transient  presence  an4  the 
commission  of  an  act  of  bankruptcy  in  England  were 
sufficient  to  found  jurisdiction  under  the  Bankruptcy 
Act,  1869,  whether  for  the  service  of  a  debtor's  sum- 
mons simply,  or  for  petition  and  adjudication.  By  the 
earlier  Bankruptcy  Consolidation  Act  of  1849  (s.  277) 
foreigners  who  were  traders  were  expressly  made  subject 
to  the   banking    laws,    and    under    this   and    the    older 


(a)  Re  Sermanos,  6  Times  Law  Eep.  271. 

(i)  Ex  parte  Smith,  Cowp.  402 ;  Inglis  v.  Orant,  5  T.  E.  530 ;  Norden  t. 
James,  Dick.  533.  (c)  L.  R.  8  Ch.  374  ;  42  L.  J.  Bank.  65. 

(d)  Ex  parte  Pascal,  He  Meyer,  L.  R.  i  Ch.  t).  509. 

(e)  Jackson  v.  iSpittall,  L.  R.  5  C.  P.  542. 

(/)  Ux parte  O'Loglden,  L.  R.  6  Ch.  406,  410. 


MOVABLE   PEKSONAL   PKOPEETY.  3O5 

statutes  it  was  decided  that  foreign  residence  was  Pakt  II. 
immaterial.(a)  The  decisions  in  the  cases  of  Ex  parte  '^°°™"^' 
Crispin  and  Ex  parte  Pascal,  just  cited,  show  clearly  that  Cap.  VIL 
the  question    of    domicil    need    not    now    be    regarded,  ^anltrupt™. 

although    Story   seems  to  consider  it   as    the    basis    of        

the  principle  now  under  discussion.  It  may,  of 
course,  be  an  important  element  of  fact  in  considering  Foreign 
whether  an  act  of  bankruptcy  has  been  committed  residence. 
within  46  &  47  Vict.  c.  52,  s.  4  (d) :  "  If  with  intent 
to  delay  or  defeat  his  creditors  he  ...  .  departs  out 
of  England,  or  being  out  of  England  remains  out  of 
England,  or  departs  from  his  dwelling-house,  or  otherwise 
absents  himself."  But  where  a  debtor  has  a  tond  fide 
foreign  residence,  though  retaining  an  English  domicil, 
it  was  held  that  he  did  not  come  within  this  sub-section 
by  merely  returning  to  and  remaining  in  his  foreign 
residence.  (6)  There  must  be  something  to  show  an 
intention  to  delay  and  defeat  creditors. (c) 

English  Courts,  therefore,  will  regard  the  title  of  the  Foreign 
trustee  in  an  English  bankruptcy  to  personal  property  ■'"''^^'P™'  . 
situate  abroad  as  complete,  but  the  question  assumes  a 
slightly  different  form  where  this  title  has  already  been 
disregarded  by  a  foreign  Court,  and  a  creditor  of  the 
bankrupt  has  possessed  himself  by  foreign  judicial 
process  of  the  foreign  property.  Where  such  creditor 
is  domiciled  in  England  and  has  notice  of  the  English 
bankruptcy,  the  assignees  have  been  held  entitled  to 
recover  the  proceeds  he  had  thus  appropriated  in  an 
action  for  money  had  and  received, (c?)  but  appear  to 
have  no  right  of  action  against  a  foreign  garnishee,  who 
has  paid  a  debt  due  to  the  bankrupt  estate  to  the  creditor 
under  or  in  expectation  of  the  compulsion  of  a  competent 

(a)  Alexander  v.  Vmighan,  Cowp.  398  ;  Allen-v.  Cannon,  4  B.  &  A.  418 ; 
Ex  parte  Smith,  Cowp.  402 ;   Williams  v.  Nunn,  i  Taunt.  270. 
lv\  Ex  parte  Brandon,  25  Ch.  D.  500. 

(c)  Ex  parte  Langworthy,   3  Times    Law  Eep.   544.     Of.   Ex  parte 
Gutierrez,  n  Ch.  D.  298  ;  In  re  Campbell,  4  Morell,  198  (1887). 

(d)  Hunter  v.  Potts,  4  T.  R.  182 ;  Phitlips  v.  Hunter,  2  H.  Bl.  402 ;  Sill 
V.   Worswick,  i  H.  Bl.  665  ;  Ex  parte  Scinde  Bailway  Co.,  L.  E.  9  Ch. 

557- 
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Part  II.  iiirisclictioii.(a)  Prom  the  judgment  of  Lord  Rosslyn  in 
BOPEETr.    ^^^^  ^^   Worswick  Mr.  Westlake  deduces,  first,  that  the 

Cap.  VII.  title  of  the  assignees  ought  to  be  preferred  to  that  of 
any  creditor  by  a  foreign  Court,  if  intimated  to  it 
pendente  lite,  and,  secondly,  that  if  it  is  disregarded  by 
it,  an  English  creditor,  but  not  a  foreign  one,  will  be 
compelled  in  an  English  court  to  yield  the  proceeds  he 
has  acquired  abroad  to  the  English  assignees.(&)  The 
distinction  drawn  between  an  English  and  a  foreign 
creditor  is  clearly  one  of  nationality  in  the  authorities 
on  which  this  proposition  is  based,  but  Mr.  Westlake, 
though  speaking  of  an  "Englishman"  and  "an  English 
creditor,"  uses  language  that  would  lead  to  the  belief 
that  the  English  domicil  is  or  should  be  the  distinguish- 
ing test.  The  distinction  between  domicil  and  nationality 
was  not  so  clearly  marked  at  the  end  of  the  last  century, 
when  those  cases  were  decided,  as  it  is  at  present,  and 
it  is  certainly  difficult  to  see  now  in  what  sense  an 
English  subject  who  has  acquired  a  foreign  domicil 
remains  subject  to  the  English  bankruptcy  law  with 
regard  to  his  acts  done  abroad,  so  as  to  be  bound  by  an 
assignment  under  it  of  the  property  of  an  English 
bankrupt  any  more  than  other  people.  If  the  creditor 
was  domiciled  in  England,  and  so  subject  to  its  laws, 
the  case  would  be  very  different,  but  even  then  there 
appears  no  authority  in  the  cases  cited  for  saying 
that  he  would  be  compelled  to  refund,  if  the  foreign 
Court,  after  due  notice  of  the  title  of  the  assignees,  had 
pronounced  judgment  in  his  favour.  All  that  is  said 
is  that  no  foreign  Court  that  respected  the  comity  of 
nations  ought  to  pronounce  such  a  judgment,  but  that 
a  creditor  who  recovers  in  such  a  way,  and  is  not  subject 
to  the  bankrupt  laws  of  England  nor  affected  by  them 
(whatever  that  may  mean),  can  certainly  not  be  com- 
pelled to  refund,  if  sued  by  the  assignees.     The  validity 

(a)  Le  Chevalier  y.  Lynch,  Bough  170;  Clevev.MUls,  Cock.  1764;  AUen 
V.  JJouglas,  3  T.  E.  125. 

(b)  Westlake,  §  279 ;  i  H.  Bl.  693  ;  2  H.  Bl.  405,  406,  408. 
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of  sucli   a  judgment,  if  pronounced,  being  in  a  certain     Part  ]I. 
sense  in   rem,{ct)   can  hardly   on  general   principles   be    property. 
questioned,  at  any  rate  as  between  the  parties  to  it.  Cap.  Yll. 

Where  there  has  been  do  judgment  pronounced  by  the  ~£anlruptcii 

foreign  Court,  but  a  creditor  has  merely  obtained  posses-        

sion  by  foreign  attachment  of  the  bankrupt's  property,  it 
is  clear  from  the  later  case  of  Selkrig  v.  Davis  (b)  that 
whether  there  has  been  a  formal  intimation  to  the 
garnishee  or  not  of  the  bankruptcy,  the  creditor  can  take 
nothing  by  such  diligence,  and  if  he  can  be  reached  by 
the  English  Court,  will  be  compelled  to  refund.  If  he  is 
neither  present  within  the  jurisdiction,  nor  has  property 
within  it,  nor  comes  before  the  English  Court  of  Bank- 
ruptcy to  prove  for  other  debts  due  to  him  in  excess  of 
the  value  of  what  he  has  acquired  by  the  foreign  process,(c) 
it  is  plain  that  he  cannot  be  reached  or  in  any  way  obliged 
to  disgorge.  But  where  a  bankrupt  estate  is  being  ad- 
ministered in  England,  and  the  foreign  estate  of  the 
same  debtor  or  debtors  is  also  the  subject  of  a  bankruptcy 
abroad,  creditors  who  have  received  a  dividend  under  the 
foreign  bankruptcy  will  not  be  allowed  to  prove  in  the 
English  bankruptcy  unless  they  bring  in  what  they  have 
received  abroad. (rf)  Substantially  the  same  rule  had  been 
laid  down  under  the  Bankruptcy  Act  of  1 8  6 1  .(e)  Nor  will 
a  foreign  creditor  be  allowed  to  make  any  use  of  a  judg- 
ment obtained  abroad  pending  English  administration  ; 
though  he  will  not  be  restrained  from  proceeding  to 
obtain  such  judgment  in  his  own  country. (/)  This 
principle  was  also  admitted  in  Hx  parte  Dobree,(g)  where 
the  only  real  dispute  was  whether  the  foreign  attachment 
was  complete,  so  as  to  vest  the  property  attached,  before 

{a)  Story,  §  592 ;  McDanieU  v.  HugJies,  3  East,  367 ;  Cammell  v.  SeweU, 
29  L.  J.  Ex.  350. 

(b)  2  Eose,  291 ;  S.  C.  2  Dow  230.    See  also  Moyal  Bank  of  Scotland  v. 
OuMert,  2  Eose,  78 ;  Smith  v.  Buchanan,  i  East,  6. 

(c)  As  in  In  re  Oriental  Inland  Steam  Co.,  Ex.  parte  Scinde  Rij.  Co., 
L.  E.  9  Ch.  557. 

(d)  Banco  de  Portiigal  v.  WaddeU,  11  Ch.  D.  522 ;  S.  C.  5  App.  Gas.  161. 

(e)  &  parte  Wilson,  L.  E.  7  Ch.  490. 

(/)  In  re  Boyse,  Croflon  v.  Crofton,  49  L.  J.  Ch.  699. 
(r/)  8  Ves.  82. 
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the  English  bankruptcy  or  not.  Where  the  bankrupt 
was  a  partner  in  a  firm  trading  and  having  assets  both  in 
England  and  in  the  West  Indies,  and  after  the  English 
bankruptcy  a  creditor  of  the  firm  attached  a  debt  due  to 
the  firm  in  the  West  Indies,  it  was  held  that  the  assignees 
could  not  compel  him  to  refund  the  proceeds  thus 
obtained,  (a)  the  principle  being  apparently  that  the 
English  bankruptcy  could  not  affect  the  partnership 
assets  situate  abroad,  as  against  the  foreign  creditors  and 
the  foreign  partners.  The  ordinary  rule  applicable  to  the 
bankruptcy  of  a  partner  being  that  the  partnership  is  dis- 
solved, and  that  the  trustee  in  the  bankruptcy  becomes 
tenant  in  common  with  the  other  partners  of  the  partner- 
ship property,  who  retain  their  authority  to  deal  with  the 
business  in  order  to  wind  it  up,(&)  the  decision  of  SirW. 
Grant  in  the  case  just  referred  to  appears  to  have  been 
correct.  But  if  the  partners  in  the  foreign  firm  are  the 
same  as  those  in  England,  and  both  firms  are  bankrupt, 
a  mere  difference  in  the  firm  name  will  not  let  in  a 
double  proof,  (c)  As  a  matter  of  discretion,  the  Court  of 
Appeal  has  refused  to  set  aside  an  English  bankruptcy 
on  the  ground  that  a  bankruptcy  against  the  same  firm  was 
pending  in  France,  and  that  the  French  syndic  applied 
to  have  the  foreign  bankruptcy  stayed. (f?) 

So  much  for  the  efi'ect  of  an  English  bankruptcy  in 
assigning  personal  chattels  of  the  bankrupt  situate  abroad. 
As  to  the  operation  of  a  foreign  bankruptcy  in  England, 
the  same  universal  eflfect  of  such  an  assignment  that  the 
English  law  claims  for  bankruptcies  declared  by  itself  is 
conceded  by  it  to  those  which  result  from  the  laws  of 
foreign  countries.  Accordingly,  it  is  settled  that  an 
assignment  by  a  foreign  bankruptcy  passes  all  the  per- 
sonal property  of  the  bankrupt  situate  in  England,  in- 

■  (a)  Brichwood  v.  Miller,  3  Mer.  279  ;  Waring  v.  Knight,  cited  in  PhMips 
V,  Hunter,  2  H.  BI.  410.  (6)  Lindley  on  Partnership,  p.  1175. 

(c)  Banco  de  Portugal  y.  Waddelt,  11  C'h.  D.  522;  S.  C.  5  App.  Cas. 
161. 

C(^)  Mb  Hermanos,  Ex  parte  AndrechaJi,  6  Times  Law  Eep.  271.  In 
this  cace  the  firm  earned  on  business  both  in  Paris  and  London,  two  of  the 
firm  residing  in  London  and  three  in  Paris. 
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eluding  choses  in  action.(a)     Be  Blitliman  (6)  is  perhaps  a     Paut  II. 
little  inconsistent  with  this  doctrine,  Lord  Romilly  holding    P^otekty. 
that  the  question  whether  or  not  an  Australian  insolvency     Cap.  VJI. 
applied   to    personalty  in   England    depended   upon   the  Sankrupta 

domicil  of  the  insolvent,  who  had  died  since  the  adjudica-        

tion,  and  that  if  his  domicil  was  English,  and  an  Austra- 
lian domicil  had  not  heen  acquired,  the  title  of  his  English 
executrix  must  prevail.  It  does  not  appear  to  have  been 
quite  clear  whether  Lord  Romilly  considered  that  it  was 
the  domicil  at  the  time  of  the  adjudication  of  insolvency 
or  that  at  the  time  of  the  death  which  ought  to  be  regarded, 
as  he  uses  expressions  consistent  with  either  view,  and 
mutually  contradictory,  in  his  judgment;  but  it  is  sub- 
mitted that  as  the  English  bankrupt  law  does  not  require 
an  English  domicil  to  found  its  jurisdiction, (c)  so  it 
should  recognise  foreign  insolvencies  and  bankruptcies 
without  inquiring  whether  the  subject  of  them  was  or  was 
not  domiciled  in  the  country  where  his  bankruptcy  or  in- 
solvency was  declared ;  and  this  view  seems  to  be  supported 
by  the  judgment  of  James,  L.  J.,  in  a  later  case.(f^)  And 
though  it  is  of  course  established  law  that  the  personal 
estate  of  a  testator  or  intestate  shall  be  distributed  accord- 
ing to  the  law  of  his  domicil,  yet,  in  the  first  place,  the 
Australian  assignment  under  the  insolvency  in  the  case  of 
JRe  Blithman  ought  to  have  been  held  operative  on  the 
English  property  by  English  law,  as  part  of  the  law  of 
nations,  and  not  merely  by  the  Australian  statute ;  and 
secondly,  if  it  operated  at  all,  it  did  so  at  once,  so  that  at 
the  time  of  the  death  the  English  property  belonged  to 
the  assignees  under  the  insolvency,  and  was  not  part  of 
the  estate  of  the  deceased  for  purposes  of  succession  at  all. 
Where  the  foreign  bankruptcy  is  pending,  and  the  bank- 
rupt, without  having  obtained  his  discharge  under  it,  is 
adjudicated  bankrupt  on  a  new  petition  in  England,  it 
would  seem  on  principle  that  there  should  be  no  distinc- 

(o)  Solomons  v.  Boss,  i  H.  Bl.  131,  n. ;  ToV^t  v.  Deponthieu,  ibid.  132,  n. ; 
Potter  V.  Brown,  5  East,  124;  Bx parte  Cridland,  3  V.  &  B.  94. 
(6)  35  Beav.  219;  L.  R.  2  Eq.  23.  (c)  Swprd,-p.  303. 

(d)  In  re  Davidson's  Settlement  Trusts,  L.  R.  15  Eq.  383. 
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tion  between  such  a  case  and  a  case  where  hoth  the  bank- 
ruptcies are  English. (a)  In  snch  an  event  it  was  decided, 
prior  to  the  Bankruptcy  Act  of  1 869,  that  the  Court  would 
'  support  the  title  of  the  assignees  under  the  later  bank- 
ruptcy against  those  under  the  earlier  one  in  respect  of 
property  acquired  between  the  two  bankruptcies,  but  not, 
of  course,  in  respect  of  that  which  the  bankrupt  had  pre- 
viously held.(&) 

All  the  property  of  the  foreign  bankrupt  being  vested 
in  his  assignees,  they  become  of  course  entitled  to  his 
choses  in  action,  for  which  they  may  have  to  come  to 
English  courts,  and  their  right  to  sue  there  in  their  own 
names  depends  in  the  first  place  upon  the  original  negotia- 
bility or  liability  to  assignment  of  the  obligation  which  it 
is  sought  to  put  in  force.  If  the  obligation  was  negotiable 
or  assignable  in  its  inception,  then  the  assignees  may  sue 
in  their  own  names,(c)  the  question  not  being  then  of  the 
remedy  available,  which  is  a  matter  for  the  lex  fori, (d) 
but  of  the  nature  of  the  contract.  If,  on  the  other  hand, 
the  chose  in  action  is  an  ordinary  debt,  the  assignees  are 
not,  according  to  the  view  best  supported,  entitled  to  sue 
on  it  in  their  own  names.(e)  In  the  case  of  Alison  v. 
Furnival  (/)  the  point  was  not  distinctly  raised.  There 
the  bankrupt,  prior  to  his  bankruptcy  and  the  appoint- 
ment of  provisional  syndics  in  France,  had  become  the 
creditor  of  the  defendant  on  a  French  award  and  judgment, 
and  the  contest  was  rather  whether  two  of  the  syndics 
were  entitled  to  sue  in  their  own  names  by  the  law  of 
France,  than  whether  the  English  law  as  to  the  non-assign- 
ability  of  obligations  was  to  prevail.  O'Callaghan  v. 
Thomoncl,(ff)  where  the  assignee  of  an  Irish  judgment, 
made  assignable  by  an  Irish  statute,  was  held  entitled  to 
sue  in  his  own  name,  was  not  cited,  but  the  Court  were 
perhaps  entitled  to  apply  the  principle  of  that  case,  the 


(a)  Griffith  on  Bankruptcy,  p.  94. 

(b)  Morgan  v.  Knight,  33  L.  J.  C.  P.  168. 

(c)  Jeffery  v.  M'Taggart,  6  M.  &  S.  126  ;  Wolff  v.  Oxliolme,  ibid.  99. 

(d)  Infri,,  Cbap.  X.  (e)   Wolfy.  OxMme,  6  M.  &  S.  92,  99. 
(/)  I  C.  M.  &  R.  277.  (fif)  3  Taunt.  81. 
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debt  being  on  a  French  judgment.     Parke,  B.,  in  his     Pakt  II. 
judgment,  treated  the  plaintiffs  not  strictly  as  assignees     ^'^°^=Tr. 
of  the  creditor's  choses  in  action,  but  as  mandatories  or    Cap.  Vll. 
agents  for  the  creditors  under  the  French  bankrupt  law.  Banhrnptai' 

In  Smith  v.  Buchanan  (a)  Lord  Kenyon  said  the  English        

law  so  far  gave  way  to  foreign  laws  of  bankruptcy  that 
assignees  of  bankrupts  deriving  title  under  foreign  ordi- 
nances were  permitted  to  sue  here  for  debts  due  to  the 
bankrupt's  estate,  but  that  dictum,  if  it  meant  that  such 
assignees  were  entitled  to  sue  in  their  own  names,  is  cer- 
tainly inconsistent  with  the  later  cases  already  cited,(6) 
and  considerable  doubt  is  thrown  by  Story,  §  565,  on  the 
decisions  in  the  two  cases  mentioned  above.  The  general 
principle  that  an  obligation  not  assignable  in  its  inception 
cannot  be  sued  for  by  an  assignee,  either  for  valuable 
consideration  or  under  a  bankruptcy,  in  a  form  which  does 
not  recognise  the  ordinary  assignment  of  choses  in  action, 
appears  to  be  strictly  analogous  to  the  rule  as  to  debts 
due  to  the  estate  of  a  testator  or  intestate,  which  requires 
the  personal  representative  to  perfect  his  title  according 
to  the  lex  fori,  by  taking  out  administration  in  his  own 
name,  before  he  can  recover  them  by  suit. 

By  the  Judicature  Act,  1873,  s.  25,  sub-s.  6,  it  is  Assignability 
enacted  that  any  absolute  assignment  by  writing  under  °aJion^ '" 
the  hand  of  the  assignor  (not  purporting  to  be  by  way  of 
charge  only)  of  any  debt  or  other  legal  chose  in  action, 
of  which  express  notice  in  writing  shall  have  been  given 
to  the  debtor,  trustee,  or  other  person  from  whom  the 
assignor  would  have  been  entitled  to  receive  or  claim  such 
debt  or  chose  in  action,  shall  be,  and  be  deemed  to  have 
been,  effectual  in  law  (subject  to  prior  equities)  to  pass 
and  transfer  the  legal  right  to  such  debt  or  chose  in  action 
from  the  date  of  such  notice,  and  all  legal  and  other 
remedies  for  the  same.  It  would  therefore  seem  that 
the  assignees  under  a  foreign  bankruptcy  could  now  obtain 
a  clear  title  to  sue  in  their  own  names  for  choses  in  action 

(a)  I  East,  6,  II.  ^  ,  ,        ., . 

h)  Jefferyy.  M'laggart,  6  M.  &  S.  126  ;   Wolf -v.  Oxholme,  ibxd.  92; 
FMiott  V.  Ogdm,  i  H.  Bl.  131. 
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Paet  II.      of  the  bankrupt  in    England,  by  calling    upon  him  to 

ROPERTY.    g;xg(,^te  ^Q  them  such  a  written  assignment  as  the  section 

Cap.  VII.    just  quoted  contemplates,  and  giving  the  required  notice 

Bankruptcy.  ^  *^®  garnishee.      The  distribution  of  assets  under  a  bank- 

ruptcy  is   entirely  a  matter  for   the   lex  fori,  under  the 

authority  of  which  the  bankrupt  has  been  adjudicated  and 
the  distribution  ordered.  Thus,  all  questions  of  the  priority 
of  creditors  must  be  determined  by  the  law  of  the  country 
where  the  bankruptcy  takes  place,  (a)  and  the  question 
whether  or  not  a  creditor's  claim  is  capable  of  proof  at  all 
must  be  referred  to  the  same  test.(5)  And  where  double 
proof  against  the  estates  of  two  bankrupt  firms  is  not 
allowed  by  English  law,  the  fact  that  the  first  bankruptcy 
under  which  the  creditor  has  proved  was  in  Brazil  will 
not  render  his  proof  admissible  under  the  bankruptcy  in 
England,  (c)  It  should  be  remarked,  however,  that  in 
this  case  the  bills  which  it  was  desired  to  make  the  subject 
of  the  proof  had  been  accepted  in  England,  so  that  the 
English  law  might  have  been  applied  as  that  of  the  place 
where  the  contract  was  to  be  performed,  (c?)  Moreover, 
a  foreign  creditor,  residing  out  of  the  jurisdiction  of  the 
Court  of  Bankruptcy,  who  comes  in  and  proves  his  debt 
in  an  English  ba,nkruptcy  or  liquidation,  brings  himself 
thereby  within  the  general  jurisdiction  of  the  Court  as  to 
the  administration  of  the  estate,  just  as  if  he  were  residing 
within  it ;  so  that  an  order  can  be  made  upon  him  to 
restore  property  of  the  bankrupt  or  debtor  improperly  in 
his  possession. (e)  It  would  seem  that  the  mere  fact  of  a 
foreign  assignee  being  present  in  England  with  assets  in 
his  hands  will  not  warrant  an  English  Court  in  assuming 
to  control  his  management  of  the  estate,  at  any  rate 
unless  it  is  sufficiently  shown  that  the  bankrupt  has  failed 
to  obtain  justice  in  the  ordinary  courts  of  the  country 

(a)  T/mrhurn  v.  Steward,  L.  E.  3  P.  C.  478  ;  Fardo  v.  Bingham,  L.  R. 
6  Eq.  485. 

(b)  Ex  parte  Melhourn,  L.  R.  6  Ch.  64. 

(c)  Ux  parte  Ooldsmid,  7  H.  L.  C.  785  ;  S.  C.  i  De  G.  &  J.  257. 

(d)  See  judgment  of  Turner,  L.J.,  i  De  G.  &J.  285,  3,Tii  Donv.  Lippman, 
5  CI.  &  F.  r. 

(e)  Ex  parte  Jiolertson,  Be  Morton,  L.  R.  20  Eq.  733. 
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where  the  bankruptcy  took  place,  (a)  And  the  fact  that  a  Part  II. 
creditor  in  an  administration  suit  has  obtained  an  ad-  ^"°^^'^^'^- 
vantage  by  means  of  a  foreign  attachment  upon  foreign  Cap.  Vll. 
assets,  in  respect  of  a  debt  barred  by  the  English  Statute  Bankrupts. 

of  Limitations,  but  not  by  the  foreign  law,  will  not  be  a        

reason  why  an  English  Court  should  call  upon  him  to 
account  for  these  proceeds  or  bring  them  into  hotchpot 
when  he  is  proving  under  the  English  administration  for 
another  debt.(6)  But  it  has  already  been  shown  that, 
where  the  estate  of  the  same  debtor  is  being  administered 
both  in  England  and  abroad,  a  creditor  who  has  received 
a  dividend  under  the  foreign  bankruptcy  will  not  be 
allowed  to  prove  in  England  without  bringing  in  what  he 
has  received. (c) 

So  far  as  bankruptcies  in  courts  which  are  British 
though  not  English  are  concerned,  the  trustee's  power  of 
reaching  movables  within  one  of  the  sister  jurisdictions  is 
reinforced  by  s.  118  of  the  Bankruptcy  Act,  1883,  which 
directs  the  officers  'of  English,  Scotch,  Irish,  and  other 
British  Courts  to  act  in  aid  of  each  other.  An  order  has 
been  made  in  England  under  this  section  in  aid  of  the 
Court  of  the  Cape  of  Good  Hope.((i) 

SUMMARY. 

ASSIGNMENT    OF    MOVABLE   PERSONAL   ESTATE    ON 
BANKRUPTCY   OR   INSOLVENCY. 

To  found  the  jurisdiction  of  the  Bankruptcy  Court,  it  is  p.  303. 
not  necessary  that  the  alleged  bankrupt  should  be  domiciled 
in  England.  It  is  sufficient  if  the  debt  in  respect  of  which 
bankruptcy  proceedings  are  taken  was  contracted,  and  the 
act  of  bankruptcy  took  place,  in  England,  the  debtor  him- 
self being  commorant  or  even  transiently  present  there,  p-  304- 

(a)  Smith,  V.  Moffatt,  L.  E.  i  B(i.  397. 

(i)  In  re  Bowes,  StratJmore  v.Vane,  "W.  N.  1889,  p.  S3- 

(c)  Banco  de  Portugal  v.  WaddeU,  11  Ch.  D.  522  ;    S.  C.  on  appeal, 
5  App.  Cas.  16I ;  Ux  parte  Wilson,  7  Ch.  490. 

(d)  In  re  Firlank,  Ex  parte  Knight,  4  Morell,  50 ;  but  see  ante,  p.  212, 
as  10  the  meaning  of  the  woid  " British  "  in  this  section. 
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Part  II.      And  it  seems  to  be  enough  that  the  last  two  conditions 

KOPERTY.     g];^Q^i^  Ijg  complied  with,  though  the  debt  was  contracted 

Cap.  VII.     abroad.      But  there  must  have  been  an  act  of  bankruptcy  in 

England,  which  is  a  personal  act  or  default,  and  cannot  be 

committed  through  an  agent. 

Assignment  under  an  English  bankruptcy  includes  all 
movable  personal  estate  of  the  bankrupt,  wherever  situate, 
and  whatever  his  domicil. 

pp.  302-304.  'TI16  title  of  the  trustee  is  therefore  complete  to  all 
movable  chattels  of  the  bankrupt  abroad,  including  choses 
in  action.  But  if  a  foreign  creditor  of  the  bankrupt  has 
obtained  possession  of  any  such  movables  by  a  competent 
judgment  of  a  local  Court,  the  title  of  the  trustee  will  not 
prevail  against  him  even  in  England ;  though  there  is 
some  authority  for  contending  that  if  a  domiciled  English- 
man has  used  like  diligence,  an  English  Court  will  not 
allow  him  to  hold  the  proceeds  as  against  the  trustee. 
Nothing  less,  however,  than  a  judgment  of  a  competent 
foreign  Court  will  in  any  case  defeat  the  trustee's  title. 

p.  307.  But   a   creditor   who  has  received   a    dividend  under  a 

foreign  bankruptcy  will  not  be  allowed  to  prove  against 
the  estate  of  the  same  debtor  in  England  without  bringLog 
in  what  he  has  received. 

pp.  308,  309.  Assignment  under  a  foreign  bankruptcy  to  foreign 
assignees  extends  to  all  the  movable  personal  estate  of  the 
bankrupt  in  England,  including  choses  in  action.  •  It  is 
not,  however,  clear  that  if  the  bankrupt's  domicil  be  Eng- 
lish the  title  of  his  foreign  assignees  will  prevail  against 
that  of  his  personal  representative  on  his  death. 

p.  310.  The  right  of  the  foreign  assignees  to  sue  in  England 

for  a  debt  due  to  the  bankrupt  will  be  the  same  as  that 
which  would  be  conferred  by  an  ordiaary  English  assign- 
ment of  the  debt. 

p.  312.  Priorities  of  creditors  and  all  other  questions  of  proof 

and  distribution  under  a  bankruptcy  will  be  governed  by 
the  lex  fori  ;  which  will  deal  with  creditors  who  have  sub- 
mitted to  the  jurisdiction  by  coming  before  the  Court 
without  regard  to  their  domicil. 
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(v.)  Alienation  of  Movable  Personal  Property/  hy  Mar-  Part  II. 
riage. — The  last  species  of  assignment  by  which  personal  ^""''^"ty- 
property  is  transferred  is  that  universal  assignment  which  Cap.  VII. 
results  from  the  marriage  of  the  owner  when  a  woman,  Assigtiments 
and  is  absolutely  regulated  by  the  law  of  the  matrimonial  on  marriage— 
domicil — i.e.,  the  domicil  of  the  husband  at  the  time  of 
the  celebration  of  the  marriage.  Story  cites  for  this  the 
words  of  Lord  Meadowbank  in  Royal  Bank  of  Scotland 
V.  Cuthhert  (a):  "  When  a  lady  of  fortune  having  a  great 
deal  of  money  in  Scotland,  or  stock  in  the  banks  of  public 
companies  there,  marries  in  London,  the  whole  property 
is  ipso  jv/re  her  husband's.  It  is  assigned  to  him.  The 
legal  assignment  of  a  marriage  operates  without  regard  to 
territory  all  the  world  over."  It  is  obvious,  however,  that 
this  language  is  just  as  applicable  to  the  lex  loci  celebra- 
tionis as  to  the  lex  domicilii,  and  it  is  extremely  probable 
that  the  learned  judge  was  confounding  the  two  laws,  the 
case  before  him  being  that  of  an  English  adjudication  of 
bankruptcy  against  a  firm  carrying  on  business  both  in 
Edinburgh  and  in  London,  and  whose  domicil  for  the 
purposes  of  the  case  was  considered  as  being  in  both 
countries  equally.  The  principle  of  the  lex  domicilii,  how- 
ever, is  regarded  by  all  writers  as  firmly  established.  (&) 
The  law  of  the  matrimonial  domicil  is  also  that  which  is 
strictly  applicable  to  marriage  settlements  of  personal 
property  as  between  husband  and  wife,  yet  this  statement 
is  not  to  be  accepted  without  qualification.  For  example, 
its  effect  does  not  survive  as  against  creditors  when  the 
husband  is  afterwards  adjudicated  bankrupt  in  another 
competent  jurisdiction,  but  the  law  there  in  force  will 
prevail,  (c)  This  simply  follows  from  the  general  rule 
that,  in  a  distribution  of  assets  in  a  concursus  of  creditors, 
the  order  of  distribution  is  a  matter  for  the  lex  fori  where 
the  distribution  takes  place,  (<^)  and  does  not  at  all  inter- 
fere with  the  principle  that  the  law  of  the  matrimonial 

(a)  I  Kose,  App.  481. 

(6)  Story,  §  423  ;  Westlake,  §  366. 

(c)  Thurburn  v.  Steward,  L.  E.  3  P.  C.  478. 

{d)  Per  Lord  Cairns,  L.  E.  3  P.  C.  513. 
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Conflict 
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domicil  at  the  time  of  the  marriage  regulates  the  rights 
which  husband  and  wife  acquire  in  each  other's  personal 
property.  By  placing  himself  within  the  reach  of  a  foreign 
bankrupt  law,  the  husband  in  Thurhurn  v.  Steward  ren- 
dered himself  and  his  wife  liable  to  the  operation  of  that 
law  iipon  all  the  rights  that  had  become  vested  in  them 
at  the  time  of  their  marriage.  The  reverse  case  occurred 
in  Hx  parte  Melbourn,(a)  where  the  matrimonial  domicil 
was  foreign,  and  the  bankruptcy  occurred  in  England.  On 
the  same  principle  that  was  the  ground  of  the  decision  in 
Thurhurn  v.  Steward,  the  wife  was  allowed  in  the  case  last 
mentioned,  following  the  English  law,  to  prove  for  a  sum 
agreed  to  be  settled  upon  her,  though  the  law  of  Batavia, 
where  the  parties  were  domiciled  and  the  settlement  was 
made  at  the  time  of  the  marriage,  rendered  the  contract  of 
settlement  invalid,  as  against  creditors,  for  want  of  regis- 
tration. Nor  is  the  law  of  the  matrimonial  domicil  neces- 
sarily that  which  regulates  the  interpretation  and  con- 
struction of  settlements  of  personal  property  made  on 
marriage.  In  interpreting  ambiguous  or  technical  expres- 
sions, the  domicil  of  the  parties  is  an  element  which  ought 
to  be  taken  into  consideration, (&)  but  where  there  is  no 
expression  of  a  contrary  intention,  a  marriage  settlement, 
like  an  ordinary  contract,  is  to  be  interpreted  accordiag  to 
the  law  of  the  country  where  it  is  executed,  (c)  In  the 
words  of  Story,  the  general  rule  is  in  no  case  more  firmly 
adhered  to  than  in  cases  of  nuptial  contracts  and  settle- 
ments— that  written  agreements  are  to  be  construed  and 
enforced  according  to  the  lex  loci  conir actus. (d)  In  most 
of  the  cases,  however,  the  place  of  the  matrimonial  domicil 
is  also  that  where  the  settlement  is  executed,  and  a  con- 
flict between  the  two  laws  does  not  arise.  Westlake  says, 
on  the  same  subject,  that  while  the  external  and  formal 
requisites  depend  generally  on  the  place  of  celebration, 

(a)  L.  E.  6  Ch.  64. 

lb)  Lansdown  v.  Lansdown,  2  Bligh,  60,  87. 

(c)  Holmes  v.  Solmes,  i  Eues.  &  My.  660 ;  Lansdown  v.  Lansdcmn,  2 
Bligh,  60/  Trimbey  v.  Vignier,  1  Bing.  N.  C.  151,  and  iiifrd,,  Chap.  VIII. 
(ii.)-  W  Stovy,  §  276. 
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the  interpretation  generally,  and  the  legality  and  opera-  Part  II. 
tion  always,  depend  upon  the  domicil.(a)  In  Ansirufher  ^""ferty. 
V.  Adair(b)  the  domicil  of  the  parties  was  Scotch,  and  an  Cap.  vil. 
ante-nuptial  contract,  affectinsr  thepersonalty  which  was  the  ~.  '. 
subject-matter  of  the  suit,  .had  been  entered  into  in  Scot-  on  marriage. 
land.  In  holding  that  the  contract  must  be  governed  by 
the  Scotch  law,  Lord  Brougham  said  nothing  to  indicate 
whether  the  law  was  adopted  as  being  the  lex  domicilii  or 
the  lex  loci  contractus,  but  rested  his  judgment  solely  on 
the  ground  that  the  intention  of  the  parties  would  be 
defeated  if  the  Scotch  law  was  not  followed.  The  inten- 
tion of  the  parties  is,  no  donbfc,  the  true  governing  prin- 
ciple, if  it  can  be  ascertained,  but  the  question  is  whether 
the  law  of  the  .Bdatrimonial  domicil,  or  that  of  the  place 
where  the  contract  is  entered  into,  is  most  likely  to  be  in 
the  minds  of  the  contracting  parties.  And  though  West- 
lake,  in  the  passage  quoted,  refers  the  interpretation  of 
marriage  contracts  to  the  law  of  the  domicil,  he  elsewhere 
expresses  a  view  more  consistent  with  that  taken  by  Story, 
when  treating  of  the  interpretation  and  construction  of 
contracts  generally.(c)  Foubert  v.  Turst,  (d)  again,  was  a 
case  where  the  place  of  the  matrimonial  domicil,  at  the 
time  of  the  execution  of  the  contract,  was  also  the  place 
where  the  contract  was  executed,  and  there  is  nothing 
in  the  decision  to  support  either  law  at  expense  of  the 
other.  A  different  state  of  things  existed  in  Duncan  v. 
Cannan,(e)  but  there  the  marriage  contract,  though  pre- 
pared and  signed  in  England,  was  in  the  Scotch  form,  so 
that  the  intention  of  the  parties  to  be  governed  by  the 
Scotch  law  was  clearly  indicated.  And  as  Lord  Justice 
Knight  Bruce,  in  giving  judgment,  attached  as  much 
weight  to  this  fact  as  to  the  domicil  of  the  husband,  it  is 
hardly  an  authority  for  the  law  of  the  domicil  as  opposed 
to  that  of  the  place  of  the  contract  in  cases  where  the 

(a)  Westlake,  §  371. 

(6)  2My.  &K.  513.     See   Warrender  v.   Warrender,  2  CI.  &  F.  468; 
Sawer  v.  SJmte,  I  Anstr.  63.  (c)  Westlake,  §  188. 

(d)  Free.  Ch.  207 ;  i  Bro.  P.  C.  38. 

(e)  18  Beav.  128  ;  7  De  G.  M.  &  G.  78. 
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Pakt  II.  forms  prescribed  by  the  latter  law  are  adopted.  In  Uste  v. 
Fropekty.  g^yfjj^  ^^^  jj^Q  marriage  contract  was  executed,  and  the 
Gap.  VII.     marriage  celebrated,   in  Prance,  and  the  validity  of  the 

Assignments    former  by  its  terms  depended  upon  that  of   the  latter. 

on  marriage.  The  parties  were  English  by  nationality,  and  the  marriage 
was  celebrated  at  the  English  Embassy.  Lord  Eomilly  in 
effect  held,  that  whether  this  was  a  good  marriage  or  not 
by  the  law  of  France,  it  was  good  in  an  English  Court, 
and  that  the  contract  (to  that  extent)  must  be  construed 
by  English  rules.  But  as  to  the  general  rights  of  the 
parties,  he  held  that  the  French  law  must  prevail,  and  that 
the  contract  must  be  expounded  by  it,  in  order  that  the 
intention  of  the  parties  might  be  carried  into  effect.  Of 
the  matrimonial  domicil  nothing  is  said  in  the  judgment, 
except  that  the  fact  of  the  parties  being  resident  in  Prance 
at  the  time  of  the  execution  of  the  contract  was  imma- 
terial, and  Westlake  says  of  this  case  that  the  domicil  was 
really  French,  and  the  contract  interpreted  by  French 
law.  So  far  as  this  is  true  it  is  obvious  that  the  case  is 
not  an  authority  for  the  law  of  the  matrimonial  domicil 
as  opposed  to  that  of  the  place  of  the  execution  of  the 
contracbs.  In  Guepratte  v.  Youny  (h)  the  law  of  France, 
which  was  the  domicil  of  the  husband  and  the  locm  cele- 
brationis, was  expressly  adopted  by  the  nuptial  contract. 

Lee  domicilii       The  dictum  of  Mr.  Westlake  just  cited,  to  the  effect 

— ousted  l)y     q^,^^    ^j^q    leerality  and   operation   of  marriage    contracts 

agreement.  a        j  r  ..,_.., 

depend  always  upon  the  law  of  the  matrimonial  donucil, 
cannot  now  be  accepted  in  its  entirety,  at  any  rate  with 
regard  to  a  settlement  made  in  England  in  a  case  where 
the  domicil  of  the  husband  only  is  foreign.  In  such  a 
case  it  would  seem  that  an  English  Court  will  be  indis- 
posed to  allow  the  subsequent  operation  of  the  settlement 
to  be  interfered  with  by  any  act  of  foreign  law,  though 
that  law  belongs  to  the  matrimonial  domicil.  Thus, 
where  a  settlement  had  been  made  in  England  on  a 
marriage  between  a  domiciled  Turkish  subject  and  an 
English  lady,  entered  into  on  the  faith  of  the  husband's 

{a)  i8  Beav.  112.  (6)  4  De  G.  &  Sm.  217. 
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representations  that  he  would  reside  in  England,  a  divorce  Pakt  II. 
in  Turkey  was  disregarded,  the  effect  of  which  by  Turkish  P""™"^- 
law  was  to  annul  the  settlement,  but  which  had  in  fact  Cap.  VII. 
been  pronounced  without  notice  to  the  wife  or  the  other  Assiqnments 
persons  interested  under  the  settlement,  (a)  It  cannot  on  marriage. 
be  said,  however,  that  Hall,  V.O.,  in  that  case  expressly 
decided  against  the  law  of  the  domicil,  inasmuch  as  he 
expressed  himself  satisfied  that  the  husband  represented 
to  the  wife  at  the  time  of  the  marriage  that  he  intended 
to  leave  Turkey  and  come  to  reside  as  a  domiciled  Eng- 
lishman, whether  that  was  in  reality  his  intention  or  not. 
It  was  apparently  assumed  that  this  fact  was  sufficient  to 
oust  the  law  of  the  husband's  actual  domicil  altogether, 
and  the  Vice-Ohancellor  said  that  the  rights  of  the 
parties  claiming  under  the  settlement  must  be  recognised 
and  dealt  with  according  to  English  law,  by  which  the 
contract,  being  English,  was  admittedly  to  be  expounded. 
Eegarding  the  contract  as  English,  it  was  further  said  that 
a  Turkish  Court  could  not  make  void  an  English  settle- 
ment in  the  absence  of  parties  taking  benefits  under  it. 
It  is  not  quite  clear  whether  the  Vice-Chancellor  intended 
by  the  expression  "  an  English  settlement "  a  contract 
that  had  been  made  in  England,  and  nothing  more,  or  a 
contract  that  had  been  made  in  England  by  a  person  who 
announced  at  the  same  time  his  intention  of  taking  an 
English  domicil ;  but  it  is  plain  enough,  that  inasmuch  as 
the  matrimonial  domicil  remained  as  a  matter  of  fact 
Turkish  throughout,  the  decision  is  an  authority  to  show 
that  the  law  of  that  domicil  is  not  allowed  absolutely  to 
control  a  settlement  made  in  England.  Perhaps  the 
clearest  way  of  indicating  the  principle  involved  is  that 
taken  by  Lord  Romilly  in  an  earlier  case ;  (6)  where  it 
was  said,  that  if  a  foreigner  and  an  Englishwoman  make 
an  express  contract  previous  to  marriage,  and  if  on  the 
faith  of  that  contract  the  marriage  afterwards  takes  place, 
and  if  the  contract  relates  to  the  regulation  of  property 


il 


a)  Collis  V.  Sector,  L.  R.  19  Bq.  334,  340. 
6)   Van  GruUeny.  Digbij,  31  Beav.  561. 
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within  the  jurisdiction  and  subject  to  the  laws  of  this 
country,  in  such  a  case  an  English  Court  will  administer 
the  law  on  the  subject  as  if  the  whole  matter  were  to  be 
regulated  by  English  law.  From  the  two  cases  last  cited 
OH  marriage,  the  test  question  appears  to  be,  by  what  law  did  the 
parties  intend  that  their  rights  under  the  contract  should 
be  governed  ?  In  Van  Grutten  v.  Dighy,  Lord  Eomilly, 
while  admitting  that  foreigners — i.e.,  persons  domiciled 
abroad — may  enter  into  contracts  in  England  to  be  go- 
verned exclusively  by  the  law  of  their  own  country,  held 
that  the  effect  of  the  provisions  in  the  particular  marriage 
settlement  then  under  his  consideration  was,  that  the 
subject-matter  of  it  was  to  be  regulated  by  English  laws. 
So  in  Collis  v.  Hector  the  circumstance  that  the  marriage 
had  been  entered  into  on  the  faith  of  a  representation  by 
the  husband,  that  he  intended  forthwith  to  change  his 
domicil  from  Turkey  to  England,  was  considered  as 
clearly  showing  that  the  law  of  England  was  the  proper 
one  to  regulate  its  effect,  as  it  was  the  only  one  which  was 
expected  to  do  so.  The  earlier  case  of  Watts  v.  Shrimp- 
ton  (a)  is  less  clearly  indicative  of  regard  to  the  intention 
of  the  parties,  inasmuch  as  it  does  not  appear  plainly 
from  the  judgment  whether  the  funds  which  were  the 
subject-matter  of  the  litigation  were  or  were  not  com- 
prised in  the  settlement,  and  that  very  question  was  dis- 
puted in  the  course  of  the  argument.  The  husband's 
domicil  at  the  time  of  the  marriage  was  French,  and  the 
settlement  was  made  in  England,  both  the  contracting, 
parties  being  English  by  nationality,  and  under  these  cir- 
cumstances it  was  held  by  Lord  Romilly  that  the  contract 
was  English,  and  to  be  regulated  by  English  law.  So  far 
as  it  related  to  property  in  England,  there  was  no  doubt 
the  same  reason  for  appealing  to  the  English  law  that 
existed  in  Van  Grutten  v.  Digby. 

It  is  probably  on  the  peculiar  importance  of  the  law 
of  the  matrimonial  domicil  on  all  questions  arising  out 
of  the  marriage,  that  those  decisions  are  really  founded 
(o)  21  Beav.  97. 


MOVABLE   PERSONAL  PROPERTY.  321 

which  refer  the  question  of  capacity  to  enter  into  a  matri-     Paet  II. 
monial   contract   as  to  property  to  the  lex  domicilii,  in    ^°°^^"^^' 
preference  to  the  lex  loci.(a)     The  question  of  capacity  to    Cap.  VII. 

contract,  however,  will  be  found  treated  at  some  length  Assignments 

under  that  heading.(6)  on  marriage, 

SUMMARY. 
ASSIGNMENT   OF   PERSONAL   PROPERTY   ON   MARRIAGE. 

Where  no  marriage  contract  or  settlement  is  entered  p.  315. 
into,  the  rights  of  the  parties  in  and  to  each  other's  goods 
are  absolutely  regulated  by  the  law  of  the  domicil  of  the 
husband  at  the  time  the  marriage  takes  place. 

When  there  is  such  a  marriage  contract  or  settlement,  pp.  316-319. 
the  law  of  the  domicil  is  primd  facie  that  which  regulates 
its  validity  and  interpretation ;  but  if  the  place  where  the 
contract  is  executed  is  not  that  of  the  matrimonial  domicil, 
the  governing  law  appears  to  be  that  of  the  place  which 
must  be  taken  to  have  been  in  the  contemplation  of  the 
parties,  either  as  their  intended  future  residence,  or  as  the 
locus  of  the  subject-matter  of  the  settlement. 

Even  where  there  is  no  dispute  as  to  the  proper  govern-  p.  315. 
ing  law,  in  consequence  of  the  marriage  having  been 
celebrated,  and  the  contract  entered  into,  in  the  country 
of  the  domicil,  yet  the  rights  created  by  it  will  not  pre- 
vail against  a  subsequent  bankruptcy  of  the  husband  in  a 
competent  foreign  court,  inasmuch  as  the  distribution  of 
assets  in  a  concurstos  of  creditors  is  governed  by  the  lex 
fori  alone. 

(a)  Ooolce's  2Vjtste,  56  L.  J.  Ch.  637 ;  Cooper-  v.  Cooper,  13  App.  Cas. 
88,  108.  (b)  Infrd,,  Chap.  VIII.  p.  337  seq. 
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Inasmuch  as  the  greater  part  of  the  contracts  entered  into 
in  the  transaction  of  the  ordinary  business  of  life  relate 
more  or  less  directly  to  property,  of  one  kind  or  another,  it 
has  been  necessary  in  the  course  of  the  preceding  pages, 
while  speaking  of  the  operation  of  local  and  foreign  laws 
upon  movable  and  immovable  property,  to  refer  more  than 
once  to  the  relation  to  the  same  laws  of  the  contracts  by 
which  such  property  is  dealt  with,  and  to  show  that  the 
operation  of  those  contracts  is  often  modified  and  governed 
by  the  effect  of  the  lex  situs  upon  the  subject-matter  with 
which  they  are  concerned.  The  necessity  of  treating  of 
the  rights  and  capacities  of  persons  has  similarly  given  rise 
to  a  discussion,  which  would  otherwise  have  been  prema- 
ture, of  the  effect  which  such  strictly  personal  qualifications 
have  upon  the  contracts  into  which  the  persons  enter.*  It 
is  nevertheless  possible,  theoretically  speaking,  to  consider 
the  subject  of  contracts  by  itself,  abstracting  them  in 
theory  from  the  persons  who  make  them  and  the  property 
which  they  concern.  In  practice  it  will  no  doubt  fre- 
quently be  found  that  the  law  of  persons,  and  the  law  of 
property,  arise  either  singly  or  together  to  compete  with 
the  law  of  contracts  for  the  ultimate  decision  of  the  par- 
ticular case  which  is  the  subject  of  inquiry ;  but  this  is  a 
difficulty  which  is  not  confined  to  private  international 
jurisprudence,  and  occurs  with  equal  frequency  in  the 
investigation  of  ordinary  municipal  law.  But  the  inevit- 
able result  must  be,  that  just  as,  in  the  consideration  of 
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the  claims  of  English  law  to  regulate  things  and  persons,     Part  hi. 
it  was  not  practicable  to  escape  entirely  from  its  operation        ^°'^^- 

upon   contracts,  so  in  the  discussion  of  contract,  it  will  Cap.  A'^iii. 

be  impossible  uniformly  to  ignore  the  law  of  persons  and  Contracts— 

things.  Jurisdiction. 

In  considering  the  jurisdiction  assumed  by  English  law 
over  contracts,  and  the  extent  of  its  right  to  determine 
and  define  those  which  come  before  it,  the  following  factors 
must  be  regarded  as  important :  (i.)  The  place  where  the 
contract  was  made,  or  the  locus  contractus  celebrationis; 
(ii.)  the  place  where  the  contract  is  to  be  or  was  to  be 
performed,  or  the  locus  solutionis  ;  (iii.)  the  situs,  or  situa- 
tion of  the  property  which  it  is  intended  by  the  contracting 
parties  to  affect ;  (iv.)  the  status  of  the  contracting  parties 
themselves;  and  (v.)  the  operation  of  the  lex  fori  upon  the 
remedy  which  the  litigants  seek  to  obtain  from  the  English 
Court.  Tlie  questions  of  situs  rei  and  status  personce  have 
already  been  discussed,  and  the  whole  subject  of  remedies 
will  be  considered  when  treating  of  Procedure ;  (a)  but  it 
will  not  be  practicable  to  keep  the  consideration  of  contract 
law  as  a  whole  entirely  distinct  from  these  last- mentioned 
branches  of  the  subject.  It  is  proposed  to  treat  here  of 
contracts  from  their  inception  to  their  enforcement  accord- 
ing to  the  natural  order  in  which  the  difficulties  arising 
from  the  subject  present  themselves. 

(i.)  Jurisdiction  as  to  Contracts. 

It  is  not  proposed  to  enter  into  the  questions  of  jurisdic- 
tion which  are  peculiar  to  Roman  jurisprudence  and  to 
the  systems  of  those  countries  which  are  derived  from  the 
civil  law.  The  distinctions  between  the  forum  rei,  the 
forum  domicilii,  the  forum  actoris,  the  forum  rei  sitw,  the 
forum  rei  gestce,  and  the  forum  rei  solvendas  are  of  little 
practical  importance  to  the  English  lawyer,(6)  whose  object 
it  is  to  inquire  simply  how  far  the  statutory  and  common 

(a)  Infrcl,  Chap.  X. 

(6)  They  may  be  found  discussed  in  Story,  §§  532-538  ;  "Westlake,  p.  89, 
p.  104  ;  J.  Voet,  Pandect.,  torn.  i.  lib.  5,  §  77,  seq. 
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law  powers  of  his  own  Courts   extend,  and  over  what 
matters  they  will  assume  and  maintain  jurisdiction. 

The  element  of  the  English  Common  Law,  which  as  a 
matter  of  fact  prevented  these  questions  from  ever  arising 
in  its  administration,  was  the  technical  rule  of  venue,  which 
divided  all  actions  into  two  exhaustive  classes,  local  and 
transitory.  Local  actions  were  those  connected  in  any  way 
with  the  soil,  which  it  was  always  necessary  to  bring  in 
the  country  where  the  cause  of  action  arose,  and  the  dis- 
tinction arose  in  the  following  way.  By  the  old  Common 
Law  the  jurors  were  to  be  summoned  from  the  particular 
place  or  neighbourhood  (vicinetum,  visne)  where  the  facts 
happened,  it  being  then  thought  highly  desirable  that 
they  should  be  cognizant  of  their  own  knowledge,(a) 
apart  from  the  evidence,  of  the  matters  in  dispute.  It  was 
therefore  necessary,  for  the  guidance  of  the  sheriff  in 
executing  the  writ  of  venire  facias,  that  the  pleadings 
should  show  what  the  place  or  neighbourhood  was,(6)  and 
the  term  "  laying  the  venue "  was  given  to  the  required 
allegation.  But  in  course  of  time  the  jury  began  to  be 
summoned  no  longer  as  witnesses,  but  as  judges,  to  receive 
the  facts  from  the  testimony  of  others  judicially  examined 
before  them,(c)  and  the  necessity  of  their  being  summoned 
from  the  vicinetum  where  the  facts  occurred — in  other 
words,  the  necessity  for  that  reason  of  the  venue  being 
truly  laid — ceased.  It  was  from  this  time  that  the  dis- 
tinction between  local  and  transitory  actions  began ;  the 
former  including  all  matters  necessarily  involving  the 
idea  of  a  certain  place  or  part  of  the  soil,  the  latter  those 
which  affected  the  person,  or  the  movables  which  follow 
the  person,  and  which  might  therefore  have  happened 
anywhere.  With  regard  to  local  actions,  it  was  held  that 
if  the  venue  alleged  in  the  margin  of  the  pleadings  was 
untruly  laid — i.e.,  if  on  trial  the  action  appeared  to  be 
connected  with  the  soil  of  some  place  outside  the  county 


(a)  Co.  Litt.  by  Harg.  125  a,  n.  (i). 

(i)  llderton  v.  llderton,  2  H.  Bl.  161 ;  Co.  Litt.  125  a,  b. 

(e)  Stephen  on  Pleading,  7tli  ed.  p.  235. 
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of   the   venue  as   laid — the   variance  was  fatal,  and   the     Part  III. 
plaintiff  failed.     If,  on  the  other  hand,  the  facts  of  the        ^"'^^- 
action  were  transitory — i.e.,  such  as  might  have  occurred    Cap.  VIII. 
anywhere — the  fact  that  the  venue,  as  laid,  was  not  the    Contraete— 
place  where  they  were  actually  proved  to  have  happened,  Jurisdiction. 
was  immaterial. (a)     The  consequence  was  that  any  con- 
tract,  not  directly  connected  with  the  soil,  could  be  sued 
on  in  an  English  court  without  regard  to  the  place  where 
it  arose  or  was  to  be  performed,  if  the  defendant  could  be 
only  rendered  amenable  to  the  court's  process,  and  service 
could  be  effected  upon  him  according  to  its  regulations. 

The  former  practice  of  the  Common  Law  and  Chancery 
Courts  differed  in  several  essential  points.  At  common 
law,  personal  service  within  the  realm  was  necessary  until 
1852.  The  Common  Law  Procedure  Act  of  that  year  Effect  of 
permitted  service  abroad  (except  in  Scotland  or  Ireland)  p^^X've^''" 
in  actions  against  both  British  subjects  (s.  18)  and  Acts. 
foreigners  (&)  (s.  19),  when  there  was  a  cause  of  action 
which  arose  within  the  jurisdiction,  or  in  respect  of  the 
breach  of  a  contract  made  within  the  jurisdiction ;  and 
the  Court  or  a  judge,  on  being  satisfied  by  affidavit  of 
these  facts,  and  that  reasonable  efforts  were  made  to  effect 
service  of  the  writ,  which  had  come  to  the  defendant's 
knowledge,  were  empowered  to  dispense  with  service 
altogether.(c)  It  will  be  seen  that  the  limitation  confining 
this  statutory  power  to  cases  in  which  there  was  a  cause  of 
action  which  arose  within  the  jurisdiction,  or  in  respect  of 
a  breach  of  a  contract  made  within  the  jurisdiction,  may 
be  construed  in  two  ways  :  first,  as  confining  the  statutory 
power  in  respect  of  actions  on  contract  to  cases  where  the 
contract  was  made  within  the  jurisdiction ;  and  secondly, 
as  including  cases  where  the  contract  was  made  abroad, 
but  the  breach  took  place  in  England— this  second  con- 
struction regarding  the  hreach  of  a  contract  as  a  "  cause 

(a)  Mostyn  v.  Fabrigas,  i  Sm.  L.  0.  607,  and  cases  cited  in  note.     So 
fur  torts  to  realty  abroad,  no  action  lay  in  England;  secus.as  to  personal 
wrongs,  Sldnner  v.  EaM  India  Co.,  cited  in  Cuwper,  167,  168. 
.     (6)  Foreigners  resident  in  Scotland  or  Ireland  might  be  served  there, 
•though  British  subjects  were  exempt :  Day's  U.  L.  P.  Acts,  p.  58,  u. 

(c)  Binet  v.  Picot,  28  L.  J.  Ex.  244. 
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■       limitation.    Upon  this  question  the  Courts  at  Westminster 

Cap,  viii.  at  first  held  divided  views ;  the  Queen's  Bench  adhering 
Contracts—  *o  the  view  that  it  was  insufficient  that  the  breach  of  a 
contract  should  take  place  within  the  jurisdiction,  if  the 
contract  itself  was  made  abroad,(a)  while  the  Courts  of 
Common  Pleas  and  Exchequer  acted  upon  the  opposite 
construction.(&)  In  consequence  of  these  conflicting  de- 
cisions a  conference  of  the  judges  was  ultimately  held 
upon  the  subject,  and  the  view  taken  by  the  Court  of 
Common  Pleas  in  Jackson  v.  Spittall  was  accepted  as 
binding  once  for  all ;  (c)  so  that  according  to  this,  the 
latest  authority,  a  plaintiff  was  entitled  under  the  Common 
Law  Procedure  Act,  1852,  to  serve  the  defendant  abroad, 
if  he  could  show  that  the  contract  was  either  made  or 
broken  within  the  jurisdiction. 

The  subject,  however,  is  now  regulated  by  Order  XI. 
rr.  1-7,  of  the  Rules  made  under  the  Judicature  Acts,  1873, 
1875,  which  is  intended  by  the  Legislature  to  be  ex- 
haustive, and  to  supersede  the  former  practice.((i)  By  r.  i 
service  out  of  the  jurisdiction  may  be  ordered  wherever 
(inter  alia)  "  the  action  is  founded  on  any  breach  or  alleged 
breach  within  the  jarisdiction  of  any  contract,  wherever 
made,  which,  according  to  the  terms  thereof,  ought  to  be 
performed  within  the  jurisdiction,  unless  the  defendant  is 
domiciled  or  ordinarily  resident  in  Scotland  or  L?elan^." 
Under  this  rule  the  breach  is  the  only  essential;  and  it 
has  been  held  that  an  order  was  rightly  made  limiting  the 
plaintiff's  right  of  action  after  service  was  effected  to  the 
subject-matter  in  respect  of  which  the  writ  could  be 
properly  served  under  this  rule.(e)  The  rule  is  therefore 
one  dealing  with  jurisdiction,  not  with  procedure.     There 

(o)  Alllmaen  v.  Malgarejo,  L.  E.  3  Q.  B.  340 ;  Cherry  v.  Thompson,  L.  E. 
7  Q.  B.  573  ;  and  see  Sichel  v.  JBorch,  2  H.  &  C.  954. 

(6)  Jadcson  v.  &ittaU,  L.  E.  5  C.  P.  542  ;  Durlw/my.  Spence,  L.  E.  6 Ex. 
46  ;    Vauglian  v.  Weldon,  L.  E.  10  C.  P.  48. 

(c)  Vauglian  v.  Weldon,  L.  E.  10  C.  P.  48. 

(d)  Re  Eager,  22  Ch.  D.  86 ;  Supreme  Court  Eules,  1883,  Order  xi.  r.  i  (e). 

(e)  Thomas  v.  Dudiess  of  Hamilton,  17  Q.  B,  D.  592.  Cf.  Harris  y. 
Fleming,  13  Ch.  D.  208. 
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must  be  a  breach  within  the  jarisdiction  of  a  contract  Past  ni. 
which  by  its  terms  ought  to  be  performed  within  the         °^^" 

jurisdiction ;  but  it  is  not,  of  course,  necessary  that  this  Cap.  VIII. 


should  appear  in  express  words.     It  must  follow  from  the    Contracts- 
language.    Thus,  where  an  act  has  to  be  done  by  a  person  Jiinsdiction. 
resident  within  the  jurisdiction,  or  a  payment  made,  the 
contract  for  the  act  or  payment  is  within  the  rule,  (a)    But 
it  is  not  sufficient  that  damages  should  accrue  within  the 
jurisdiction.(6) 

The  exception  as  to  defendants  domiciled  or  ordinarily 
resident  in  Scotland  or  Ireland  is  not  based  on  any  prin- 
ciple of  international  law,  but  is  due  to  the  energetic 
guardianship  by  Scotch  and  Irish  members  of  the  interests 
of  their  constituencies.  There  can  be  no  reason  in  the 
nature  of  things  why  a  Scotchman  who  has  contracted  to 
pay  money  in  London  should  not  be  as  amenable  to  the 
process  of  the  English  Courts  as  a  Frenchman  in  a  like 
position  would  be ;  but  it  has  already  been  seen  that 
under  the  Common  Law  Procedure  Acts  there  was  no 
power  of  serving  Scotchmen  or  Irishmen  in  Scotland  or 
Ireland,  although  foreigners  in  those  countries  could  be 
so  served ;  and  as  against  Scotchmen  and  Irishmen,  Par- 
liament has  never  given  this  extended  process  to  the 
English  Court.(c)  It  is  obvious  that  the  words  of  the 
exception  in  the  rule  would  prevent  service  of  an  English 
writ  in  Prance  upon  a  Scotchman  temporarily  or  even  or- 
dinarily resident  in  France,  provided  that  he  retained  his 
Scotch  domicil — a  consequence  which  was  probably  not 
.contemplated,  as  the  Scotch  grievance  was  based  upon  the 
hardship  of  taking  Scotch  defendants  away  from  their  own 
courts.     The  effect  of  s.  62  of  the  Companies  Act,  1 862, 

(«)  BeynoUt  v.  Ookman,  36  Ch.  D.  453 ;  Boly  v.  Snaefdl  Co.,  20  Q.  B.  U. 
152  ;  Daniell  v.  Oakley,  28  Sol.  Jonm.  477. 

(6)  Sliearman  v.  Findlay,  32  W.  B.  122.  This  has  been  held  otherwise 
under  the  Rules  of  1875,  which  were  superseded  by  those  cited.  See  also 
Moritz  V.  Stephan,  36  W.  B.  779;  and,  for  examples,  see  Call  v.  Oppenheim, 
1  Times  Law  Bep.  623 ;  HassaU  v.  Lawrence,  4  Times  Law  Rep.  23 ; 
Watson  V.  Dreyfas,  ibid.  148;  Nathan  v.  Seitz,  ibid.  670;  Barrow  v. 
Myers,  ibid.  441  ;   Wanehe  v.  Wingien,  S  Times  Law  Rep.  696.         „  ^.  , 

(c)  WatUm  V.  Scottish  Imperial  Co.,  23  Q.  B.  V.  285 ;  Jones  v.  ibcoUisli 
Accident  Co.,  17  Q.  B.  D.  421 ;  Lenden  v.  Anderson,  12  Q.  B.  D.  56. 
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Paet  III.    which  provides  for  service  generally  upon  companies  by 
■       post,  is  to  make  the  same  principle  applicable  to  Scotch 

Cap,  vm.    and  Irish  corporations.(a) 

Contracts—       The  order  giving  leave  to  serve  a  writ  abroad  is  made 

Jwisdwtim.  on  affidavit  (Order  XI.  r.  4),  and  it  is  directed  that  the 
order  shall  limit  a  time  after  service  or  notice  within 
which  the  defendant  is  to  enter  appearance  (r.  5).  When 
the  defendant  is  neither  a  British  subject  nor  in  British 
dominions,  notice  of  the  writ  is  to  be  served  on  him,  and 
not  the  writ  itself  (r.  6).  And  service  of  a  writ  on  a 
foreigner  not  in  British  dominions  is  a  nullity,  not  a  mere 
irregularity.  (6)  Foreign  corporations  are  for  this  purpose 
in  the  same  position  as  foreign  natural  persons,  and 
should  be  served  with  notice  of  the  writ  only.(c)  If  the 
defendant  is  a  British  subject  residing  abroad,  the  writ 
itself  may  be  served.  (cQ  An  "  originating  summons  "  can- 
not be  served  out  of  the  jurisdiction  under  this  Order,(6) 
nor  a  petition  for  restitution  of  conjugal  rights,(/)  nor 
a  summons  to  tax  costs.(^)  Leave  has  been  given  to  serve 
abroad  petitions  under  the  Trustee  Acts,(/i.)  but  leave  has 
been  refused  under  the  Settled  Estates  Act.(*) 

Scotland  and        I*  should  be  noted  that  when  leave  is  asked  under 

Ireland—        Order  XI.  r.   I,  to  serve  a  writ  in  Scotland  or  Ireland, 
'  "   '  if  it   shall  appear  to  the  Court    or   judge    that   there 


Woe 


(a)  Watkins  v.  Scottish  Imperial  Co.,  23  Q.  B.  D.  285,  per  Mathew,  J. ; 
Vood  V.  Anderston  Foundry  Co.,  36  W.  E.  918. 

(6)  Sewetson  v.  Fahre,  21  Q.  B.  D.  6  ;  Field  y.  Bennett,  28  Sol.  Joum. 
477  i    Westman  v.  Aktieholaget,  <S;c.,  i  Ex.  D.  237. 

{eS  See  cases  oiled  in  the  Annual  Practice,  note  to  Order  xi.  r,  6.  Under 
the  6.  L.  P.  Acts,  foreign  corporations  could  not  be  served  abroad ;  Ingate  v. 
Austrian  Lloyd's,  4  C.  B.  N.  S.  704. 

{d)  Oreat  Australian  Co.  v.  Martin,  S  Ch.  D.  i.  This  has  been  ordered 
even  when  the  defendant  was  a  woman,  English  by  nationality,  who  was 
married  to  a  foreigner  :  Padley  v.  Campliausen,  10  Ch.  D.  551.  See,  as  to 
personal  jurisdiction  under  this  order  in  respect  of  movable  property,  ante, 
p.  228.  (e)  Be  Bmjield,  32  Ch.  D.  123. 

(f)   Chichester  v.  Chichester,  10  P.  D.  186. 

{(/)  Ex  parte  Brandon,  34  W.  K.  352. 

(h)  In  re  Harvey's  Trusts,  10  Ch.  275,  and  cases  there  cited ;  Be  BoneM's 
TrusU,  18  Eq.  655. 

(i)  Be  Mewburn,  22  W.  R.  752.  See  Be  Nayhr's  Estate,  28  L.  T.  Eep. 
N.  S.  18  ;  and  under  the  Companies  Act,  s.  165,  see  In  re  British  Imperial 
.  Corporation,  5  Ch.  D.  749.  As  to  procedure  for  revocation  of  patent,  see 
Be  Drummond,  43  Ch.  D.  80. 
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may  be  a  concurrent  remedy  in  Scotland  or  Ireland  (as  the     Pakt  III. 
case  may  be),  the  Court  or  judge  is  given  a  discretion  in  °"" 

granting  or  refusing  the  order,  having  regard  to  the  com-    Cap.  VIII. 
parative  cost  and  convenience  of  proceeding  in  the  two    Contracts— 
countries ;  particularly  in  cases  coming  under  the  SherifEs'  Jurisdiction. 
Courts  or  Small  Debts  Courts  in  Scotland,  or  the  Civil  Bill 
Courts  in  Ireland  (Order  xi.  r.  2). 

In  addition  to  the  power  of  ordinary  service  abroad  in  Service  abroad 
any  action  founded  on  a  breach  in  England  of  any  contract  ^jg^eTor  resi- 
which  ought  to  be  there  performed  (Order  xi.  r.  i  (e)  ),  the  dent— Order 
same  power  is  given  by  another  sub-section  of  the  rule,  (c),  ^'  ''■ '  '■"''  ^^'' 
in  all  cases  "  where  any  relief  is  sought  against  any  person 
domiciled  or  ordinarily  resident  within  the  jurisdiction." 
This  would  obviously  permit  service  abroad  in  many  cases 
of  contracts  to  be  performed  abroad ;  and,  inasmuch  as  ser- 
vice would  be  idle  if  the  action  was  not  to  be  entertained, 
it  would  seem  to  imply  a  jurisdiction  based  on  "  ordinary 
residence  "  within  the  jurisdiction.  If  the  words  "  domi- 
ciled "  and  "ordinarily  resident"  are  not  merely  tautologous 
(which  can  hardly  be  supposed)  they  must  mean  different 
things ;  and  the  anomalous  exception  affecting  Scotchmen 
and  Irishmen  in  sub-s.  (e)  of  the  rule  may  lead  to  an 
embarrassing  conflict.  The  case  may  readily  happen  of  a 
man  who  is  "ordinarily  resident"  in  England,  but  who 
retains  a  Scotch  domicil,  and  is  temporarily  present  in 
Scotland.  Can  leave  be  obtained  to  serve  on  him  a  writ 
in  an  action  based  on  contract  to  be  performed  in  Eng- 
land? According  to  Order  xi.  r.  i  (c),  it  can,  because 
relief  is  sought  against  a  person  "ordinarily  resident" 
within  the  Jurisdiction.  According  to  Order  xi.  r.  i  (e), 
it  cannot,  because  he  is  domiciled  in  Scotland.  The  true 
answer  would  appear  to  be  in  the  affirmative,  on  the 
ground  that  the  exception  as  to  Scotchmen  only  cuts 
down  sub-s.  (e);  and  that  if  the  case  can  be  brought 
within  (c),  which  is  a  distinct  sub-section,  the  exception 
does  not  apply  to  it. 

It  has  been  held  that  a  company,  having  its  head  office 
in  Scotland,  with  branch  offices  in  England,  and  a  chief 
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Part  HI.  office  for  England  in  London,  is  not "  domiciled  or  ordinarily 

■  resident"  in  England  within  this  riile.(a) 

Cap.  Yni.  Lastly,  service  abroad  is  allowed  under  Order  xi.  r.  i  (g), 

Contracts—  in  cases  where  "  any  person  out  of  the  jurisdiction  is  a 

Jurisdiction,  necessary  or  proper  party  to  an  action  properly  brought 

Service  abroad  against  some  other  person  duly  served  withia  the  jurisdic- 

on  necessary  tion."     Under  this  rule  it  has  been  held  that  service  abroad 

and  proper  .  i        .  i 

parties  to         may  be  ordered  agamst  a  person  who  is  substantially  a 

pei'ionSn  defendant. (6)     Thus,  in  an  action  against  defendants  in 

jurisdiction —   London  for  breach  of  warranty  of  authority,  the  foreign 

/L^^ ^''  ^'  '    principals,  who  had  repudiated  the  contract  on  the  ground 

that  it  was  unauthorised,  were  held  to  be  "  necessary  or 

proper  parties."(c)     So,  in  an  action  on  a  promissory  note 

against  an  indorser  in  England,  the  maker  in  New  York 

was  held  to  be  properly  served  within  this  rule.((f)     To 

obtain  leave  under  this  rule,  it  must  be  shown  on  affidavit 

at  the  time  of  the  application  that  there  is  a  defendant 

who  has  been  duly  served  within  the  jurisdiction.(e) 

The  question  of  jurisdiction  has  been  so  far  considered 
only  with  reference  to  the  English  rules  as  to  service  out 
of  the  territorial  jurisdiction.  The  actual  presence  of  a 
defendant  within  the  territorial  jurisdiction  has  hitherto 
been  considered  sufficient  to  entitle  the  English  Courts  to 
entertain  any  suit  against  him  which  was  not  concerned 
with  foreign  immovables,  or  otherwise  required  a  local  venue 
abroad.(/)  Even  in  the  case  of  an  action  on  a  contract 
affecting  foreign  land,  it  has  already  been  shown  that  a 
decree  has  been  frequently  made  in  personam,  certainly 
where  the  defendant  is  justiciable  to  the  English  Court  by 

(a)  Jones  v.  Scottish  Accident  Insurance  Co.,  17  Q.  B.  D.  421 ;  55  L.  J. 
Q.  B.  415. 

(b)  Torhshire  Tannery  Co.  v.  Eglinton,  54  L.  J.  Ch.  81;  Spilhr  t. 
Bristol,  13  Q.  B.  D.  96. 

(c)  Massey  v.  Eeynes,  21  Q.  B.  D.  330. 

(d)  jSyJees  v.  Scholfield,  28  Sol.  Jonrn.  477.  For  other  examples  see  S.S. 
Thanemore  v.  Thompson,  52  L.  T.  552;  Sritish  Marine,  &c.,  Co.  v. 
M'Innes,  31  Sol.  Journ.  95  ;  Se  Lane,  SS  L-  T.  149. 

(e)  Yorkshire  Tannery  Co.  v.  Eglinton,  54  L.  J.  Ch.  81.  See,  for  another 
instance,  Jenney  v.  Mackintosh,  33  Ch.  D.  595. 

(/)  See  note  to  Mostyn  v.  Fabrigaa,  l  Sm.  L.  C.  658 ;  and  cf.  language 
of  Malins,  V.C.,  in  Matthasi  v.  Galitsin,  L.  R.  18  Eq.  340;  Davis  v. 
Park  8  Ch.  862,  n. 
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domicil,  possibly  even  when  the  contract  was  made  in     Paet  ni. 
England  only.(a)     With  respect  to  contracts  not  afifecting        ^^• 
foreign  immovables,  the  English  theory  of  jurisdiction  is    Cap.  vni. 
perhaps  best  seen  from  the  view  taken  by  the  Courts  of  contracts— 
the  validity  of  foreign  judgments.     According  to  Pry,  J.,   Jurisdiction. 
a  defendant  in  a  foreign  action  is  considered  bound  by  the 
judgment — (i)  where  he  is  a  subject  of  the  foreign  State 
where  it  was  obtained ;  (2)  where  he  was  resident  there 
when  the  action  began;  (3)  where  he  selected  the  forum; 
(4)  where  he  voluntarily  appeared ;  (5)  where  he  has  con- 
tracted to  submit  himself  to  the  forum.(h)    The  use  of 
the  word  "resident  "  is  always  more  or  less  ambiguous ;  (c) 
but  whether  or  not  it  is  intended  as  something  less  than 
"  domiciled,"  it  is  clear,  at  any  rate,  that  a  foreign   Court 
will  be  considered  as  entitled  to  entertain  any  action  or 
contract  against  those  persons  who  are  domiciled  and  pre- 
sent within  its  limits.     It  is  difficult  to  see  any  sufficient  ■ 
reason  for  attributing  jurisdiction  with  respect  to  contracts 
to  the  domicil  of  the  defendant ;  and  it  seems  probable, 
therefore,  that  something  less  than  domicil  is  intended  by 
the  word  "resident,"  especially  as  the   same   ambiguity 
occurs  in  the  English  rule  as  to  service  out  of  the  jurisdic- 
tion in  cases  "  lohere  any  relief  is  sought  against  any  person 
doviiciled  or  ordinarily  resident  vnthin  the  jurisdiction." (cC) 
The  whole  subject  is  one  of  difiBculty,  and  may  perhaps  be 
best  summarised  by  saying  that,  while  there  are  cases  in 
which  mere  presence  within  the  territorial  limit  is  spoken 
of  as  sufficient  to  give  the  English  Court  jurisdiction, (e) 
the  stronger  word  "  residence "  is  usually  employed  when 
the  jurisdiction  of  a  foreign  Court  is  under  discussion. 

The  fact  that  a  foreigner  is  a  claimant  in  an  interpleader 
issue  has  been  recently  held  insufficient  to  justify  the 

(a)  Penn  v.  Baltimore,  I  Ves.  Sen.  44 ;  2  Tud.  L.  C.  pp.  939-94S 
(notes) ;  ante,  Chap.  VI. 

(b)  Bousillon  v.  RoitsUlon,  14  CIi.  D.  351,  37i._  Cf.  infrcb,  Chap.  XI. 

(c)  It  is  obvious,  for  instance,  that  in  this  case  it  may  mean  at  least  three 
things — (o)  domiciled  and  actually  present  within  the  jurisdiction  ;  (b)  domi- 
ciled, hut  not  present;  (c)  present  within  the  jurisdiction,  hut  not  domiciled 
there.    Whether  (c)  includes  mere  casual  presence  is  again  open  to  argument. 

{d)  Order  xi.  {Judicature  Acts),  r.  i  (c) ;  ante,  p.  329. 
(e)  Mostyn  v.  Fdbrigas,  1  Sm.  I*  C.  658.  (notes). 
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Part  III.     Oourt  in  making  him  a  defendant  to  a  connter-claim  aris- 

■        ing  out  of  contract,  although  ordiaary  terms  might  be 

Cap.  VIII.  imposed  upon  him  on  grantiag  the  interpleader  issue.(a) 
Contracts—  Though  service  in  England  according  to  the  ordinary 
Jwrisdiction.  practice  is  required  in  every  case  in  which  an  order  for 
service  out  of  the  jurisdiction  cannot  be  obtained  under 
Order  xi.  r.  i,  yet  the  parties  may  contract  that  service 
in  a  different  mode  shall  bind  them.  Thus,  where  in  a 
contract  with  a  French  company  it  was  stipulated  that  the 
agreement  should  be  construed  by  English  law,  and  the 
•French  parties  submitted  to  the  jurisdiction  of  the  Court, 
and  appointed  persons  in  England  to  be  served  with  process 
on  their  behalf,  it  was  held  that  such  service  was  good, 
the  parties  having  thus  contracted  themselves  out  of  the 
ordinary  English  rules.  (5) 
Abolition  of  The  restriction  arising  from  the  necessity  of  a  local 
ru  es  0  venue,  ^g^^g^-  j^^  actions  concerning  foreign  realty,  has  now  been 
abolished  by  the  Judicature  Acts  (sched.  Order  xxxvi. 
r,  i),  and  it  would  seem  no  longer  controls  the  jurisdiction 
of  the  High  Court.  Whitaker  v.  Forbes  (c)  was  a  case  in 
which  the  Judicature  Acts  did  not  apply,  inasmuch  as  it 
was  commenced  before  their  operation,  though  argued  in 
the  Court  of  Appeal  after  that  date,  and,  in  giving  judg- 
ment, Cairns,  L.O.,  suggested  the  probability  that  the 
alteration  in  the  law  of  venice  introduced  by  the  Judicature 
Acts  might  extend  the  jurisdiction  to  some  actions  which 
the  Courts  under  the  old  law  had  no  power  to  entertain. 
That  was  an  action  for  a  rent-charge  issuing  out  of  land 
in  Australia,  as  to  which  the  authorities  cited  to  show  that 
the  venue  was  local  were  conclusive,((^  and  the  decision 
proceeded,  therefore,  strictly  upon  the  technical  ground 
that  an  action  in  which  the  vemoe  was  local  could  not  be 
maintaiued  here  unless  that  venue  could  be  laid  within  the 
jurisdiction.  The  observations  of  Lord  Cairns  were  after- 
fa)  JEschger  v.  Morrison,  6  Times  Law  Rep.  145. 
(b)  Tharsis,  dc,  Co.  v.  SodiUdes  Metaux,  sTimts  LawEep.  618.  Gf. 
Mason  v.  Comptoir  d'£Jscotnpte,  23  Q.  B.  D,  519,  and  Sussell  v.  Cambefort, 
(C.  A.)  23  Q.  B.  D.  526.  (c)  L.  E.  i  C.  P.  D.  51. 

{d)  Thomas  v.  Sylvester,  L,  B.  8  Q.  B.  368. 
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wards  referred  to  in  a  case  commenced  under  the  Judica-  Pakt  III. 
ture  Acts,  and  to  whicli  the  new  rules  abolishing  venue  _^' 
therefore  applied.  The  claim  stated  that  the  plaintiffs  Cap.  VIII. 
and  defendants  were  each  of  them  limited  companies  with  contracts— 
registered  offices  in  London,  and  that  the  action  was  Jurisdiction. 
brought  for  rent  of  a  railway  station  in  Buenos  Ayres 
(into  possession  of  which  the  defendants  were  put  by  the 
plaintiffs),  and  for  part  of  the  cost  of  constructing  lines  of 
railway  and  approaches  to  the  station.(a)  The  distinc- 
tion as  to  venue  no  longer  existing,  it  was  not  directly 
decided  that  the  case  in  question  was  local,  and  that  the 
Judicature  Acts  had  therefore  actually  enlarged  the  juris- 
diction ;  but  it  appeared  to  be  assumed  that  it  would  be 
insufficient  to  oust  the  jurisdiction  of  the  Courts  to  show 
merely  that  the  rules  of  venue  would  formerly  have  pre- 
vented the  action  from  being  brought.  The  litigant  com- 
panies both  being  English  corporations  by  statute,  with 
registered  offices  in  London,  no  difficulty  had  arisen  with 
respect  to  the  service  of  the  writ ;  and  the  only  question 
argued  was,  whether  the  fact  that  the  railway  and  premises 
were  situate  in  Buenos  Ayres,  and  that  the  Argentine 
Eepublic  had  assumed  jurisdiction  over  the  plaintiffs' 
claim,  was  sufficient  to  prevent  an  English  Court,  accord- 
ing to  the  comity  of  nations,  from  taking  cognizance  of  it. 
It  was  held  insufficient,  on  the  ground  that  no  exclusive 
jurisdiction  belonged  to,  or  had  been  assumed  by,  the 
Courts  of  the  Argentine  Eepublic,  and  that  the  law  of 
nations  did  not  restrain  a  tribunal  here  from  dealing  with 
a  contract  properly  brought  before  it,  by  reason  of  its 
relating  to  immovable  property  situate  in  a  foreign 
country.  There  are,  in  fact,  two  stages  of  any  action  at 
which  the  defence  that  the  contract  to  which  it  relates  is 
a  foreign  one  may  be  raised.  It  may  be  raised  either  by 
opposing  the  application  for  leave  to  serve  the  writ  abroad, 
when  the  defendant  is  not  in  England,  or  on  the  pleadings 
by  demurrer.(6)     It  may  also,  of  course,  be  left  for  argu- 

(a)  Bmnos  Ayres  and  Ensenada  Port  By.  Co.  v.  Northern  By.  Co.  of 
Buenos  Ayres,  h.  E.  2  Q.  B.  D.  210.  t?^  D  ,<;, 

(6)  See,  however,  Preston  v.  Lamont,  L.  K.  i  iix.  Li.  301. 


334  FOREIGN   AND    DOMESTIC   LAW. 

Part  III.    ment  Upon  motion  for  judgment,  or  otherwise  after  verdict, 

■       but  tlie  question  so  raised  will  be  exactly  the  same  as  that 

Cap.  VIII.  involved  in  the  demurrer.  First,  as  to  the  service  of  the 
Contracts—  writ,  it  has  been  already  shown  that  the  discretionary 
Jurisdwtion.  power  of  the  Courts  is  limited  and  conferred  by  Order  xi. 
r.  I,  of  the  Rules  of  the  Supreme  Court;  and  it  is  sub- 
mitted that  the  discretion  exercised  under  that  Order  by 
a  judge  at  chambers  should  refuse  leave  to  serve  abroad 
even  in  cases  where  the  facts  are  strictly  within  the  terms 
of  the  Order,  if  it  is  clear  that  the  jurisdiction  of  an 
English  Court  does  not  properly  extend  to  the  subject- 
matter.  In  other  words,  it  should  be  governed  by  the 
same  rules  as  those  recognised  and  followed  by  the  Court 
of  Chancery  before  the  Judicature  Acts  came  into  opera- 
tion. Secondly,  with  regard  to  the  cases  in  which  the 
defence  may  subsequently  be  raised  upon  the  pleadings, 
that  course  was  adopted  as  the  most  suitable  one  in 
Biienos  Ayres  and  Ensenada  Port  By.  Co.  v.  Northern  Ry. 
Go.  of  Buenos  Ayres,(a)  but  in  Preston  v.  Lamont  (h)  a  de- 
fence substantially  objecting  to  the  jurisdiction  was  struck 
out  on  the  ground  that  the  question  was  one  for  chambers. 
It  should  be  noticed,  however,  that  in  the  case  last  cited 
part  of  the  statement  of  defence  which  was  disallowed  was 
virtually  a  denial  that  the  facts  of  the  case  came  within 
the  terms  of  Order  xi.  r.  i,  at  all,  so  that  the  judge's 
order  for  service  beyond  the  jurisdiction  was  alleged  to 
have  been  wrongly  made ;  and  there  can  be  little  doubt 
that  many  cases  may  arise  in  which,  though  Order  xi. 
r.  I,  is  strictly  applicable,  the  general  principles  of  law 
and  the  comity  of  nations  would  direct  an  English  tribunal 
to  decline  jurisdiction.  Such,  for  example,  are  obviously 
those  actions  in  which  it  is  attempted  to  try  the  title  to,  or 
the  right  to  the  possession  of,  foreign  realty,  with  regard 
to  which  it  has  been  shown  above  (c)  that  the  Court  of 
Chancery  never  assumed  jurisdiction  to  act  directly  upon 
foreign  land,  but  only  indirectly  through  the  consciences  of 

{a)  L.  R.  2  Q.  B.  D.  210.  (6)  L.  E,  i  Ex.  D.  361. 

(c)  Saprct,  p.  160  sej. 
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its  own  justiciables.     The  rules  of  Chancery  on  this  point  Part  in. 

being  based  on  the  principles  of  the  law  of  nations,(a)  and  ^°^^- 

having  nothing  to  do  with  the  Common  Law  technicality  as  Cap.  Vin. 

to  veniie,  remain  unaltered  by  the  Judicature  Act,  being  Contracts— 

only  modified,  at  the  stage  of  the  service  of  the  writ  of  Jurisdiction. 
summons,  by  the  additional  limitations  imposed  and  defined 
in  Order  xi.  r.  i. 

SUMMARY. 
JURISDICTION   ON   CONTRACTS. 

The  jurisdiction  of  English  Courts  to  deal  with  contracts  p.  323. 
in  which  a  foreign  element  existed  was  originally  based  on 
rules   of  practice    alone ;   and   the   distinctions   made  by 
Roman  law  between  the  forum  acioris,  the  forum  rei,  and 
the  forum  re,i  sitm,  rei  gestm,  or  rei  solvendm  were  ignored. 
The  test  of  venue,  provided  that  personal  service  could  be 
effected  on  the  defendant  within  the  realm,  was  the  only 
one  applied  in  the  Common  Law  Courts ;  whilst  the  Court 
of  Chancery,  which  was  unrestricted  by  the  rules  of  venue, 
had  a  discretionary  power  of  ordering  service  without  the  p.  325. 
realm  in  any  suit.     Actions  for  the  possession  of  foreign 
immovables   were    excluded   from    all    Courts;    from   the 
Common  Law  Courts  by  the  rules  of  venue,  and  from  the  p.  334. 
Court  of  Chancery  on  principle. 

The  Common  Law  Procedure  Act,  1852,  gave  a  similar  p.  325. 
power  of  ordering  foreign  service  to  the  Common  Law 
Courts,  where  the  cause  of  action  arose  within  the  juris- 
diction, or  in  respect  of  a  breach  of  a  contract  made 
within  the  jurisdiction — a  provision  which  was,  after  a 
judicial  conflict,  construed  to  include  the  case  of  a  contract 
made  abroad,  but  broken  within  the  realm. 

The  provisions  of  the  Judicature  Acts,  1873  and  1875,  p.  326. 
give  a  similar  discretionary  power  of  ordering  foreign 
service — (a)  where  the  whole  subject-matter  of  the  action 
is  land   situate  within  the  jurisdiction;  (b)   where  any 
contract  affecting  land  situate  within  the  jurisdiction  is 

(a)  See  Story,  §  544,  and  suprd,,  p.  175. 
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Pakt  III.  sought  to  be  consbrued,  rectified,  set  aside,  or  enforced ; 
_^'  (c)  where  any  relief  is  sought  against  any  person  domiciled 
Oap.  vni.  or  ordinarily  resident  within  the  jurisdiction ;  (d)  where  the 
action  is  founded  on  any  breach  within  the  jurisdiction  of 
any  contract  wherever  made  (with  an  exception  in  favour 
of  persons  domiciled  or  resident  in  Scotland  or  Ireland). 
The  restrictions  arising  from  the  rules  o^venibe  are  abolished 
altogether. 

p.  331.  A  foreign  tribunal  is.  regarded  by  the  English  tribunals 

as  having  jurisdiction  to  entertain  an  action  based  on 
contract  against  any  person  who  is  domiciled  (perhaps 
only  resident')  and  present  within  its  territorial  limits. 

Notwithstanding  the  abolition  of  venue,  actions  for  the 
possession  of  or  property  in  foreign  immovables  wUl  not, 
it  would  seem,  be  now  entertained,  any  more  than  they 

p.  334.  could  have  been  in  the  Court  of  Chancery  under  the  old 

practice.  The  mere  fact,  however,  that  a  contract  relates 
to  foreign  immovables  will  not  restrain  an  English  Court 
from  dealing  with  it ;  and  the  Court  of  Chancery  will  of 
course  indirectly  affect  foreign  immovables  by  acting  in 
personam,  as  heretofore. 

(ii.)  Law  hy  which  the  Contract  is  Governed. — The  lex 
contractus  has  always  been  an  ambiguous  term,  which 
jurists  have  interpreted  either  as  the  lex  loci  celebrationis 
or  solutionis,  the  law  of  the  place  where  the  contract  was 
entered  into,  or  of  that  where  it  was  to  be  performed, 
according  to  the  tendency  of  their  peculiar  views.  A 
little  consideration  will  show  that,  assuming  that  the 
parties  entering  into  the  contract  are  full  of  capacity 
to  do  so  by  every  law,  and  that  no  law  is  transgressed 
or  intended  to  be  transgressed  by  the  subject-matter  of 
their  agreement,  their  will  is,  or  should  be,  absolutely 
unfettered.  They  should  in  theory  be  able  to  contract 
themselves  out  of  or  into  any  law  they  please,  and  the 
only  question  for  a  tribunal  called  upon  to  enforce  the  con- 
tract should  be,  By  what  law  did  the  parties  intend  that 
their  rights  should  be  defined  and  governed  ?    Accord- 
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ing  to  this  reasoning,  the  intention  of  the  parties  should     Paet  III. 
be  deferred  to  when  interpreting  and  enforcing  a  contract        ^^' 
in  all  respects  except  two — ^the  question  of  their  capacity   Cap.  VIII. 
to  contract,  and  the  question  of  the  legality  of  that  for    iaio  of  tU 
which  they  have  contracted.    An  examination  of  the  cases     Contract. 
in  detail  will  show  how  far  these  theoretical  principles 
have  been  adopted. 

(a)  Capacity  to  Contract. — With  regard  to  the  capacity  Capacity 
to  contract,  which  is  generally  regarded  as  the  natural  f^xhd.     ^ 
consequence  of  adult  age,  it  has  been  said  above  (a)  that 
the  English  authorities  are  still  discordant.      The  only 
express  decision  in  respect  of  a  mercantile  or  ordinary 
contract  has  been  that  of  Lord  Bldon  at  Nisi  Prius  (6)  in 
favour  of  the  lex  loci  celebrationis,  though  Lord  Stowell 
seems  to  hiive  inclined  in  the  same  direction,(c)  and  Sir 
Cresswell  Cresswell  in  a  more  modem  case  used  general 
language  to  the  like  effect. (^     On  such  a  matter  the 
question  of  intention  can  obviously  have  no  weight,  and 
the  limit  of  age,  which  the  English  law  has  imposed  for 
the  benefit  and  protection  of  its  own  subjects,  ought  surely 
to  be  conclusive  within  the  limits  of  its  jurisdiction.     It 
would  clearly  be  inequitable,  for  example,  that  a  domiciled 
subject  of  Prussia  or  of   some  other   continental   State 
which  regards  legal  majority  as  postponed  until  the  age  of 
twenty-five,  should  attempt  to  evade  the  performance  of  a 
contract  entered  into  in  England  when  he  was  twenty-four 
by  the  plea  of  infancy.   The  reverse  case  of  an  Englishman 
at  the  age  of  twenty-four  making  a  contract  in  Prussia, 
and  afterwards  repudiating  it  on  the  same  plea,  has  not 
occurred ;  but  the  other  party  to  the  contract,  who  would 
almost  inevitably  be  Prussian  by  nationality  or  domicil, 
would  necessarily  be  taken  to  know  his  own  laws ;  and, 
though  he  might  complain  that  he  had  been  defrauded, 
could  not  deny  that  the  fraud  ought  to  have  been  foreseen. 
It  is  of  course  possible  to  imagine  the  case  of  two  English- 


(a)  Suprd,  p.  46,  sea.  (b)  Male 

(c)  Bvding  v.  Smith,  2  Hagg.  Cons.  389, 
yt)  Sinonin  v.  Maillac,  2  Sw.  &  Tr.  67. 


V.  Roberts,  3  Esp.  163. 
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Part  III. 
Acts. 

Cap.  -Via. 

to 
contract. 


Capacity — 
lex  domicilii. 


men  transiently  present  in  a  country  whose  law  regarded 
them  as  infants,  although  both  had  passed  the  English 
limit  of  twenty-one  years,  and  there  entering  into  a 
contract  in  ignorance  or  in  contempt  of  the  provisions  of 
the  lex  loci.  No  English  Court  has  been  called  upon  to 
decide  upon  the  validity  of  a  plea  of  infancy  offered  under 
such  circumstances,  but  it  is  difficult  to  think  that  it  would 
be  allowed  to  prevail. 

Notwithstanding  these  considerations  and  authorities,  a 
recent  dictum  of  the  Court  of  Appeal  in  the  case  of  Sotto- 
mayor  v.  De  Barros  has  unsettled  the  whole  subject,  if,  in- 
deed, it  has  not  gone  further,  and  established  the  right  of 
the  lex  domicilii  to  decide  all  questions  of  capacity  for  every 
purpose.  SottomayorY.  De  Barros  was  a  case  which  turned 
upon  the  so-called  capacity  of  two  domiciled  Portuguese, 
who,  being  first  cousins,  were  forbidden  to  marry  by 
Portuguese  law,  to  contract  marriage  in  England ;  and 
the  Court  of  Appeal  held  that  the  law  of  Portugal  must 
prevail.  It  had  been  decided  by  Sir  R.  Phillimore  in  the 
court  below,  following  the  stricter  precedents  of  English 
law,  that  the  law  of  England,  the  place  where  the  contract 
of  marriage  was  entered  into,  had  been  satisfied,  and  that 
the  marriage  was  consequently  valid.  The  case,  however, 
was  one  in  which  considerations  of  natural  humanity  and 
pity  called  for  a  dissolution  of  the  union,  and  the  Court  of 
Appeal,  consisting  of  James,  Baggallay,  and  Cotton,  I4JJ., 
reversed  his  decision.  There  appears  to  have  been  no 
argument  on  the  question  of  capacity  generally,  nor  is 
it  considered  in  the  judgment  with  reference  to  anything 
but  marriage,  but  the  judgment  does  state  it  to  be  "a 
well-recognised  principle  of  law"  that  the  question  of 
personal  capacity  to  enter  into  any  contract  is  to  be 
decided  by  the  law  of  domicil.  How  far  this  dictum  can 
be  regarded  as  applicable  to  that  incapacity  which  arises 
from  minority  it  may  be  difficult  to  determine;  but  if, 
with  regard  to  that  incapacity  it  is  "  a  well-recognised 
principle  of  law "  that  the  law  of  domicil  is  to  exclude 
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the  law  of  the  place  of  contract,  it  has  become  so  since    Part  in. 
Story  wrote,(a)  and  since  Lord  Eldon  sat  at  Nisi  Prius.(&)       ^■ 

It  is  in  truth  an  error  to  regard  the  so-called  contract    Cap.  VIII. 
of  marriage  as  something  to  be  governed  by  the  ordinary    OapacHy  to 
rules  which  the  law  of  contract  embodies ;  and  the  capa-      contract. 
city  to  enter  into  the  marriage  contract  may  be  regarded  Contract  of 
quite   logically   as    entirely   distinct   from   that   capacity  carriage— 
to  contract,  m  the  ordinary  sense  of  the  word,  to  which  tics  of. 
the  dictum  of  Lord  Eldon  in  Male  v.  Edberts  referred. 
The  question  of  the  capacity  of  a  man  and  woman  to 
marry,  and  of  the  consequent  validity  of  their  marriage,  is 
one  which  essentially  concerns  the  law  of  their  domicil, 
because  it  is  in  the  country  of  the  matrimonial  domicil 
that  they  intend  to  spend  their  married  life.     This  is  a 
necessary  conclusion,  because,  if  they  intend  to  spend  their 
married  life  in  any  other  place,  and  have  married  in  any 
place  in  which  they  are  not  domiciled,  they  have,  in  fact, 
quitted  their  domicil  without  an  animus  revertendi,  and  lost 
it  or  changed  it  for  another.     And  if  the  acquisition  of 
a  new  domicil  has  not  been  so  complete  as  to  divest  them 
of  the  old,  then,  in  the  eye  of  the  law,  they  do  intend  to 
return  to  the  man's  original  domicil  or  home.     It  being, 
therefore,  clear  that  the  country  of  the  matrimonial  domi- 
cil must  be  taken  as  the  place  where  the  man  and  woman 
intend  to  spend  their  married  life,  it  follows  that  the  law 
of  that  country,  and  of  no  other,  is  the  law  to  which  the 
validity,  legality,  or  morality  of  their  marriage  is  a  matter 

(a)  Story,  §  103 ;  Barge,  For.  Law,  i.  c.  4,  p.  132 ;  Westlake,  Priv.  Int. 
Law,  §  401  ;  Male  v.  Uteris,  3  Esp.  163  ;  Sinonin  v.  Maillac,  2  Sw.  &  Tr. 
67  ;  Buding  v.  Smith,  2  Hagg.  Cons!  389. 

(J)  It  may  be  desirable  to  quote  the  language  of  Haunen,  J.,  with  reference 
to  this  dictwm,  as  some  justification  of  the  attempt  in  the  text  to  criticise 
the  judgment  of  the  Court  of  Appeal  in  Sottomayor  v.  De  Barros :  "  It  is  of 
course  competent  to  the  Court  of  Appeal  to  lay  down  a  principle  which,  if 
it  formed  the  basis  of  a  judgment  of  that  Court,  must,  unless  it  should  be 
disclaimed  by  the  House  of  Lords,  be  binding  in  all  future  cases.  _  But  I 
trust  that  I  may  be  permitted  without  disrespect  to  say  that  the  doctrine  thus 
laid  down  has "  not  hitherto  been  '  well  recognised. '  On  the  contrary,  it 
appears  to  me  to  be  a  no*el  principle,  for  which,  up  to  the  present  time  there 
has  been  no  English  authority.  What  authority  there  is  seems  to  me  to  be 
the  other  way  " :  Sottomayor  v.  De  Barros  (2),  5  P.  D.  100. 
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Part  III.    of  conceni.(a)    It  is  true  that  this  argument,  if  stretched, 

'       would  almost  go  to  the  length  of  excluding  the  law  of  the 

Cap,  viii.  place  of  celebration  with  respect  to  the  forms  and  solem- 
Gapadty  to  cities  of  the  ceremony ;  but  it  will  be  shown  hereafter  (6) 
contract,  that  these  matters  are  universally  referred  to  the  lex  loci 
celebrationis,  for  the  purpose,  if  for  no  other,  of  securing 
that  the  formalities  necessary  to  bind  the  parties  shall  be 
duly  performed  ia  the  sight  of  the  only  law  which  has 
at  the  moment  of  celebration  the  right  to  control  them. 
Further,  all  that  the  principle  of  the  interest  of  the  law  of 
the  matrimonial  domicil  is  cited  for  here,  is  to  show  that 
there  is  at  any  rate  one  important  distinction  between  the 
considerations  applicable  to  the  so-called  contract  of  mar- 
riage, and  a  contract  in  the  ordinary  commercial  sense. 
The  only  marriage  contract  which  belongs  to  this  latter 
class  is  the  marriage  contract  by  which  husband  and  wife 
dispose  of  their  rights  in  each  other's  property,  a  subject 
which  has  already  been  treated  of.(c)  And  there  is 
another  distinction  between  contracts  of  commerce  and 
contracts  of  marriage,  closely  connected  with  the  former 
one,  and  arising  out  of  it.  It  is  true  that  husband  and 
wife  enter  into  an  agreement,  just  as  vendor  and  purchaser 
do,  by  which  they  mutually  bind  themselves  to  do  some- 
thing in  consideration  of  the  mutual  promises  then  made, 
but  there  the  analogy  ends.  The  fulfilment  or  non-fulfil- 
ment of  the  promise  of  vendor  and  purchaser,  for  example, 
is  a  matter  which  is  of  no  public  interest  whatever ;  and 
that  either  party,  on  making  default,  should  plead  such 
defences  as  infancy  or  the  Statute  of  Limitations  is  an 
evil  by  which  no  one  is  legally  or  even  morally  wronged 
but  the  other  party  to  the  agreement.  The  public,  or 
society  (by  whichever  name  the  same  thing  is  called), 
suffers  no  injury  at  all,  except  in  the  sense  that  an  injury 
to  the  individual  is  an  injury  to  the  State,  and  is  therefore 
prevented,  as  far  as  possible,  by  the  law.     On  the  other 

(a)  "  Locus  matrimonii  contract!  non  tarn  is  est,  ubi  contractus  nuptialis 
initus  est,  quam  in  quo  contrahentes  matrimoniuni  exercere  voluerunt." — 
Huber,  Confl.  Leg.,  i.  tit.  3,  s,  10. 

(i)  In/rd,  p.  352,  (c)  Ante,  p.  315. 


CONTEACTS.  34 1 

hand,  it  is  of  the  greatest  moral  and  social  importance  to     Pakt  III. 
the  public  interests  of  every  country,  for  reasons  which       ^^" 
need  not  be  specified,  that  those  persons  who  live  together    Cap.  VIII. 
within  its  limits  in  what  they  call  matrimony,  should  be    capacity  to 
married  in  fact.     It  cannot  be  said  that  the  breach  or  re-      contract. 
pudiation  of  a  contract  within  a  town  is  a  social  or  public 
evil  in  at  all  the  same  sense  that  the  illegitimate  connec- 
tion of  the  sexes  is  so ;  and,  at  any  rate,  the  breach  of  a 
contract  is  no  more  a  public  evil  in  the  place  where  it 
is  broken  than  in  the  place  where  it  was  made,  in  the  fre- 
quent cases  where  the  contracting  parties  are  not  both 
resident  or  even  present  in  the  place  of  performance.     The 
crowning   anomaly   which   results   from   the   attempt   to 
regard  marriage  as  a  contract  in  the  legal  sense  of  the 
term  is  to  be  found  in  the  fact  that  it  is  a  contract,  if 
a  contract  at  all,  for  the  breach  of  which  no  action  can  lie, 
and  no  damages  be  recovered,  (a) 

The  considerations  urged  above  are  perhaps  the  most 
obvious  reasons  why  the  principles  which  the  Court  of 
Appeal  have  decided  in  Sottomayor  v.  Be  Barros  (&)  are 
proper  to  decide  the  question  of  the  capacity  of  the  parties 
to  a  marriage,  should  not  be  extended,  as  some  passages 
of  the  judgment  in  that  case  seem  to  imply  they  might  be, 
to  the  question  of  the  capacity  of  the  parties  to  a  commer- 
cial contract.  What  the  capacity  to  marry,  or  to  marry  a 
particular  person,  really  is,  will  be  best  seen  by  reviewing 
the  decisions  on  the  subject,  of  which  Sottomayor  v.  Be 
Barros  is  the  last. 

The  first  case  of  any  importance  in  which  the  question  Capacity  to 
„-  ..r..T  j-i  •  i    marry — casea 

of  the  capacity  of  the  parties  to  a  marriage  appears  to  Hy^cdng  v. 

have  arises  in  an    English    court  was   that   of  Buding  Smith. 

V.  Smith, (c)  argued  in   the   Consistory  Court  of  London 

before  Lord  Stowell  in  1821.     The  marriage  in  this  case 

had  been  celebrated  at  the  Cape  of  Good  Hope,  by  the 

chaplain  of  the  British  forces  then  in  occupation  of  the 

colony,  between  British  subjects,  whose  domicil  must  b 

(a)  The  breach  of  a  promise  to  marry  is  obviously  a  different  thing, 
(i)  L.  R.  3  P.  D.  1.  (c)  2  Hagg.  Cons.  371. 
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Part  III.     assumed  to  have  been  British  also.    The  Dutch  law  at 

'       that  time  was  the  only  established  law  in  the  colony,  and 

Cap.  VIII.  its  continuance  had  been  formally  sanctioned,  so  far  as 
Capacity  to  *^s  inhabitants  were  concerned,  by  the  capitulation.  Two 
contract,  objections  were  taken  to  the  marriage,  though  scarcely 
distinguished  in  the  argument — first,  that  the  mere  for- 
malities required  by  the  Dutch  law  as  the  lex  loci  celebra- 
tionis had  not  been  complied  with  ;  and,  secondly,  that  the 
parties  were  not,  according  to  the  same  law,  of  an  age  at 
which  a  marriage  could  be  contracted  at  all  without  the 
consent  of  parents  and  guardians,  which  had  not  been 
obtained.  Lord  Stowell  held  that  the  English  law  was  to 
prevail  on  both  points,  on  the  exceptional  ground  that  the 
country  was  under  British  legal  dominion  except  so  far 
as  the  capitulation  sanctioned  the  contiauance  of  certain 
privileges  to  the  conquered,  and  that  the  marriage  in 
question  had  been  celebrated  between  British  subjects 
with  the  countenance  of  British  authority  and  British 
ministration.  It  may  almost  be  said  that  Lord  Stowell's 
judgment  amounted  to  a  decision  that  under  the  peculiar 
circumstances  of  the  case,(a)  and  between  those  parties, 
the  lex  loci  was  British,  and  therefore  coincided  with  the 
lex  domicilii.  But  the  second  question,  beiag  almost 
identical  with  that  which  arose  in  Sinonin  v.  Maillac 
forty  years  later,  would  have  raised,  if  the  lex  loci  for  those 
parties  had  been  held  to  be  Dutch,  a  direct  conflict  between 
the  lex  loci  and  the  lex  domicilii  on  the  question  of  capa- 
city; and  it  is  therefore  interesting  to  see  how  Lord 
Stowell  treated  it  by  anticipation.  Assuming  a  case  of  a 
marriage  in  Holland  between  British  subjects  domiciled 
in  England,  he  asks  whether  an  English  Court  would  hold 
it  void  because  the  Dutch  law  referred  to  above  imposed 
on  the  parties  an  incapacity  to  enter  into  it?  and  inti- 
mates a  clear  opinion  that  the  requirements  of  the  Dutch 
law  would  not  in  such  a  case  be  deferred  to  here.  (6)  It 
is  nevertheless  plain  that  the  two  questions  of  the  for- 
malities of  celebration  and  the  capacity  to  celebrate  were 

(a)  Vide  2  Hagg.  Cons.  390.  (6)  At  p.  389. 
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not  at  that  stage  of  his  decision  clearly  separated  in  his     Part  m. 
mind,  inasmuch  as,  after  referring  to  the  cases  decided      ^°^' 
on  the  mode  of  celebration,  he  expressly  guards  himself  Cap.  Vin. 
against  being  supposed  to  accept  Huber's  doctrine  as  to    Capacity  to 
personal  capacity  impressed  once  for  all  by  the  domiciliary     contract. 
law.     "I  do  not  mean  to  say  that  Huber  is  correct  in 
laying  down  as  universally  true,  that  'personates  qucditates, 
alicid  in  certo  loco  jure  impressas,  uMque  circumferri,  et 
persofiam  comitari ' — ^that  being  of  age  in  his  own  country, 
a  man  is  of  age  in  every  other  country,  be  the   law  of 
majority  in  that  country  what  it  may."     It  can  hardly  be 
doubted  that  what  the  Court  of  Appeal  in  Sottomayor  v. 
i?6 -Sarros  (a)  declared  to  be  a  "  well-recognised  principle 
of  law"  with  I'egard  to  capacity,  was  not  recognised  as 
established  by  Lord  Stowell  in  1821. 

In  Conway  v.  Beadey  (&)  (1831)  it  was  decided,  accord-  Conway  v. 
ing  to  the  head-note,  that  the  lex  loci  contractus  will  not  ^^'^^'^V- 
prevail  when  either  of  the  contracting  parties  is  under 
a  legal  incapacity  by  the  law  of  the  domicil.  Dr.  Lush- 
ington,  in  his  judgment,  confined  himself  to  the  case  of 
the  same  domicil  being  common  to  both  man  and  woman, 
and  no  light  is  therefore  to  be  gathered  from  his  decision 
upon  the  question,  as  to  which  there  is  obviously  room 
for  argument,  whether  the  law  of  the  husband's  domicil 
would  be  followed  in  opposition  to  that  of  the  wife,  in  a 
case  (for  example)  where  her  law  forbade,  and  his  per- 
mitted, the  marriage,  or  vice  versd.  In  comparing  the 
personal  capacity  or  incapacity  to  marry  to  the  status  of 
legitimacy  which  was  so  fully  discussed  in  Doe  d.  Mrt- 
whistle  V.  Vardill,(c)  Dr.  Lushington  undoubtedly  went 
far  towards  laying  the  foundation  of  the  decision  in  Sotto- 
mayor V.  Be  Barros.  It  should  nevertheless  be  remem- 
bered that  the  "  capacity  to  marry,"  which  was  in  question 
in  Conway  v.  Beazley,  was  simply  dependent  upon  the 
answer  to  be  given  to  the  inquiry  whether  the  husband 
was  or  was  not  already  married  at  the  time  of  the  marriage 
which  it  was  sought  to  annul ;  and  it  was  conceded  that 

(a)  L.  K.  3  P.  D.  I.        (6)  3  Hagg.  Eocl.  639.        (c)  S  B.  &  C.  438. 
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Paet  III.    lie  was  already  married   at  that  time,  unless  a  Scotcli 
^™^'       divorce  was  to  be  held,  in  the  eye  of  the  English  law, 

Cap.  VIII.    competent  to  dissolve  a  marriage  previously  celebrated  in 
"  England,  (a) 

Neither  of  the  above  cases  appears  to  have  been  cited 
in  the  case  of  Sinonin  v.  MaiUac,(b)  and  the  question  of 
the  conflict  between  the  lex  loci  and  the  lex  domicilii  as  to 
Capacity  was  there  treated  by  Sir  Cresswell  Cresswell 
almost,  if  not  quite,  as  a  case  of  the  first  impression.  The 
marriage  which  it  was  there  sought  to  dissolve  was  one 
celebrated  in  England  between  French  subjects  domiciled 
in  Prance,  without  the  formal  consents  required  at  their 
respective  ages  by  French  law.  In  the  judgment  delivered 
after  deliberation  there  is  again  authority  directly  opposed 
to  the  dictwm  of  the  Court  of  Appeal  in  Sottomayor  v.  De 
JBarros,(c)  that  it  is  a  "  well-recognised  priaciple  of  law 
that  the  question  of  personal  capacity  to  enter  into  any 
contract  is  to  be  decided  by  the  law  of  domicil."  Sir 
Cresswell  Cresswell  certainly  did  not  recognise  it  in  i860, 
as  he  says,  "  In  general,  the  personal  competency  or  incom- 
petency of  individuals  to  contract  has  teen  held  to  depend 
upon  the  law  of  the  place  where  the  contract  was  made.  But 
it  was  and  is  contended  that  such  rule  does  not  extend  to 
contracts  of  marriage,  and  that  parties  are  with  reference 
to  them  bound  by  the  law  of  their  domicil.  This  question, 
of  so  much  importance  in  all  civilised  communitieSj  has 
been  largely  discussed  by  jurists  of  all  nations,  but  they 
all  apply  their  observations  to  controversies  arising,  not  in 
the  countries  where  the  marriage  was  celebrated,  but  in 
other  countries  where  it  is  brought  in  dispute,  and  of 
which  the  parties  were  domiciled  subjects.'Xi^)  The  con- 
clusion which  Sir  Cresswell  Cresswell  came  to,  after 
examining  such  authorities  as  were  cited  before  him,  was 
that  the  lex  loci  must  prevail  in  this  as  in  other  cases  of 

(a)  LoUey's  Case,  Eubs.  &  Ey.  237  ;  M'Cartliy  v*,  Vecaix,  2  Buss.  &  My. 
614  ;   Warrender  v.  Warrender,  2  CI.  &  F.  550  ;  and  suprii,  p.  85. 

(b)  2  Sw.  &  Tr.  67.  _        (c)  L.  R.  3  P.  D.  i. 
(d)  See  Scrimshire  v.  Scrimshire,  2  Cons.  395  ;  Middleton  v.  Janverin, 

2  Cons.  437  ;  Compton  v.  Beareroft,  2  Cons.  444,  cited  by  Sir  Cresswell 
Cresswell  in  his  judgment. 
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contract,  and  that  the  fact  that  the  parties  were  forbidden     Part  IIL 
by  their  domiciliary  law  to  marry  without  the  consent  of         '"^' 
certain  other  persons  afforded  no  ground  for  a  decree  of   Cap.  VIII. 

^"1%-     _  Capacity  to 

Following  almost  immediately  upon  the  case  last  re-      contract. 

ferred  to  came  that  of  Brook  v.  Brook,(a)  which  was  ^^ook  v. 
carried  to  the  House  of  Lords  in  1861,  and  gave  rise  to  Srooh. 
a  discussion  by  the  highest  legal  authority  of  the  question 
now  under  consideration.  The  marriage  in  that  case  was 
that  of  a  widower  with  his  deceased  wife's  sister,  both  the 
parties  being  domiciled  in  England,  but  having  gone  to 
Denmark  for  the  purposes  of  the  ceremony.  Such  mar- 
riages are  prohibited  by  English  law  (5  &  6  Will.  IV. 
c.  S4),(6)  but  are  valid  by  the  law  of  Denmark.  It  was 
held  by  the  House  of  Lords  that  on  such  a  matter  the  law 
of  the  domicil  must  prevail,  and  that  the  marriage  was 
void.  The  judgment  of  Lord  Campbell  (Lord  Chancellor) 
was  put  upon  the  ground  that  the  essentials  of  a  marriage 
contract  were  to  be  regulated  by  the  lex  domicilii,  the  forms 
by  the  lex  loci.  The  question  arises,  upon  this,  whether 
the  capacity  or  incapacity  to  marry  is  to  be  regarded  as  a 
form  or  an  essential.  It  will  be  further  necessary  to  seek 
for  a  definition  of  capacity,  that  it  may  be  seen  whether 
the  employment  of  that  term  in  Sottomayor  v.  Be  Barros 
was  strictly  correct  or  not  in  a  logical  sense. 

Capacity  is  obviously  in  theory  a  quality — one  of  those 
gualitates  personales  impresses  of  which  Huber  speaks — and 
may  be  taken  as  equivalent  to  a  legal  power  of  doing  an 
act  which  can  admittedly  be  done  by  some  persons.  If 
the  act  to  which  the  capacity  is  referred  cannot  legally  be 
done  at  all,  it  is  a  misuse  of  words  to  speak  of  a  legal 
capacity  or  incapacity  to  do  it.  Speaking  in  this  strict 
sense,  capacity  is  only  remarkable  by  its  absence — it  is 
invariably  some  incapacity  that  characterises  the  excep- 
tional case  of  which  the  law  is  called  upon  to  take  notice. 

(6)  Previously  to  this  statute  marriages  of  persons  within  the  prohibited 
degrees  of  affinity  were  voidable  only. 
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Part  III.    Full  capacity,  in  short,  is  the  ordinary  status  or  condition 

■       of  mankind,  which  can  never  give  rise  to  criticism  or 

Cap.  VIII.  remark  ;  and  the  only  (a)  logical  incapacities  which  exist 
Qapacity  to  ™  English  law  are  those  occasioned  by  infancy  and 
contract,  insanity.  A  law  which  purports  to  impose  a  general 
incapacity  does  not  impose  an  incapacity  at  all ;  it  simply 
prohibits  an  act.  No  man  can  marry  his  deceased  wife's 
sister  by  English  law,  and  therefore  no  man  can  properly 
be  said  to  be  under  an  incapacity  to  do  so.  It  is  remark- 
able that,  in  accordance  with  this  view,  the  word  "  capa- 
city "  does  not  actually  occur  throughout  the  whole  of 
Lord  Campbell's  judgment  in  Brook  v.  Brook,  though  it  was 
made  the  foundation-stone  of  the  decision  of  the  Court 
of  Appeal  in  Sottomayor  v.  Be  Barros.Q)) 

Leaving  out  of  consideration,  therefore,  for  the  present, 
the  word  "  capacity,"  it  will  be  well  to  consider  what  are  the 
essentials  of  the  marriage  contract  to  which  the  judgments 
in  Brook  v.  Brook  referred.  It  will  be  seen  on  an  exami- 
nation of  that  case  that  the  only  "  essential "  alluded  to 
was  the  relation  to  each  other  of  the  parties  to  the  mar- 
riage, and  the  decision  of  the  House  of  Lords  amounted 
simply  to  this,  that  the  law  of  the  domicil  is  the  proper 
law  to  say  whether  the  relation  between  the  suggested  hus- 
hand  and  wife  is  such  that  a  marriage  between  them  can 
be  permitted  or  recognised.  If  the  domiciliary  law  holds 
that  a  marriage  between  persons  so  connected  is  incestu- 
ous or  in  any  other  way  unlawful,  the  law  of  every  other 
country  is  bound  to  accept  its  decision  with  regard  to  all 
persons  whose  domicil  renders  them  subject  to  it.(c)  This 
is  the  decision  in  Brook  v.  Brook,  but  it  must  not  be  strained 
to  extend  to  cases  which  it  does  not  naturally  cover.  The 
domiciliary  law  must  absolutely  forbid  such  marriage,  not 
merely  place  an  impediment  in  the  way  of  its  being  con- 
tracted.    To  say,  for  example,  as  in  Sinonin  v.  MaiUac,(d) 

(a)  Since  the  abolition  of  slavery.  The  status  of  a  slave  formerly  involved 
incapacities  in  the  strictest  sense  of  the  word. 

(S)  L.  E.  3  p.  D.  I. 

(c)  Inasmuch  as  the  wife's  domicil  becomes  the  husband's  npon  the 
marriage,  it  is  the  law  of  bis  domicil,  not  hers,  which  must  in  all  cases  be 
looked  to.  This  appears  a  necessary  conclusion,  but  there  is  no  express 
decision  :  vide  suprd,,  p.  343.  {d)  2  Sw.  &  Tr.  67. 
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that  parties  under  a  eertaia  age  shall  not  marry  without  Part  m. 
the  consent  of  certain  other  people,  is  neither  to  define  a  -^f^- 
natural  incapacity  (as  is  done  by  a  law  which  fixes  a  Cap.  VIII. 
given  age  as  the  period  of  infancy  for  its  subjects),  nor  to  Capacity  to 
declare  that  a  particular  sort  of  marriage  is  incestuous  contract. 
or  unlawful.  It  is  merely  the  addition  of  a  ceremonial 
form,  the  construction  of  an  artificial  impediment.  On  the 
other  hand,  where  the  law  of  the  domicil  forbids  a  mar- 
riage between  first  cousins,  as  in  Sottomayor  v.  Be  Barros, 
and  declares  such  to  be  absolutely  unlawful,  that  amounts 
to  a  prohibition  against  the  contracting  of  such  a  mar- 
riage at  all,  and  is  a  very  different  thing  from  a  direction 
as  to  the  manner  in  which  it  may  be  contracted  effectu- 
ally. The  laws  of  other  countries  are  bound  to  recognise 
a  prohibition  addressed  by  a  domiciliary  law  to  its  own 
subjects,  but  not  to  follow  its  directions  for  performance. 
It  may  be  added,  that  this  distinction  is  not  affected  by 
the  fact  that  in  Sottomayor  v.  Be  Barros  the  Portuguese 
law  would  have  consented  to  its  own  efEacement  if  a  dis- 
pensation from  the  Pope  had  been  obtained.  Dispensa- 
tion with  a  law  is  in  principle  a  very  different  thing  from 
compliance  with  its  directions,  though  in  practice  the 
effect  of  the  two  may  sometimes  be  similar.  In  such  a 
case  as  Sottomayor  v.  Be  Barros,  the  law  of  Portugal  does 
not  say  that,  when  first  cousins  wish  to  intermarry,  they 
shall  obtain  the  written  consent  of  the  Pope  to  their  doing 
so.  It  says  they  shall  not  marry  at  all,  and  such  a  pro- 
hibition by  a  domiciliary  law  is  not  the  less  complete,  as 
far  as  other  tribunals  are  concerned,  because  the  same 
domiciliary  law,  under  certain  circumstances,  allows  itself 
to  be  dispensed  with. 

The  distinction  which  it  has  been  attempted  in  the  Steek  v. 
preceding  paragraph  to  draw  between  a  prohibition  of  an  ''  ^ 
act,  and  a  direction  as  to  the  manner  in  which  it  must  be 
performed,  is  supported  by  the  Irish  decision  of  Steele  v. 
BraddeU,(a)  referred  to  with  approval  by  Lord  Campbell  in 
Brook  V.  Brook.  By  the  Irish  Marriage  Act  (9  Geo.  II.  c.  11) 
it  is  enacted  that  all  marriages,  when  either  of  the  parties 
(a)  Milw.  Eool.  Eep.  (Ir.)  p.  I. 
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Paet  ni.    is  under  the  age  of  twenty-one,  contracted  without  the 

™"        consent  of  the  father  or  guardian,  shall  be  absolutely  null 

Cap,  vni.    and  void  to  all  intents  and  purposes.    In  Steele  v.  BraMell 

Capacity  to   *^®  marriage  was  celebrated  in  Scotland,  and  the  husband, 

contract,  a  minor,  had  not  obtained  the  required  consent.  A  suit 
was  thereupon  brought  without  success  by  his  guardian  in 
the  Irish  court  to  annul  the  marriage,  on  the  ground  that 
the  statute  created  a  personal  incapacity  in  its  domiciled 
subjects  to  contract  marriage  while  minors,  in  any  place, 
without  the  consent  stipulated  for  in  the  enactment. 
"This,"  says  Lord  Campbell,(a)  "was  a  marriage  between 
parties,  who  with  the  consent  of  parents  and  guardians 
might  have  contracted  a  valid  marriage  according  to  the 
law  of  the  country  of  the  husband's  domicil,  and  the  mode 
of  celebrating  the  marriage  was  to  be  according  to  the 
law  of  the  country  in  which  it  was  celebrated.  But  if  the 
union  between  these  parties  had  been  prohibited  by  the 
law  of  Ireland  as  '  contrary  to  the  law  of  God,'  undoubtedly 
the  marriage  would  have  been  dissolved.  Dr.  Radcliff 
expressly  says  that  it  cannot  be  disputed  that  every  State 
has  the  right  and  power  to  enact  that  every  contract  made 
by  one  or  more  of  its  subjects  shall  be  judged  of,  and  its 
validity  decided,  according  to  its  own  enactments  and  not 
according  to  the  laws  of  the  country  wherein  it  was 
formed."  (How  far  this  latter  dictum  may  be  regarded  as 
applicable  to  contracts  in  the  ordinary  sense  of  the  word 
has  been  considered  above.  (6))  On  the  same  principle 
it  is  clear  that  the  provisions  of  the  English  Marriage  Act 
(26  Geo.  II.  c.  33),  as  to  the  previous  consents  required  to 
render  the  marriage  of  minors  valid,  were  not  intended  to 
apply  to  marriages  celebrated  out  of  England,  any  more 
than  the  other  provisions  in  that  Act  as  to  the  necessity 
for  banns  or  licence.  The  Act,  in  Lord  Campbell's  words, 
did  not  touch  the  essentials  of  the  contract,  or  prohibit 
any  marriage  which  was  before  lawful.  It  dealt  with 
formalities  and  celebration  alone.(c)     There  is,  it  is  true, 


a)  Brook  v.  Brooh,  9  H.  L.  C.  216.  (i)  Ante,  pp.  339,  340. 

'c)  Brooh  V.  Brooh,  9  H.  L.  C.  215. 
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one  description  of  prohibition  of  marriage  absolutely  which     Part  III. 
is   conceivable,  and  would   amount,  did  it  exist,  to  an       ■*^''^^- 
assumption   by  the  law  to  create  an  incapacity  in  the    Cap.  Vlll. 
proper  sense.     It  has  been  suggested  that  the  effect  of    Capadty  to 
attainder  is  to  incapacitate  the  attainted  person  from  con-     contract. 
tracting  a  valid  marriage  at  all ;  but  however  the  law  of 
some  foreign  countries  may  regard  the  attainder  of  their 
subjects,  it  has  been  decided,  first,  that  attainder  by  English 
law  does  not  create  even  an  incapacity  to  marry  in  England ; 
and,  secondly,  that  even  if  it  did  so,  it  would  not,  except 
by   express   enactment   to   that   effect,  claim  any   extra- 
territorial effect,  so  as  to  prohibit   the  marriage  of   the 
attainted  person  abroad.(a)     It  is  quite  clear  that  what- 
ever  claim    might  be  made   by  the  law   of   a  particular 
country  in  this  respect,  it  could  be  entitled  to  no  inter- 
national or  extra-territorial  recognition  whatever,  on  the 
double  ground  that  political  offences  are  ignored  altogether 
in  non-domestic  tribunals,  and  that  a  law  which  imposed 
an  absolute  incapacity  to  marry  at  all  must  be  opposed  to 
the  public  policy  of  every  civilised  community. 

The  examination  of  the  foregoing  cases  on  the  question 
of  the  capacity  to  contract  a  marriage,  taken  in  conjunction 
with  authorities  cited  above  (&)  as  to  the  capacity  to  con- 
tract in  a  commercial  sense,  shows,  it  is  submitted,  that 
the  decision  of  the  Court  of  Appeal  in  Sottomayor  v.  De  Capacity  for 
JBarros  (c)  accorded  in  substance  with  the  authority  of ""'  contract. 
precedents,  but  was  expressed  in  terms  not  warranted  by 
that  authority,  and  involved  dicta  directly  opposed  to  it. 
"  None  of  the  cases  cited,"  said  Lord  Campbell  in  Brook 
V.  BrooJc,{d)  "  can  show  the  validity  of  a  marriage  which 
the  law  of  the  domicil  of  the  parties  condemns  as  in- 
cestuous, and  which  could  not,  by  any  forms  or  consents, 
have  been  rendered  valid  in  the  country  in  which  the 
parties  were  domiciled."  It  is  submitted  that  that  is  the 
only  principle  upon  which  Sottomayor  v.  Be  Barros  should 
have  been  decided. 

(a)  Kynnaird  v.  Leslie,  L.  K.  i  C.  P.  389.  (b)  AiOe.m- 47.  339- 

(c)  L.  E.  3  P.  D.  I.  W  9  H.  h,  C.  218. 
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Pakt  hi.        The  doctrine  of  the  prevalence  of  the  lex  domicilii  hasj 

'       however,  been  extended,  since  Sottomayor  v.  De  Barros  was 

Cap.  VIII.    decided,  to  the  capacity  of  the  spouses  to  contract  with 
Capacity  to  respect  to  their  movable  property.(a)     It  will  be  seen  by 
contract,     referring  to  the  earlier  portion  of  this  treatise,  where  the 
general  subject  of  capacity  is  discussed,  that  there  are 
reasons  for  referring  all  questions  arising  on  marriage  to 
the  law  of  the  domicil ;  and  that  the  question  of  capacity 
to   enter   into   an  ordinary  mercantile  contract   has  not 
directly  arisen  since  Lord  Eldon  ruled  in  favour  of  the  lex 
loci  in  1 800.(6) 
Eoyal  Mar-  The  prohibitions  of  the  Eoyal  Marriage  Act  have  been 

""ge  c .  before  alluded  to,  and,  inasmuch  as  they  forbid  certain 
marriages  without  the  previous  consent  of  the  reigning 
Sovereign  under  the  Great  Seal,  clearly  ought  in  principle 
to  be  regarded  as  only  imposing  an  additional  formality, 
which  the  law  of  another  country  would  not  be  justified  in 
requiring  when  the  marriage  was  celebrated  within  its 
jurisdiction.  So  far  as  the  laws  of  foreign  States  are  con- 
cerned, there  is  no  difference  in  theory  between  the  con- 
sent of  a  parent  or  guardian,  and  the  consent  of  the 
reigning  Sovereign  under  the  Great  Seal.  But  so  far  as 
the  law  of  England  is  concerned,  it  is  clearly  competent 
for  it  to  say  that  it  will  regard  certain  marriages  as  invalid, 
wherever  celebrated.  It  cannot  compel,  or  even  expect, 
other  States  to  adopt  its  view,  but  it  can  and  does,  assert 
its  own  intention  to  take  it.  It  can,  that  is,  and  does 
impose  a  personal  incapacity  on  the  members  of  the  royal 
family,  by  declaring  that  it  wUl  act  upon  the  supposition 
that  such  an  incapacity  has  been  imposed.  In  accordance 
with  this  view  the  House  of  Lords  decided  in  the  Sussex 
Peerage  Case  (c)  that  the  provisions  of  the  Eoyal  Marriage 
Act  extended  to  marriages  celebrated  out  of  England,  and 
that  the  law  would  not  allow  its  object  and  intention  to 
be  defeated.     It  is  noteworthy  that  in  the  opinion  of  the 

(a)  Be  Ooolce's  Trusts,  56  L.  J.  Ch.  637.    Of.  Cdqper  v.  Cooper,  13  App. 
Cas.  88,  108. 
(6)  Male  v.  Roberts,  3  Esp.  163.     See  ante,  Chap,  III,  p.  47,  sej. 
(c)  II  C1..&  F.  85  ;  and  see  ante,  p.  83. 
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judge  in  that  case  the  same  distinction  is  drawn  between  Pakt  m. 
the  essentials  and  the  formalities  of  a  marriage  contract,       •^°™" 

the  prohibitive  and  the  directory  part  of  the  enactment,  Cap.  Till, 

that  has  already  been  shown  to  be  deducible  from  Brook  v.  Capacity  to 
Brooh  (a)  and  its  cognate  cases.  contract. 


aUMMABT. 
CAPACITY   TO   CONTRACT. 

The  capacity  to  enter  into  the  contract  of  marriage  is  p.  338. 
governed  by  the  lex  domicilii. 

The  capacity  to  enter  into  a  matrimonial  contract  as  to  p.  350. 
movable  property  is  governed  by  the  same  law. 

The  language  of  the  cases  establishing  the  two  former  p,  338,  sej. 
propositions  is  large  enough  to  include  cases  of  capacity  to 
enter  into  a  me'rcaiitile  contract ;  but  the  older  authorities 
are  in  favour  of  the  lex  loci,  and  the  question  has  not 
arisen  in  recent  years. 

In  the  contract  of  marriage,  the  question,  strictly  speak-  p.  349. 
ing,  is  generally,  not  one  of  the  capacity  or  incapacity 
of  the  parties,  but  of  the   legality  or  illegality  of  the 
marriage. 

The  law  of  the  matrimonial  domicil  is  the  proper  law  to  pp.  345-347. 
decide  whether  the  marriage  can,  by  the  use  of  any  forms, 
ceremonies,  or  preliminaries,  be  effected. 

The  law  of  the  place  of  celebration  is  the  proper  law  to 
decide  what  forms,  ceremonies,  or  preliminaries  shall  be 
employed. 

If  the  law  of  the  matrimonial  domicil  is  such  that  the 
marriage  cannot  be  effected  by  obeying  its  directions,  but 
can  be  effected  by  obtaining  a  dispensation  from  its  pro- 
hibitions, the  marriage  cannot,  in  the  absence  of  such 
dispensation,  be  legalised  by  the  law  of  the  place  of 
celebration. 

The  law  of  any  country  may,  and  the  English  Royal  p.  350. 
Marriage  Act  does^  not  only  prohibit  certain  persons  from 

(o)  9  H.  L.  C.  193. 
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Paet  m. 

Acts. 


contracting  marriage  in  England   except  on  prescribed 
conditions,  but  refuse  to  recognise  any  marriage  contracted 
Cap.  YIII.    by  such  persons  elsewhere  when  those  conditions  have  not 
been  complied  with. 


'  to 


contract. 


Forms  of 
contract — 
lex  loci. 


(b)  Formalities  and  Legality  of  the  Contract. 

The  capacity  of  the  parties  to  a  contract  having  thus 
been  determined,  the  question  next  arises,  by  what  law 
the  formalities  and  ceremonies  of  the  contract  are  to  be 
regulated.  It  has  been  already  shown  that  the  rule  with 
respect  to  the  contract  of  marriage  is  that  the  forms  must 
depend  upon  the  leo:  loci  celebrationis  alone ;  (a)  and  it  is 
undoubted  that  this  is  only  a  consequence  of  the  general 
principle  which  applies  to  contracts  generally,  of  whatever 
nature  and  wheresoever  celebrated.  The  formalities  and 
ceremonies  which  the  law  of  the  place  of  celebration 
demands  for  the  constitution  of  a  contract  are  to  be  tested 
by  that  law  alone ;  and  if  they  satisfy  it,  no  other  law  has 
a  right  to  demand  more,  or,  in  the  other  event,  to  accept 
less.(&)  So  far  as  regards  the  formalities  of  contracts,  the 
maxim  of  the  civil  law,  "  locus  regit  actum,"  is,  with  one 
exception  more  apparent  than  real  (the  transfer  of  immov- 
ables (c)),  adopted  by  the  law  of  England.  The  point 
where  a  conflict  of  law  does  nevertheless  arise  is  the  dis- 
tinction between  the  requisite  formalities  of  celebration 
and  the  requisite  proof  that  the  contract  was  duly  cele- 
brated, between  the  creation  of  the  obligation  and  the 
evidence  of  its  existence,  between  the  origin  of  the  liability 
under  the  lex  loci  and  the  procedure  required  for  the  remedy 
by  the  lex  fori.  This  conflict  was  well  indicated  in  Huber 
V.  Steiner  (d)  by  Tindal,  C.J. :  "  The  distinction  between 
that  part  of  the  law  of  the  foreign  country,  where  a  personal 
contract  is  made,  which  is  adopted,  and  that  which  is  not 
adopted  by  our  English  Courts  of  law,  is  well  known  and 

(a)  Ante,  p.  71  ;  Brooh  v.  Brook,  9  H.  L.  C.  193. 

(6;  Benliam  v.  Mornington,  3  C.  B.  133  ;  Burge,  For.  Law,  vol.  J.  p.  29; 
Story,  Conflict  of  Laws,  §§  260,  262 ;  Lerovx  v.  Brown,  12  C.  B.  801 ; 
Warrenden'v.  Warrenden,  9  Bligh,  no,  per  Lord  Brougham.  See  as  to 
bills  of  exchange,  sect.  72  of  45  &  46  Vict.  c.  61. 

(c)  Ante,  p.  193  ;  infrd,,  p.  359.  {d)  2  Scott,  326. 
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established;  viz.,  that  so  much  of  the  law  as  affects  the    Fart  III. 
rights  and  merits  of  the  contract,  all  that  relates  ad  litis       t^" 
decisionem,(a)  is  adopted  from  the  foreign  country ;  so  much    Cap.  VIII. 
of  the  law  as  affects  the  remedy  only,  all  that  relates  ad  litis    Cmtract— 
ordinationem,  is  taken  from  the  lex  fori  of  that  country  Formalities. 
where    the    action  is  brought."      The    principles    here  Essentials  and 
acknowledged  are  also  clearly  laid  down  in  British  Linen  j^'??^^ 
Company  v.  Drum7nond,(l))  Be  la  Vega  v.  Vianna,(c)  and  between. 
Don  V.  IAppman,{d)  overruling  an  older  decision  in  which 
a  contrary  view  appears  to  have  been  taken.(«)     It  may 
therefore  be  regarded  as  beyond  dispute  that  whatever 
relates  to  the  enforcement  of  the  remedy  sought  must  be 
determined  by  the  lex  fori,  the  law  of  the  country  to  the 
tribunals  of  which  the  appeal  is  made.     But  when  a  law, 
like  the  English  Statute  of  Frauds,  makes  a  particular 
species  of  evidence  necessary  to  establish  the  constitution 
of  the  contract  which  was  not  foreseen  or  required  by  the 
law  of  the  place  of  celebration,  or  rejects  evidence  which 
that  law  would  have  admitted,  it  becomes  more  difficult  to 
determine   whether  this   question   belongs   peculiarly   to 
the  enforcement  of  the  remedy,  or  to  the  materiality  of  the 
contract.     A  similar  difficulty  arises,  where  the  English 
law,  as  the  lex  fori,  instead  of  being  more  stringent  than 
the  law  of  the  locus  contractus,  is  less  so,  and  admits 
evidence  which  would  have  been  rejected  in  the  forum 
celebrationis  or  solutionis,  as  the  case  may  be.     It  has  been 
decided,  as  will  be  shown  immediately,  that  both  these 
questions  belong  to  procedure,  and  are  to  be  determined 
by  the  lex  fori  alone ;  and  this  is  so  even  where  the  matters 
to  which  the  questionable  evidence  relates  are  themselves 
mere  formalities  of  celebration.     The  distinction,  which  it 
is  rather  difficult  to  discern  at  first  sight,  appears  to  be 
this.     The  lex  fori  does  not  attempt  to  dictate  to  those 
who  contract  beyond  its  jurisdiction  what  ceremonies  or 
formalities  shall  be  employed,  nor  does  it  examine  a  con- 
fa)  Vide  Bartolus,  Comm.  Cod.  I.  i.  i.  (b)  lo  B.  &  C.  903. 
[c)  l_B.  &  Ad.  284.                                         W  5  CI.  &  F.  I. 
V.  Jones,  13  East,  439, 
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Paet  III  tract  that  is  properly  evidenced  before  it,  to  see  whether 
°™"  the  forms  and  ceremonies  actually  used  are  such  as  it  is 
Oap.  Vin.  accustomed  to.  But  it  has  its  own  rules  of  evidence  as  to 
Contract—  t^®  manner  in  which  a  contract  must  be  proved  as  a  fact, 
Formalities,  whether,  for  example,  by  parol  testimony  or  by  writing, 
and  to  these  it  adheres,  whatever  may  have  been  the 
requirements  of  the  foreign  law.  The  question  of  stamped 
documents  is  governed  by  the  same  considerations.  Facts, 
such  as  the  payment  of  money  to  another's  use,  will  be 
accepted  as  proved  by  the  lex  fori  without  the  evidence  of 
a  foreign  stamp ;  (a)  but  if  the  law  of  the  place  where  a 
contract  is  made  declare  that  it  shall  be  void  unless  a  stamp 
is  used,  it  cannot  be  sued  upon  or  enforced  elsewhere. 
These  principles  are  illustrated  by  the  following  cases. 
Eequirements  I.  First,  the  lex  fori  prevails,  when  its  rules  as  to  evi- 
toe-Sdence*^  dence  are  more  stringent  than  those  of  the  lex  loci  cele- 
hrationis  or  solutionis — ^that  is,  where  it  demands  evidence 
which  they  do  not  require,  or  rejects  evidence  which  they 
admit.  Thus,  in  Lerowx,  v.  Brown  Q})  it  was  held  that 
s.  4  of  the  Statute  of  Frauds,  providing  that  no  action 
shall  be  brought  upon  certaia  contracts  that  are  not  evi- 
denced by  writing,  applied  to  contracts  made  abroad.  In 
that  case  Jervis,  O.J.,  said,  "  It  is  not  denied  that  if  s.  4 
of  the  Statute  of  Frauds  applies  to  the  contract  itself  or 
to  the  solemnities  of  the  contract,  it  cannot  be  enforced 
here.  I  am  of  opinion  that  the  section  in  question  agpfe 
710^  to  the  solemnities  of  the  contract,  but  to  the  procedure, 
and  therefore  that  the  contract  cannot  be  sued  upon  here." 
Acehcil  V.  Zevy  (c)  shows  that  the  Statute  of  Frauds  simi- 
larly claims  to  regulate  procedure  when  in  competition, 
not  with  the  law  of  the  place  of  celebration,  but  with  the 
law  of  the  place  of  performance.  That  was  an  action  for 
the  non-receipt  of  goods  ordered  by  the  defendant  in 
London  from  the  plaintiff  in  Spain,  the  letter  conveying 
the  order  being  an  imperfect  memorandum  within  the 
Statute  of  Frauds.     Mr.  Westlake  cites  this  case  for  the 

(u)  Bristow  V.  Sequevitte,  5'  Ex.  275,  279.  (i)  12  C.  B.  801. 

(c)  10  Bing.  376. 
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proposition  ttat  when  there  were  several  parties  to  a  con-  Part  m. 
tract,  the  solemnities  which  must  be  satisfied  by  each  are  ^^ 
those  of  the  place  where  he  engages  himself,  and  says  Cap.  vni. 
that  the  Statute  of  Frauds  applied  because  the  defendants  contract— 
wrote  their  letter  ordering  the  goods  in  England.  But  Formalities, 
according  to  the  passage  just  cited  from  the  judgment  in 
Zeroiox  v.  Brovm,(a)  the  Statute  of  Frauds  does  not  apply 
to  solemnities  at  all.  If  it  did,  it  is  there  expressly  stated 
that  it  would  not  regulate  contracts  merely  in  the  right 
of  the  lex  fori,  but  the  very  ground  of  that  decision  was 
that  it  applied,  not  to  solemnities,  but  to  procedure.  The 
real  conflict  in  Acebal  v.  Levy  appears  to  have  been  be- 
tween the  English  law,  claiming  to  regulate  procedure  as 
the  lex  fori,  and  the  Spanish  law  as  the  lex  loci  solutionis. 
The  contract  proved  (apart  from  the  question  of  the 
Statute  of  Frauds)  was  a  contract  that  the  plaintiff  should 
load  a  particular  vessel  then  lying  at  a  Spanish  port  with 
nuts  at  the  shipping  price  of  that  port.  This  being  done, 
there  was  a  delivery  to  the  defendant  on  board  their  ship 
in  Spain,  and  though  the  Court  did  not  consider  that 
there  was  an  acceptance  to  bind  the  defendant  and  take 
the  case  out  of  the  Statute  of  Frauds,  yet  it  is  difficult  to 
see  how  any  law  but  the  Spanish  can  be  regarded  as  the 
law  of  the  place  of  performance.  The  Statute  of  Frauds 
was  therefore  held  to  apply,  not  because  the  defendant 
promised  in  England — according  to  ZerotuB  v.  Broimi  it 
would  have  been  the  same  wherever  he  promised — but 
because  its  provisions  are  intended  to  regulate  procedure, 
and  the  law  of  the  place  of  performance  of  a  contract 
cannot,  in  an  English  court,  be  allowed  to  compete 
with  it. 

2,  When  the  lex  fori  admits  evidence  which  the  lex  loci 
celebrationis  would  have  rejected,  the  facts  will  be  taken 
as  sufficiently  proved,  but  if  they  disclose  that  the  solem-  Requirements 
nities  required  by  the  lex  loci  celebrationis  were  not  ful-  ^^  g^i^gnc*^ 
filled,  then  in  accordance  with  that  law  the  contract  will 
be  held  void.     Thus,  it  is  now  established  that  a  written 

(a)  12  C.  B.  801. 
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Part  III.  contract  wMcli  does  not  bear  the  stamp  required  by  the 
^f^  law  of  the  place  where  it  was  made  cannot  be  sued  upon 
Cap.  vm.  in  England,(a)  though  the  opposite  view  had  formerly 
Contract—  ^^^^  taken,(&)  on  the  ground  that  the  revenue  laws  of  a 
Formalities,  foreign  State  need  not  be  regarded.  But  in  Bristow  v. 
Sequeville  a  receipt  proving  the  payment  of  money  to  the 
use  of  another  was  admitted  in  evidence,  though  without 
the  stamp  required  by  the  law  of  the  locus  actus;  and, 
although  Mr.  Westlake  expresses  his  dissent  from  this 
decision, (c)  it  is  submitted,  with  all  respect  to  his  authority, 
that  it  is  in  perfect  accordance  with  the  principles  of  .4 foes 
V.  Hodgson  and  Olegg  v.  Levy.  The  lex  loci  actios  no  doubt 
said  that  such  a  receipt,  unstamped,  should  not  be  ad- 
mitted to  prove  the  payment.  That,  in  the  opinion  of 
Lord  Oranworth,  was  a  pure  question  of  procedure,  and 
so  far  it  is  difi&cult  to  see  how  a  contrary  opinion  could  be 
maintained.  The  payment  to  the  use  of  another  being 
thus  proved  as  a  fact,  where  was  the  contract?  The 
contract  was  one  implied  by  law,  begotten  by  the  law  out 
of  that  fact.  It  was  a  contract  which  would  be  implied 
as  well  by  the  foreign  law  as  by  the  Eijglish,  if  the  facts 
which  rendered  the  implication  necessary  were  sufficiently 
brought  before  it.  The  rules  of  procedure  of  the  foreign 
law  prevented  it  from  accepting  the  facts,  but  the  rules  of 
procedure  of  the  English  law  did  nothing  of  the  kind ; 
and  therefore  the  English  law  was  able  to  make  the 
implication  which  the  foreign  law  did  not. 

[The  less  hesitation  has  been  felt  in  dissenting  from 
Mr.  Westlake's  view  of  Bristoiv  v.  Sequevilh  because  it  is 
avowedly  opposed  to  that  adopted  by  Lord  Oranworth  in 
coming  to  his  decision ;  but,  in  venturing  to  criticise  an 

(a)  Alves  v.  Hodgson,  7  T.  E.  241  ;  Clegg  v.  Levi/,  3  Camp.  166  ;  Bristow 
V.  Sequeville,  S  Ex.  275,  per  Lord  Campbell.  The  point  seems  to  have 
arisen  in  Legrelle  v.  Davis,  5  L.  T.  S4,  where  a  rule  nisi  was  obtained  on 
the  ground  that  the  stamp  of  the  loci  celebrationis  was  necessary,  but  the 
case  is  not  further  reported.  With  respect  to  bills  of  exchange,  it  is  now 
expressly  enacted  that  a  bill  issued  abroad  shall  not  be  invalid  by  reason 
only  that  it  is  not  stamped  in  accordance  with  the  law  of  the  place  of  issue 
(4S  &  46  Vict.  0.  61,  s.  72). 

(t)  James  v.  Catherwood,  3  Dowl.  &  Ey.  190  ;  Wynne  v.  Jackson,  2  Kuss. 
3SI-  (c)  Priv.  Int.  Law,  §  177. 
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authority  of  so  much  weight,  it  is  right  to  give  the  Part  III. 
reasoning  by  which  it  is  supported.  Mr.  Westlake  says  1^" 
(§  "^n^''  "The  special  force  of  a  rule  of  evidence  is  to  Cap.VIII. 
exclude,  not  to  admit,  testimony  of  a  certain  character.  Contract— 
every  kind  being  primd  facie  receivable.  We  therefore  Formalities. 
give  full  effect  to  the  lex  fori  if  we  admit  no  evidence 
which  it  rejects;  without  accepting,  merely  because  it 
does  not  reject  it,  proofs  of  which  the  real  tendency  is  not 
to  establish,  but  to  create,  an  obligation.  Or  the  point  may 
be  put  thus.  Read  the  evidence,  if  you  please,  but  read 
it  for  what  it  is  worth.  The  point  we  have  to  try  is 
whether  there  was  an  obligation  in  the  locus  contractiis  to 
the  law  of  which  you  submitted  yourself ;  and  to  this  your 
evidence  does  not  go,  for  it  only  proves  the  transaction  as 
a  fact,  which  is  not  enough."  In  answer  to  the  first  argu- 
ment, it  may  be  said,  briefly,  that,  if  the  special  force  of  a 
rule  of  evidence  is  "  to  exclude,  not  to  admit,  testimony  of 
a  certain  class,  every  kind  being  primd  facie  receivable," 
then,  if  we  are  to  follow  the  lex  fori,  we  must  exclude  the 
evidence  which  it  excludes,  and  admit  all  other.  To 
exclude  anything  more  would  be  to  follow,  not  the  lex  fori, 
but  the  lex  fori  plus  the  law  of  some  other  country.  Nor 
is  it  accurate  to  say  that  proofs  can  create  an  obligation  ; 
the  most  they  can  do  is  to  show  whether  an  obligation  has 
been  created.  Secondly,  if  the  transaction  is  proved  as  a 
fact,  that  is  enough  ;  for  the  contract  in  Bristoto  v.  Seque- 
ville  was  one  which  was  implied  out  of  the  fact  by  the 
law;  It  must  be  assumed  (the  contrary  not  being  shown), 
and  it  no  doubt  was  the  case,  that  the  lex  loci  achts  would 
equally  have  implied  the  obligation,  if  it  had  recognised 
the  fact.  The  lex  fori,  therefore,  when  it  had  once  got 
the  fact  established,  was  able  to  say  that  there  was  an 
obligation  even  by  the  lex  loci  actus  ;  although  the  lex  loci 
acte  would  have  been  obliged  to  ignore  the  obligation  which 
it  had  itself  created,  because  it  could  not  take  judicial 
notice  of  the  fact  out  of  which  that  obligation  arose.] 

The  doctrine  that  the  formalities  of  a  contract  depend  rovmalities 
in  all  cases  upon  the  law  of  the  place  of  celebration,  and  ^'^''^j'^''^ 

cedure. 
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Pakt  III.  that  tke  validity  of  the  obligation  will  be  recognised  by  no 
^^-  Court  if  these  preliminaries  have  not  been  complied  with, 
Cap.  VIII.  is  not  at  all  impeached  by  the  judgment  in  the  case  of  Ex 
Contract—  pO'f't^  Melbourn.(a)  There  the  law  of  Batavia,  where  the 
Formalities,  contract  was  executed,  required  that  any  contract  made 
on  marriage,  by  which  property  was  settled  on  the  wife 
separately,  should  be  registered,  in  order  to  have  any  effect 
as  against  third  ^parties.  It  was  held  in  substance  that  this 
was  not  a  formality  preliminary  to  the  validity  of  the 
contract,  but  a  provision  as  to  the  future  remedies  of  the 
creditors  of  the  husband,  in  the  event  of  his  assets  being 
administered  in  bankruptcy.  It  will  be  seen  elsewhere 
that  in  bankruptcy  all  priorities  between  creditors  are 
regarded  as  matters  of  procedure,  which  the  lex  fori  alone 
is  entitled  to  decide.(6)  But  where  the  law  of  the  matri- 
monial domicil,  which  had  been  expressly  adopted  by  the 
parties  to  regulate  their  rights  in  each  other's  goods, 
required  that  in  any  post-nuptial  contract  entered  into  by 
the  wife  respecting  her  movable  property,  there  should 
be  as  many  original  instruments  as  there  were  distinct 
parties,  a  contract  executed  by  her  in  England  was  held 
valid,  though  these  formalities  had  not  been  complied 
with.(c)  No  law  can  prevent  competent  parties  from 
contracting  validly  according  to  the  lex  loci ;  though  per- 
sons may,  of  course,  contract  themselves  out  of  such  a 
power  in  reference  to  a  particular  subject-matter.       * 

With  respect  to  the  formalities  attending  the  indorse- 
ments of  bills  of  exchange,  it  will  be  seen  below  (pp.  436,  sq) 
that  the  Bills  of  Exchange  Act,  1882,  enacts  that  these 
shall  be  referred  to  the  law  of  the  place  of  indorsement 
(45  &  46  Vict.  c.  61,  s.  72).  The  cases  prior  to  that 
statute  were  in  conflict,  it  having  been  more  than  once 
held  that  the  acceptor's  contract  was  to  pay  on  an 
indorsement  valid  by  the  law  of  the  place  of  accept- 
ance, or,  at  any  rate,  that  the  question  was  one  of  inten- 
tion.(fQ     As  against  the  indorser,  there  is  no  authority 

(a)  L.  E.  6  Ch.  64.  (J)  Pardo  v.  Bingham,  L.  E.  6  Eq.  485. 

(c)  Ouepratte  v.  Young,  4  De  G.  &  Sm.  217. 

(d)  Lehel  v.  Tucker,  L.  E.  3  Q.  B.  77  ;  Smallpage's  Case,  30  Cli.  D.  598  j 
contr^,  JBradlavgh  v.  De  Bin,  L.  E.  5  C.  P.  473. 
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for  saying  that  the  ordinary  rule  does  not  apply  which     Pakt  in. 
requires  that  the  formalities  required  by  the  lex  loci  cele-       _^' 
hrationis  should  be  satisfied.  Cap.  Vin. 

The  one  undoubted  exception  in  English  law  to  the  Contract— 
maxim  "  locus  regit  actum,"  as  applied  to  the  formalities  Formalities. 
of  contracts,  is  the  result  of  the  principle  which  claims 
supremacy  for  the  lex  situs  in  all  that  relates  to  im- 
movables. That  principle  was  laid  down  clearly  by  Lord 
Mansfield  in  Robinson  v.  Bland  (a)  in  1760,  and  even  older 
authorities  to  the  same  effect  are  found  with  respect  to 
wills. (6)  "  In  every  disposition  or  contract,"  says  Lord  Transfer  ot 
Mansfield  in  the  case  cited,  "where  the  subject-matter J,™^t°J*jg f^jT" 
relates  locally  to  England,  the  law  of  England  must 
govern,  and  must  have  been  intended  to  govern.  Thus, 
a  conveyance  or  will  of  land,  a  mortgage,  a  contract 
concerning  stocks,  must  all  be  sued  on  in  England,  and 
the  local  nature  of  the  thing  requires  them  to  he  carried  into 
execution  according  to  the  law  here."  A  similar  doctrine 
was  adopted  in  Waterhouse  v.  Stanfield.(c)  In  that  case 
the  efiect  of  the  Demerara  law  was  considered  as  to  laud 
in  Demerara,  and  it  was  held  that  a  local  statute,  pur- 
porting to  restrain  the  alienation  by  a  debtor  of  any  im- 
movable property  without  the  assent  of  his  debtors,  express 
or  implied,  and  without  certain  prescribed  forms  intended 
to  secure  this  object,  must  prevail  to  exclude  the  claim  of  an 
English  assignee  of  the  equitable  interest  in  such  land. 

The  deviation  from  the  rule  of  locus  regit  actum  with 
regard  to  immovables,  which  has  just  been  stated,  is 
explained  by  Westlake  {d)  as  the  necessary  result  of  the 
peculiar  character  of  the  English  land  law.  It  is  not 
acknowledged  by  continental  jurists,  though  as  firmly 
established  in  Scotch  and  American  law  (e)  as  in  our  own, 
and  it  may  be  perhaps  more  correctly  regarded  as  one  of 
the  essential  differences  between  the  real  property  law 
of  England  and  that  of  foreign  countries,  than  as  a 
consequence  of  those  differences.     There  is  an  obvious 

(a)  2  Burr.  1079.  .  .        _  _, 

(5)  Bfyvey  t.  Smith,  i  Vera.  85  (1682)  ;  Coppm  v.  Coppm,  2  P.  Wme. 
2Q1  (172s) ;  "Westlake,  Priv.  Int.  Law,  §  84.  (c)  10  Hare,  254. 

(d    Priv.  Int.  Law,  §  83.  (e)  Story,  Conflict  of  Laws,  §  727. 
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Pabt  III.     difficulty  in  selecting  one  of  concurrent  phenomena  as  the 

'^^'       result  of  the  others,  and  it  is  a  safer  theory  to  assume  for 

Cas.  VIII    all  a  common  parentage.     It  is  quite  true,  as  Westlake 

'  says,  that  the  English  law  "  cannot  possibly  recognise  a 
transfer  of  land,  which,  made  in  a  foreign  form,  might 
contemplate  estates,  rules  of  succession,  and  other  inci- 

.  dents  of  property  so  strange  to  its  system  that  even  the 
words  in  which  they  were  expressed  might  be  incapable 
of  an  English  interpretation."  But  it  cannot  be  assumed 
that  it  was  for  that  reason — a  reason  of  convenience  only 
— ^that  the  English  law  has  always  rejected  foreign 
transfers  of  English  land.  The  real  cause  was  more 
probably  the  spirit  of  exclusion  which  has  applied  the 
lex  situs  in  England  to  every  conceivable  question  that 
affected  the  soil — to  the  question  of  succession,  for 
example,  and  of  the  legitimacy  of  the  heir.(a)  "  Nullus 
princejos  legitimat  personam  ad  siuicedendum  in  bona 
alterius  territorii,"  are  the  words  of  D'Argentre,(&)  quoted 
by  Westlake;  and  it  can  scarcely  be  doubted  that  the 
exclusiveness  of  the  feudal  law  in  this  particular  was  due 
to  higher  considerations  than  the  difficulty  of  translating 
a  foreign  conveyance,  or  of  interpreting  the  meaning  of  a 
foreign  legal  practitioner. 

The  cases  in  which  an  English  stamp  is  required,  on 
documents  executed  out  of  the  United  Kingdom,  are 
now  indicated  by  33  &  34  Vict.  c.  97,  s.  17,  which  enacts 
that  no  instrument  executed  in  any  part  of  the  United 
Kingdom,  nor  relating,  wheresoever  executed,  to  any 
property  situate,  or  to  any  matter  or  thing  done  or  to 
be  done,  in  any  part  of  the  United  Kingdom,  be  pleaded 
or  given  in  evidence  (except  in  criminal  proceedings) 
or  be  admitted  as  good  or  available  in  law  or  equity, 
unless  it  is  duly  stamped  in  accordance  with  the  law 
in  force  at  the  time  when  it  was  first  executed.  And  by 
s.  15  of  the  same  Act  provision  is  made  for  stamping, 
without  penalty,  instruments  made   abroad,  within  two 


English 
stamp  laws. 


(a)  BirtwUstle  v.  Vardill,  5  B.  &  C.  438  ;  2  CI.  &  F.  571. 
(6)  Art.  218,  6,  n.  20. 
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months  from  their  being  brought  into  the  United  King-     Part  in. 
dom.     Thus,  a  contract  made  abroad  requires  an  English  ^^' 

stamp,  if  the  subject-matter  or  place  of  performance  be  in    Cap.  vin. 
.  England.     If  the  law  of  the  place  of  celebration  declared    contract— 
that  all  contracts  made  within  its  jurisdiction  should  be  Formalities. 
void  without  the   local   stamp,  such   contracts  as  those 
referred  to  in  33  &  34  Vict.  c.  97,  s.  17,  would  apparently 
require  a  double  stamp,  the  foreign  as  well  as  the  English, 
according  to  the  principles  already  explained  as  deducible 
iromAlves  v.  Hodgson,{a)  Clegg  v.  Levy,(h)  and  Bristow  v. 
Segueville.ic) 

It  is  to  be  noticed  that  an  older  statutory  provision 
(i  &  2  Geo.  IV.  c.  SS,  s.  i)  on  this  subject,  now  repealed 
^J  33  ^  34  Vict.  c.  97,  contained  explicit  language 
preventing  this  result,  by  an  enactment  that  "  every  deed, 
agreement,  or  other  instrument  relating  to  any  real  or 
personal  property  in  Great  Britain  or  elsewhere  than  in 
Ireland,  or  to  any  matter  or  thing  (other  than  the  pay- 
ment of  money)  to  be  done  in  Great  Britain  or  elsewhere 
than  in  Ireland,  shall  be  chargeable  with  such  stamp 
duties  as  are  or  shall  be  payable  by  the  laws  for  improving 
and  regulating  the  stamp  duties  in  Great  Britain,  and 
not  with  any  other  stanvp  duty :  Provided  aliuays  tlwd,  every 
such  deed,  agreement,  or  other  instrument  shall  he  charged 
and  chargeable  with  such  stamp  duties  accordingly,  and  no 
more,  whether  the  same  shall  be  engrossed  and  executed  at 
any  place  or  places  within  the  United  Kingdom,  -or  at  any 
place  or  places  not  within  the  United  Kingdom,  and  whether 
any  of  the  parties  to  such  deed,  agreement,  or  other  instru- 
ment shall  be  resident  in  or  executing  the  same  at  any  place 
either  in  Great  Britain  or  Ireland  or  elsewhere." 

This  language  was  no  doubt  clear  enough,  although  its 
effect  may  have  been  doubtful,  but  the  whole  Act  was 
repealed  in  1870  (33  &  34  Vict.  c.  97),  and  the  new 
enactment  contained  in  33  &  34  Vict.  c.  97,  s.  17,  which 
has  already  been  cited,  contains  no  equivalent  provision. 
S.  3  of  the  last-mentioned  statute  does,  it  is  true,  enact 
(a)  7  T.  E.  241.  (6)  3  Camp.  166.  (c)  5  Ex.  275. 
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Part  III.     that  there  shall  be  charged  upon  the  several  instruments 
■^f^        specified  in  the  schedule  to  the  Act,  "  the  several  duties  in 
Cap.  vm.    the  said  schedule  specified,  and  no  other  duties."    The  effect 
Contract—    °^  *^^^  general  provision  may,  however,  well  be  doubted. 
Formalities.   It  is  clearly  not  a  law  intended  to  render  the  imposition  of 
duty  by  the  lex  loci  celebrationis,  in  the  cases  covered  by 
s.  17,  illegal ;  and  it  is  more  than  arguable  that  it  amounts 
to  no  more  than  an  enactment  that  no  other  duties  are  to 
be  imposed  by  English  law. (a)     Are  they  not,  however,  to 
be  recognised  by  an  English  Court,  when  duly  imposed  J)y 
a  foreign  law,  competent  according  to  the  rules  of  inter- 
national jurisprudence  to  impose  them  ?     It  is  submitted 
that  they  are,  and  that  if  a  contract  were  made  abroad  in 
a  country  the  law  of  which  declared  that  all  contracts 
should  be  void  if  made  within  its  limits  without  the  local 
stamp,  it  could  not,  though  requiring  an  English  stamp 
under  s.  17  of  the  Stamp  Act,  1870,  be   sued  upon  ia 
an  English  court  without  the  foreign  stamp  as  well,  not- 
withstanding the  provisions  of  s.  3. 

It  should  be  remarked  that,  apart  from  these  statutory 
provisions,  no  duty  was  chargeable,  according  to  the 
earlier  Stamp  Acts,  on  agreements  not  made  within  Great 
Britain.  S.  2  of  the  Stamp  Act,  181 5  (55  Geo.  III. 
c.  184),  enacts  that  the  duties  specified  in  the  Act  shall 
be  raised,  levied,  and  paid  unto  and  for  the  use  of  the 
Crown,  in  and  throughout  the  whole  of  Great  Bntcdn,  for 
and  in  respect  of  the  instruments,  matters,  and  things 
mentioned  in  the  schedule.  Accordingly,  it  was  held  by 
Lord  Kenyon  at  Nisi  Prius,  that  for  an  agreement  made 
on  board  a  ship  at  sea,  a  stamp  was  not  required.(6) 
The  stamp  was  always,  however,  essential  if  the  agreement 
was  actually  made  in  England,  whatever  might  have  been 
the  place  of  performance,  or  the  situs  of  the  subject- 
matter,  (c)     These  decisions  were  upon  the  earlier  Stamp 

(a)  It  is  to  be  noted  that,  according  to  the  preamble,  the  object  of  I  &  2 
Geo.  IV.  u.  55i  was  to  remove  doubts  in  cases  where  the  stamp  laws  of 
England  and  Ireland  came  into  competition. 

w)  Ximenes  v.  .Taques,  i  Esp.  311. 

W  Wright  \.  Commiiaioners  of  Inland  Sevemie,  II  Ex.  458;  Stonelake 
V.  Babb,  5  Burr.  2675. 
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Acts,  but  the  language  of  33  &  34  Vict.  c.  97,  s.  17,  cited    Part  m. 
above,  is  even  less  ambiguous.     "  No  instrument  executed       ^^ 
in  any  part  of  the  United  Kingdom  ....  shall,  except    Cap.  vni. 
in  criminal  proceedings,  be  pleaded  or  given  in  evidence.    Contract— 
or   admitted   to  be  good,  useful,  or  available  in  law  or  Formalities. 
equity,  unless  it  is  duly  stamped  in  accordance  with  the 
law  in  force  at  the  time  when  it  was  first  executed." 

Until  the  passing  of  the  Stamp  Act,  1 870,  the  stamps 
on  foreign  bills  of  exchange  were  regulated  by  17  &  18 
Vict.  c.  83,  which  provided  (s.  3)  that  a  stamp  should  be  Stamps  on 
necessary  on  all  bills  drawn  out  of  the  United  Kingdom,  exchange, 
whenever  they  should  be  paid,  indorsed,  transferred,  or 
otherwise  negotiated  within  the  United  Kingdom.  No 
stamp  was  required  on  bills  drawn  abroad  and  payable  in 
this  country  until  this  enactment ;  but  the  stamp  required 
is  not. of  course  made  a  formality  of  the  original  contract 
by  such  statutory  provisions.  It  does,  however,  become  a 
formality  of  the  contract  between  the  indorser  and  in- 
dorsee if  the  bill  is  indorsed  in  England,  and  then  is 
governed  as  such  by  the  lex  loci.  If,  therefore,  the  in- 
dorsee sued  the  indorser  in  a  foreign  court  on  a  foreign 
bill,  the  indorsement  having  taken  place  in  England,  and 
it  appeared  that  the  English  stamp  had  not  been  affixed, 
the  foreign  Court  should  in  strictness  refuse  to  recognise 
the  indorser's  liability ;  though  secus,  it  would  appear,  if 
the  English  statute  merely  said  that  the  bill  and  indorse- 
ment should  not  be  given  in  evidence  without  the  English 
stamp,  (a)  The  Stamp  Act,  1870,  repealed  the  provisions 
of  17  &  18  Vict.  c.  83,  on  this  subject,  but  re-enacted 
them  in  another  form.  By  s.  51  it  is  provided  that  every 
person  into  whose  hands  any  bill  or  note  made  out  of  the 
United  Kingdom  comes  shall,  before  he  presents  for  pay- 
ment, or  indorses,  transfers,  or  in  any  manner  negotiates 
or  pays  such  bill  or  note,  affix  thereto  a  proper  adhesive 
stamp  and  cancel  the  same.  S.  54  imposes  a  penalty 
of  ;^io  on  every  person   who  issues,  indorses,  transfers, 

(a)  Bristow  v.  SequevilU,  S  Ex.  275  ;  Alves  v.  Hodgson,  7T.  E.  241,  and 
ante,  p.  355. 
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Illegal 
contract. 


negotiates,  presents  for  payment,  or  pays  any  bill  or  note 
liable  to  duty  and  not  stamped ;  and  further  enacts  that 
the  person  who  takes  or  receives  from  any  other  person 
any  such  bill  or  note  unstamped  shall  not  be  entitled  to 
recover  on  the  same,  or  to  make  the  same  available  for 
any  purpose  whatever,  (a)  These  provisions  appear  to  go 
far  beyond  any  mere  regulations  of  evidence  and  pro- 
cedure, so  that  the  principle  of  the  judgment  in  Bristow 
V.  Segueville  (h)  would  not  apply  to  them  if,  under  the  cir- 
cumstances just  supposed,  an  English  indorsee  were  to  sue 
the  indorser  in  a  foreign  court.  The  question  as  to  what 
amounted  to  iadorsement,  negotiation,  or  transfer,  under 
the  earlier  statute,  arose  in  Griffin  v.  Weatherley.{c) 
When,  however,  a  foreign  bill  of  exchange  which  has  been 
transferred  or  negotiated  in  England  is  sued  on  ia  an 
English  court,  if  the  stamp  appear  to  be  on  it  at  the 
time  of  the  trial,  it  will  be  presumed,  ia  the  absence  of 
evidence  to  the  contrary,  to  have  been  there  when  the 
bill  was  transferred  to  the  holder.(c?)  As  to  the  necessity 
for  foreign  stamps,  it  is  now  enacted  by  the  Bills  of  Ex- 
change Act,  1882  (45  &  46  Vict.  c.  61),  s.  72,  that  a  foreign 
bill  is  not  invalid  by  reason  only  that  it  is  not  stamped  in 
accordance  with  the  law  of  the  place  of  issue. 

(c)  Legality  of  Contract. — Wide  as  the  operation  neces- 
sarily is  which  is  given  to  the  intention  of  the  parties  to  a 
contract,  it  is  plaiu  that  it  can  have  no  effect  upqn  the 
question  of  the  legality  or  illegality  of  the  thing  con- 
tracted for.  No  law  can  permit  itself  to  be  evaded,  nor 
can  it,  consistently  with  the  priaciples  of  international 
jurisprudence,  sanction  the  evasion  of  a  foreign  law. 
Thus,  if  the  thing  contracted  to  be  done  is  illegal  by  the 
law  of  the  place  of  the  intended  performance,  the  contract 
should  be  held  void,  wherever  it  was  actually  entered 
into,  by  all  Courts  alike.  Where,  however,  it  is  the  con- 
tract itself,  the  exchange  of  a  certain  consideration  either 
for  any  or  for  a  certain  promise,  that  one  of  the  competing 


a)  33  &  34  Vict.  c.  97,  1 
c)  L.  E.  3  Q.  B.  753. 


Bradlaugh  v.  De  Bin,  L.  E.  3  C.  P.  286. 
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laws  claims  to  forbid,  the  question  assumes  a  diiJerent     Part  m. 
form.     In  such  a  case  it  would  seem  that  the  legality  of       ^°™- 
the  agreement  must  be  decided  by  the  law  of  the  place    Cap.  VIII. 
where  it  is  made.     It  appears  clear,  at  any  rate,  that  a    contract— 
contract  illegal   by  that  law  will  not  be  recognised  or     Legality. 
adopted  by  the  English  Courts ;  though  the  converse  case, 
where  a  contract  was  legal  where  made  but  is  forbidden 
by  English  law,  may  often  prove  a  more   complex  one. 
No  tribunal  can  of  course  be  called  upon  to  sanction  or 
enforce  any  agreement  which  is  contrary  to  its  own  notions 
of  justice  or  morality. 

First,  therefore,  with  regard  to  performance,  where  the  Performance 
thing  contracted  to  be  done  is  illegal  by  the  law  of  the  ig^^li'^ 
place  where  it  is  intended  to  do  it,  the  contract  is  void  in  celebrationis. 
all  courts  alike.  This  is  only  in  accordance  with  the 
general  principle  that  all  questions  relating  to  the  mode, 
time,  or  conditions  of  performance  are  to  be  determined 
by  the  law  of  the  place  where  the  parties  have  agreed  to 
perform ;  (a)  and,  subject  to  one  exception  to  be  presently 
noticed,  the  rule  is  firmly  established,  though  the  English 
authorities  on  the  point  are  scanty.  Thus,  an  agreement, 
to  be  carried  into  effect  in  this  country,  which  would  be 
void  on  the  ground  of  champerty  if  made  here,  is  not  the 
less  void  because  made  in  a  foreign  country  where  such  a 
contract  would  be  legal,  and  with  a  domiciled  subject  of 
that  foreign  country.(&)  In  Branley  v.  South-Hastern 
Baihoay  Company  (c)  the  distinction  between  a  case  of 
this  kind,  and  one  where  the  element  of  illegality  does  not 
touch  the  performance  of  the  agreement,  is  clearly  seen. 
The  question  was,  whether  the  railway  company,  who 
were  directed  by  English  statutes  to  charge  uniform  rates 
for  carriage,  could  impose  an  increased  charge  upon 
"  packed  parcels"  received  at  Boulogne  for  conveyance  to 
London;  such  an  increased  charge  having  been  pro- 
nounced by  the   Courts  illegal  when   the  contract  was 

(a)  Branley  V.  SmdhrEastern  By.  Co.,  12  C.  B.N.  S.  at  p.  71,  perTindal, 
C.J.,  in  Trimbey  v.  Vignier,  4  M.  &  S.  695,  704>  infra. 
\h)  GreU  V.  Levy,  16  C.  B.  N.  S.  73-  («)  »2  C.  B.  N.  S.  63. 
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made  in  Eiiglaiid.(a)  What  the  company  contracted  to 
do  in  that  case  was  to  carry  a  packed  parcel,  part  of  the 
journey  being  in  England ;  and  as  there  was  no  illegality 
in  carrying  packed  parcels  in  England,  it  appears  to  have 
been  rightly  decided  that  the  contract  made  in  Boulogne 
for  an  increased  rate  of  payment  on  such  articles  could  be 
recognised  by  English  law.  "As  a  general  rule,"  said 
Erie,  C.J.,  "the  lex  loci  contractus  governs  in  deciding 
whether  there  was  illegality  in  the  contract ;  and  according 
to  the  law  of  France  there  was  nothing  illegal."(6)  This 
dictum  must,  according  to  the  principle  now  under  con- 
sideration, be  qualified  by  regarding  the  "  general  rule  "  as 
applicable  to  the  illegality  of  the  contract  itself,  and  not 
of  its  performance  merely.  It  may  indeed  be  supported 
in  another  sense,  by  remembering  that  when  a  question  of 
performance  arises  the  lex  loci  contractus  is  the  law,  not 
loci  celebrationis  but  solutionis.  In  Keriz  v.  Riera,{c)  re- 
ferred to  by  Westlake,  an  agreement  had  been  made  in 
Spain  between  a  merchant  and  an  officer  of  the  Spanish 
Government,  which  the  fiduciary  position  of  the  latter 
rendered  void  by  Spanish  law.  The  plaintiff  alleged  a 
renewal  and  repetition  of  the  contract  out  of  the  Spanish 
dominions,  an  allegation  which  was  held  to  be  unsupported 
by  sufficient  evidence ;  but  Westlake  suggests  that  even 
if  such  a  promise  had  been  sufficiently  proved  it  would 
have  been  void  by  the  law  of  Spain  as  the  country  of  per- 
formance. In  Pattison  v.  Mills  (d)  a  contract  of  insurance 
was  made  in  Scotland  by  the  agent  of  an  English  insur- 
ance company  for  granting  a  marine  policy  in  London, 
during  the  operation  of  the  statute  (6  Geo.  I.  c.  i8)  which 
conferred  upon  certain  other  companies  a  monopoly  of 
marine  policies  of  insurance.  It  was  held  that  the  agree- 
ment, notwithstanding,  could  be  sued  upon ;  partly  upon 
the  ground  that  the  statute  was  not  intended  to  apply  to 
Scotland,  or  to  a  contract  to  insure  Scotch  property  entered 


(o)  Pa/rker  v.   Cfreat  Western  By.   Co.,  7  M.  &  G.  253  ;  11  C.  B.  545  ; 
Crouch  V.  Qreat  Northern  Ry.  Co.,  1 1  Ex.  742. 
(b)  12  0.  B.  N.  S.  at  p.  72.  (c)   u  Sim.  318  ;  AVestlake,  §  193. 

(d)  i  Dow  &  CI.  342. 
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into  in  Scotland ;  partly  upon  the  hypothesis  that  England     Paet  III. 
was  not  necessarily  the  country  of  performance,  and  that  a  ™' 

policy  in  accordance  with  the  contract  might  even  have  Cap.  vrn. 
been  granted  in  Scotland.  In  BoUnson  v.  Bland  (a)  Lord  coraract— 
Mansfield  went  beyond  the  principle  under  discussion,  and  Legality. 
expressed  an  opinion  that  a  bill  given  in  France,  for  a 
gaming  debt,  and  payable  in  England,  was  subject  to  the 
English  law  as  that  of  the  place  of  performance,  and  that 
the  holder  could  not  recover.  "  The  law  of  the  place  of 
contract,"  said  Lord  Mansfield,  "  can  never  be  the  rule, 
where  the  transaction  is  entered  into  with  an  express  view 
to  the  law  of  another  country  as  the  rule  by  which  it  is  to 
be  governed."  It  has  been  already  pointed  out  that  the 
question  of  illegality  in  the  performance  comes  within  the 
general  rule  enunciated  by  Story',  that  where  the  contract 
is  either  expressly  or  tacitly  to  be  performed  in  another 
place,  the  contract,  in  conformity  to  the  presumed  inten- 
tion of  the  parties,  is  to  be  governed,  as  to  its  validity, 
nature,  obligations,  and  interpretations,  by  the  law  of  the 
place  of  performance.  (&)  It  is  probably  on  this  ground 
that  the  decision  in  Bousillon  v.  Boicsillon  (c)  ought  in 
theory  to  be  supported.  In  that  case  it  was  held  that  an 
English  Court  would  not  enforce  a  contract  void  by  English 
law  as  against  public  policy,  though  made  in  a  country 
where  no  such  rule  existed.  It  is,  however,  apparent  from 
the  facts  of  that  case  that  the  contract  (which  was  said  to 
be  in  restraint  of  trade)  was  intended  to  be  performed 
partially,  if  not  wholly,  in  England.(tf)  And  just  as  any 
connection  with  an  illegal  object  is  held  suflScient  in 
municipal  law  to  vitiate  a  contract,(e)  so  it  is  not  necessary  Illegal  object 
for  the  application  of  this  principle  to  private  international  °o^'!J];Jfty*^ 
law  that  the  contract  to  which  exception  is  taken  should 

(a)  2  Burr.  1078.    But  now  see  Quarrier  v.  Colston,  i  Phill.  147. 

{bj  Story,  §  280 ;  2  Kent,  Comm.  Leot.  393.      _  (c)  14  Ch.  D.  351,  369. 

(a)  It  is  suggested  that  an  analogous  explanation  may  be  given  of  Lee 
V.  Aody,  17  Q.  B.  D.  309.  An  assignment  between  husband  and  wife  is 
in  one  sense  "  performed  "  in  the  place  of  the  matrimonial  domicil  when  its 
consequences  follow. 

(e)  See  note  to  Collins y.  Blantern,  i  Sm.  L.  0.  369,  and  perTindal,  C.T., 
in  De  Begnis  v.  Armistead,  10  Bing.  no. 
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Part  HI.     be  expressly  to  do  some  action  prohibited  by  the  law  of  the 
^f^       place  of  intended  performance.    Thus,  the  vendor  of  goods 
Cap.  VIII.    intended  to  be  smuggled  into  England,  who  had  lent  him- 
Oontract—    ^^^^  ^  *^®  unlawful  intention  by  packing  them  ia  a  par- 
Legality.      ticular  way,  was  held  unable  to  recover  their  price ;  {a) 
though,  under  somewhat  similar  circumstances,  a  vendor 
who  had  a  knowledge  only  of  the  illegal  design,  to  the 
furtherance  of  which  he  had  not  himself  contributed,  was 
not  debarred  from  suing.(5)     The  decisions  in  the  two 
last-mentioned  cases  have  been  much  criticised,  and  ex- 
ception can  no  doubt  be  taken  to  the  reasoning  of  Lord 
Abinger  in  the  latter  of  the  two.     "The  distiaction  is, 
when  he  takes  an  actual  part  in  the  illegal  adventure,  as 
in  packing  the  goods  in  prohibited  parcels  or  otherwise, 
there  he  must  take  the  consequences  of  his  act.     But  it 
has  never  been  said  that  merely  selling  to  a  party  who 
means  to  violate  the  laws  of  his  own  country  is  a  bad  con- 
tract  The  plaintiff  sold  the  goods ;  the  defendant 

might  smuggle  them  if  he  liked,  or  he  might  change  his 
mind  next  day ;  it  does  not  at  all  import  a  contract,  of 
which  the  smuggling  was  an  essential  part."(c)  In  con- 
trast with  this  the  language  of  Eyre,  C.J.,  may  well  be 
placed.  "  Upon  the  principles  of  the  Common  Law,  the 
consideration  of  every  valid  contract  must  be  meritorious. 
The  sale  and  delivery  of  goods,  nay,  the  agreement  to  sell 
and  deliver  goods,  is  prima  facie  a  meritorious  considera- 
tion to  support  a  contract  for  the  price.  But  the  man  who 
sold  arsenic  to  one  who  he  knew  intended  to  poison  his 
wife  with  it,  would  not  be  allowed  to  maintaia  an  action 

upon  his  contract Other  cases  where  the  means  of 

transgressing  a  law  are  furnished  with  knowledge  that 
they  are  intended  to  be  used  for  that  purpose  will  differ 
in  shade  more  or  less  from  this  strong  case ;  but  the  body 
of  the  colour  is  the  same  in  all.  No  man  ought  to  furnish 
another  with  the  means  of  transgressing  the  law,  knowing 

(a)  Waymell  v.  Head,  5  T.  R.  599 ;  i  Esp.  91  ;  Lightfoot  v.  Tewnant, 
I  B.  &  P.  551  ;  Bigga  v.  Lawrenoe,  3  T.  E.  454. 

(6)  Holman  v.  Johnson,  Cowp.  341  ;  PeUecat  v.  Angdl,  2  C.  M.  &  B. 
311.  (c)  2C.  M.  &R.  313. 
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that  he  intends  to   make  that  use  of  them."(a)      The    Pam  m, 
tendency  which  was  exhibited,  in  the  cases  referred  to         °™' 
above,  to  extenuate  participation  not  indicated  by  overt    Cap.  VIII. 
acts  in  intended  smuggling,  is  no  doubt  due  to  another    Contract— 
theory,  which  has  established  itself  with  much  firmness  in     Legality. 
English  jurisprudence,  that  the  obligations  of  revenue  laws  Eevenue  laws, 
have  less  claim  to  respect  than  any  other  legal  commands. 
The  distinction  between  malum  prohibitum  and  inakim  in 
se  has  nowhere  taken  a  more  powerful  hold  upon  the  legal 
imagination.     Its  effect  in  extenuating  passive  participa- 
tion in  the  breach  of  our  own  revenue  laws  has  been 
already  indicated ;  but  it  has  had  a  wider  operation  still 
with  regard  to  those  of  foreign  countries ;  and  in  more 
than  one  case  it  has  been  held  that  an  act  declared  illegal 
by  a  foreign  revenue  law  as  the  law  of  the  intended  place 
of  performance  is  not  illegal  at  all,  but  can  be  validly  con- 
tracted for  in  England.    Thus,  a  contract  made  in  England 
to  defraud  the  revenue  laws  of  Portugal  was  supported  by 
Lord  Hardwicke ;  (&)  and  a  contract  to  insure  a  ship  in- 
tended to  engage  in  trade  with  a  Spanish  colony  forbidden 
by  the  mother   country ,  was  recognised  upon  the  same 
principle  by   Lord  Mansfield.(c)     Modern  writers  have, 
however,  concurred  in  condemning  these  decisions,  and, 
though  the  theory  is  firmly  established  in  America  also, 
it  can  hardly  be  assumed  that  they  will  be  followed  in  the 
event  of  the  question  again  arising  here.(rf) 

Secondly,  the  question  of  legality  may  arise  with  refer-  Illegality  of 
ence  to  the  contracting  of  the  agreement,  and  not  to  its  "S''®^™®"  ■ 
performance.  The  consideration,  on  one  side  or  the  other, 
may  either  be  an  unlawful  thing  in  itself  to  exchange  for 
any  promise,  or  unlawful  with  reference  to  the  particular 
promise  for  which  it  is  given.  There  is  no  authority  for 
saying  that  the  question  of  legality,  in  such  cases  as  these, 

(a)  lAghtfootY.  Tennant,  r  B.  &P.  SJi,  S5S- 

(6)  Boucher  v.  Lawson,  Cas.  temp.  Hard.  85,  191. 

(c)  Lever  v.  Fletcher,  Park.  Mar.  Ins.  i.  506.     See  also  Shirp  v.  Taylor, 

2  PhUl.  801 ;  Simeon  v.  Bazett,  2  M.  &  S.  94 ;  Bazett  v.  Meyer,  5  Taunt. 
824. 

W),See  Story,  §  257  ;  Westlake,  §§  201,  202  ;  I  Chitty,  Comm.  83,  84  ; 

3  Kent,  Comm.  266,  267. 

2  A 
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Part  III.  ig  determiued  by  any  other  law  than  that  of  the  place 
^ '       where  the  contract  is  entered  into,  except  the  dictum  in 

Cap.  vni.    Edbinson  v.  £land,(a)  which  has  been  already  mentioned. 

Contract—    In  Quamer  v.  Colston  (b)  the  plaintiff  was  held  entitled 

Legality,  jq  g^g  j^  England  for  money  lost  and  lent  at  gaming  on 
the  Continent,  where  there  was  no  law  prohibiting  such 
practices ;  and,  though  in  that  case  there  was  no  lex  loci 
solutionis  to  compete  with  the  lex  loci  celebrationis,  the 
decision  is  valuable  as  showing  that  Lord  Mansfield's 
expression  of  opinion  in  Bohinson  v.  Bland  is  practically 
overruled.  Had  the  gaming  transactions  taken  place  in 
England,  the  whole  consideration  for  the  debt  would  have 
been  illegal  in  itself,  and  one  which  could  not  have  been 
lawfully  exchanged  for  any  promise.  In  Branley  v.  South- 
Eastern  Railway  Company  (c),  which  has  just  been  referred 
to,  it  was  conceded  that  the  English  statute  prohibited 
the  railway  company,  in  England,  from  contracting  to 
carry  "  packed  parcels  "  at  an  increased  rate,  or  from  de- 
parting under  any  circumstances  from  a  uniform  rate. 
This  promise  to  carry  was  therefore  an  unlawful  con- 
sideration to  exchange,  according  to  English  law,  for  any 
promise  but  one,  i.e.,  a  promise  to  pay  for  the  carriage 
according  to  the  uniform  statutory  rate.  But  the  per- 
formance of  the  promise,  the  carriage  of  the  goods,  was  in 
no  sense  prohibited  by  the  law  of  the  place  of  perform- 
ance, and  the  lex  loci  celebrationis  was  therefore  allowed  to 
determine  for  itself  the  legality  of  the  interchange  of  pro- 
mises ;  just  as  in  QvMrrier  v.  Colston  (d)  the  same  law  was 
left  to  pronounce  upon  the  legality  of  a  gaming  transaction. 
If  the  giving  of  the  consideration  for  the  promise  was  un- 
lawful in  the  first  instance  by  the  law  of  the  place  where 
the  transaction  took  place,  a  renewal  of  the  promise  in 
another  country  where  the  contract  could  lawfully  have 
been  made,  as  by  giving  new  bills  in  Prance  for  a 
gaming  debt  previously  contracted  in  England,  will  not, 

(a)  2  Burr.  1078. 

(6)  I  Phill.  147.     See  9  Anne,  0.  14,  s.  I,  and  18  Geo.  II.  c.  34,  s,  3. 

(c)  12  C.  B.  N.  S.  63  ;  ante,  p.  365.  (d)  1  Phill.  147. 
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without  fresh  consideration,  whitewash  the  original  ille-     Part  III. 
gality.(a)  ^°^«- 

It  might  perhaps  have  been  doubted  how  far  these  con-    Cap.  vni. 
tracts  resulting  from  gaming  might  have  properly  come    Contract— 
under  the  head  of  those  agreements,  already  referred  to,     Legality. 
which  the    law  refuses   to  recognise,  wherever  they  are  immoral 
made  and  in  whatever  place  they  are  to  be  performed,  contracts. 
because  of  their  moral  turpitude  or  their  injurious  eflfect 
upon  the  interests  of  the  State  or  of   society.     It   can 
hardly  be  said  that  such  cases  properly  come  under  the 
domain  of  international  law  at  all,  inasmuch  as  the  inter- 
national element  in  them,  if  any,  is  obliterated   by  the 
brand  of  illegality  which  the  law  of  England,  as  the  lex 
fori,  stamps  upon  them  as  soon  as  their  real  nature  is  made 
apparent.     Amongst    this   class   may  be  enumerated   all 
contracts   the  object  of  which  involves  a  breach  of  the 
national  neutrality  in  time  of  war,  or  is  calculated  to  lend 
assistance  to  insurgents  against  a  friendly  State ;  (&)  all 
contracts  for  future  immorality  or  illicit  connection  of  the 
sexes,  or  based  in  any  other  way  upon  moral  turpitude 
and  opposed  to  the  interests  of  justice.(c)     Contrary  to  Contracts 
what  might,  perhaps,  have  been  expected,  a  contract  for  "["yeJ^"'"^ 
the  sale  of  slaves  does  not  appear  to  be  regarded  by  the 
English  law  as  so  tainted  with  turpitude  as  to  be  incapable 
of  recognition.    That  this  should  have  been  the  view  taken 
when  slaves  were  still  held  in  the  British  colonies,  and 
regarded  there  as  part  of  the  soil — ascripH  glebce — is  not, 
of  course,  a  matter  for  surprise ;  (d)  nor  that,  before  the 
conclusion  of  a  treaty  between  Great  Britaia  and  Spain 
for  the  suppression  of  the  slave  trade,  and  the  creation  of 
a  right  of  searching  Spanish  vessels  on  the  high  seas  with 
that  object,(e)  it  should   have  been  held  that  a  Spaniard, 

(a)  Wynne  v.  Callander,  i  Russ.  293. 

(b)  De  Wiltz  v.  Hendricks,  9  Moo.  586  ;  S.  C.  2  Bing.  314;  Thompson 
V.  Powles,  2  Sim.  194  ;  Jones  v.  Garcia  del  Bio,  1  T.  &  Kuss.  297  ;  Yrisa/rri 
V.  Clement,  2  C.  &  P.  N.  P.  C.  223  ;  3  Bing.  432 ;  Hennings  v.  Rothschild, 
9  B.  &  C.  470  ;  4  Bing.  315,  33S  ;  Tayhr  v.  Barday,  2  Sim   213. 

(c)  Com.  Dig.  Aasumpeit,  F.  7  ;  CoUms  v.  Blantern,  2  Wils.  341,  i  bm. 
L.  C.  in  notis;  Madrazo  v.  WiUes,  3  B.  &  Aid.  353  ;  Forbes  v.  Cochrane, 
2  B.  &  0.  448.  {d)  /Smith  v.  Brown,  2  Salk.  666. 

(e)  Wheaton,  Int.  Law  (Lawrence),  p.  259. 
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Pakt  III.     being  not  prohibited  from  carrying  on  the  slave  trade  by 
_^"        the  laws  of  his  own  country,  might  recover  damages  in  an 
Cap.  VIII.    English  court   in  respect  of  the  wrongful  seizure  by  a 
Contrcia—     British  subject  on  the  high  seas  of  a  cargo  of  slaves  on 
Legality.      board  his  ship.(a)     The  slave  trade  is  not,  and  has  never 
been,  piracy  by  the  law  of  nations, (&)   except  by  conven- 
tion, and  the  action  therefore  was  no  doubt  maiatainable. 
But  so  recently  as    i860   it  was  held  by  the  Exchequer 
Chamber  that  a  contract  might  be  made  by  a  British  sub- 
ject for  the  sale  of  slaves,  lawfully  held  by  him  in  a  foreign 
country  where  the  possession  and  sale  of  slaves  is  law- 
ful.(c)     The  defendants  in  that  case  were  the  directors  of 
an  association  or  partnership,  consisting  of  themselves  and 
others,  all  British  domiciled  subjects,  and  were  the  owners 
of  certain  slaves  in  the  Empire  of  Brazil,  where  slavery 
was  lawful.     The  action  was  brought  for  breach  of  a  con- 
tract of  sale,  and  the  question  turned  mainly  upon  the 
proper  construction  of  the  English  statutes  forbidding  the 
purchase,  sale,  or  barter  of  slaves  (5  Geo.  IV.  c.  1 13  ;  6  &  7 
Vict.  c.  98),  the  slaves  in  question  having  been  purchased 
by  the  defendants  themselves  in  Brazil  after  the  passing  of 
the  former,  but  before  the  commencement  of  the   last- 
mentioned  Act.     In  the  Court  of  Common  Pleas  it  was 
held  that  the  effect  of  the  two  statutes,  read  together,  was 
to  prohibit  the  trade  in  slaves  by  all  persons  within  the 
control  of  the  Legislature,  including  British  subjects  all 
over  the  world ;  and  it  was  added,  that  the  fact  of  the 
plaintiff  being  a  foreigner  did  not  authorise  him  to  sue  in 
the  courts  of  this  country  for  the  breach  of  a  contract 
entered  into  by  an  English  subject  in  violation  of  English 
laws.((Q     This  judgment  was,  however,  reversed  on  appeal 
in  the  Exchequer  Chamber  by  four  judges  to  two,  on  the 
ground  that  there  was  nothing  in  the  English  statutes  to 
prohibit  a  contract  by  a  British  subject  for  the  sale  of 
slaves,  lawfully  held  by  him  in  a  country  where  the  pos- 

(a)  Madrazo  v.  Willes,  J  B.  &  Aid.  353. 

(6)  Wheaton,  Int.  Law,  p.  256. 

{c)  Santos  V.  Ittulfie,  6  C.  B.  N.  S.  841  ;  8  C.  B.  N.  S.  861. 

{d)  6  C.  B.  N.  S.  '841,  862 ;  Esposito  v.  Bowdm,  7  E.  &  B.  763. 


CONTEACTS.  373 

session  and  sale  of  slaves  is  lawful.     It  will  be  seen  that     Part  III. 
this  decision,  as  did  that  of  the  judges  in  the  court  below,       ^^^' 
proceeded   entirely   upon  the  intention   of  the   English    Gap.  vill. 
Legislature,  as  gathered  from  the  proper  interpretation  of    Contract— 
the  English  statutes ;  nor  was  it  pretended  that  a  contract     Legality. 
for  the  sale  of  slaves  could  be  impeached  on  any  other 
gronnd.     The  history  of  English  legislation  on  this  sub- 
ject gives  the  real  key  to  the  reasons  for  regarding  the 
subject  in  a  manner  so  opposed  to  that  which  is  now  sup- 
posed to  be  the  spirit  of  English  law.     If  English  law  had 
been  always  that  which  it  is  now,  such  a  contract  would  no 
doubt  be  regarded  in  itself  as  something  iniquitous,  and 
incapable,  just  as  a  contract  for  prostitution,  of  enforce- 
ment in  an  English  court.     But  inasmuch  as  the   rights 
of  slave-holders  were  at  one  time  an  integral  part  of  our 
own  law,  just  as  they  are  still  of  the  law  of  some  other 
countries,  it  is  plain  that  only  the  limitations  which  have 
been  placed  by  English  statutes  on  those  rights  can  be 
recognised  by  English  law,  and  that  a  contract  which  was 
once  legal  must  still  be  regarded  as  valid,  except  so  far 
as  its  legality  has  been  taken  away  by  positive  enactment. 
It  cannot  be  asserted  that  such  a  contract  is  so  iniquitous 
that  it  ought  not  to  be  recognised  in  an  English  court,  no 
statute  having  declared  it  to  be  so ;  and  therefore,  although 
such  contracts  may  be  forbidden  by  English  law,  its  legality 
must  be  tested,  not  by  the  lex  fori,  but  by  the  law  of  the 
place  where  the  contract  was  made  or  where  it  was  to  be 
performed. (a)     "In    this    case,"   said    Bramwell,  B.,  in 
Santos  V.  lUidge,  "  the  plaintiff  sues  on  a  contract  made 
with  him,  a  Brazilian,  in  the  Brazils,  which  the  defendants 
can  lawfully  perform  there.     The  defendants  refuse  to 
perform  it,  and  give  as  a  reason  one  which  would  not  be 
good  there,  nor  probably  in  any  other  country  than  this, 
viz.,  that  the  performance  of  their  contract  there  would  be 
an  offence  against  the  laws  here,  and  the.refore  ought  not 
to  be  enforced  here."(6)     The  decision  of  the  Exchequer 
Chamber  was  in  effect  that  the  reason  was  not  in  fact  good 

(a)  Ante,  p.  365,  seq.        (b)  Santos  v.  Illidge,  8  C.  B.  N.  S.  867. 
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even  in  England,  though  it  no  doubt  would  have  been  had 
the  English  law  said  expressly  that  it  should  be.  "  The 
general  run  of  laws  enacted  by  the  superior  State  are 
supposed  to  be  calculated  for  its  own  internal  govern- 
ment, and  do  not  extend  to  its  distant  dependent  coun- 
tries ;  which,  bearing  no  part  in  the  Legislature,  are  not 
therefore  in  its  ordinary  and  daily  contemplation."(a) 
If  true  of  distant  dependencies,  it  is  a  fortiori  so  with 
regard  to  foreign  independent  States,  that  a  Government, 
when  legislating  with  regard  to  acts,  does  not  intend  to 
include  acts  to  be  performed  within  any  territorial  limits 
but  its  own. 


SUMMARY. 


FORMALITIES   OF  CONTRACT. 

p.  352.  The  forms  and  ceremonies  which  the  law  of  the  place 

of  celebration  requires  for  the  constitution  of  a  contract 
are  necessary  and  sufficient  for  that  purpose. 

p.  354-  But  where  the  lex  fori  demands  that  a  contract  shall  be 

evidenced  in  a  particular  manner,  these  rules  of  evidence 
must  be  complied  with,  though  their  indirect  effect  is  to 
impose  a  formality  of  celebration  not  required  by  the  lex 
loci  celebrationis  or  solutionis,  or  to  refuse  as  iasufficient 
formalities  by  which  the  lex  loci  was  satisfied. 

p-  355-  Conversely,  the  lex  fori  may  admit  evidence  which  .the 

lex  loci  would  have  rejected ;  but  the  contract,  though 
proved  as  a  fact,  will  in  such  cases  be  held  void  if  that 
evidence  shows  that  the  formalities  prescribed  by  the  lex 
loci  for  the  validity  of  the  contract,  as  distinguished  from 
the  manner  of  proving  it,  were  not  fulfilled. 

p.  359.  The  general  rule,  that  formalities  are  governed  by  the 

Icj:  loci  (locus  regit  actum)  does  not,  however,  apply  to  con- 
tracts which  concern  immovable  property,  as  to  which  the 
lex  situs  prevails. 

pp.  360-363.        The  stamps  which  the  lex  fori  requires  on  documents 

(a)  I  Bl.  Comm.  loi  ;  Attorney-General\.Stewart,  2  Mer.143.   See  Sou- 
sitton  V.  Boitsillon,  14  Ch.  D.  351. 
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executed  out  of  its  jurisdiction  are  rightly  prescribed  by     Part  III. 
it  as  coming  under  the  head  of  evidence.  -^f^" 

Where  the  lex  fori  is  silent,  the  stamp  requirements  of   Cap.  Vin, 
the  lex  loci  actus  must  be  complied  with;  (except  as  to 
foreign  bills  of  exchange,  as  to  which  see  45  &  46  Vict, 
c.  61,  s.  72  (i)  (a).) 

Legality  of  the  Contract. 

The  legality  of  a  contract  depends  generally  upon  the  p.  364. 
law  of  the  place  of  intended  performance. 

An  act  which  is  illegal  by  the  law  of  the  place  where  it  p.  365. 
is  intended  to  be  done  cannot  be  validly  contracted  for  in 
any  place. 

But  the  legality  of  the  making  of  the  agreement,  i.e.,  p.  369. 
the   giving   a   particular   consideration    for  a  particular 
promise — seems  to  depend  upon  the  lex  loci  actus. 

(d)  Essentials  of  Contract. — It  has  been  said  above  (a)  Intention 
that,  assuming  a  contract  to  be  legal,  the  intention  of  the  °^^^o\^^ 
parties  is  material  to  every  question  that  can  arise  upon  essentials, 
it,  except  that  of  their  capacity  to  enter  into  a  legal  obliga- 
tion at  all.  And  the  question  of  the  formalities  necessary 
to  a  contract,  which  has  recently  been  considered,  is  not  at 
all  an  exception  to  that  rule,  inasmuch  as  the  parties  con- 
tracting are  presumed  to  have  submitted  themselves  for 
certain  purposes  to  the  law  of  the  place  where  the  contract 
is  entered  into,  and  to  have  intended  that  the  formalities 
required  by  that  law  should  be  fulfilled.  It  is  obvious 
that  every  man  who  contracts  at  all,  if  he  is  a  meruber  of 
a  civilised  community,  must  be  aware  that  his  contract 
will  be  governed,  so  far  as  its  formalities  are  concerned, 
by  some  system  of  law  or  another ;  and  the  system  of  law 
which  will  be  oftenest  in  his  mind  as  that  which  must 
claim  respect,  will  undoubtedly  be  the  system  of  law  by 
which  all  other  matters  are  regulated  in  the  place  where 
he  undertakes  his  legal  obligation.     To  undertake  such 

(a)  Piige  336. 
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Part  lit     an  Obligation  something  must  be  done  or  said  there  and 
Acts  i  t  .     ,        , 
^^        then,  and  it  is  fair  to  assume  that  this  something  will  be 

Gap.  VIII.  tested  by  the  same  law  that  regulates  all  other  actions 
Contract—  '^''^^  words  in  the  same  locality.  Such,  accordingly,  is 
presumed  by  private  international  law  to  have  been  the 
intention  of  the  contracting  parties  ;  but  when  the  essentials 
of  the  contract  are  the  subject  of  consideration  (to  adopt 
the  distinction  between  forms  and  essentials  which  is 
drawn  in  Brook  v.  Brook  (a)  ),  it  is  plain  that  the  intention 
of  the  parties  cannot  be  so  simply  ascertained.  The 
legality,  for  example,  of  the  act,  or  any  of  the  acts,  for 
which  the  contract  stipulates,  cannot  depend  in  the  mind 
of  the  parties,  or  in  reason  and  fact,  upon  the  law  of  the 
place  where  the  promise  to  do  it  is  given.  Whether  any 
act  is  a  lawful  one  or  not  must  depend  entirely,  if  words 
have  any  meaning,  upon  the  law  of  the  place  where  it  is 
to  be  done.  On  this  point  it  is  hardly  correct  to  say  that 
the  intention  of  the  parties  is  at  all  material ;  the  law 
does  not,  strictly  speaking,  presume  them  to  have  intended 
anything  except  obedience  to  the  proper  law,  whatever 
that  might  be ;  but  it  does  presume  them  to  have  known 
that  the  legality  of  every  act  depends  upon  the  law  of  the 
place  of  intended  performance,  as  a  maxim  both  of  juris- 
prudence and  of  common-sense.  Again,  the  nature  and 
extent  of  the  obligation  which  the  contracting  parties  take 
upon  themselves  must  of  course  be  defined  and  regulated, 
whether  by  construction  or  implication,  by  some  law ;  and 
undoubtedly,  so  long  as  they  propose  to  stipulate  for 
nothing  that  is  in  any  sense  illegal,  the  intention  of  the 
parties,  so  far  as  it  can  be  ascertained,  is  entitled  to  decide 
what  law  must  be  referred  to  for  the  purpose.  If  the 
contracting  parties  were  told  beforehand  the  exact  law 
that  was  to  regulate  their  contract,  they  could  obviously 
contract  for  any  lawful  object  they  pleased,  by  the  use 
of  proper  forms  and  proper  language.  It  would  then  be 
in  fulfilment  of  their  intention  to  apply  the  law  whose 
provisions  had  been  in  their  minds  to  the  contract  when 
made.      Now,  whether  parties  to  a  contract  are  told  or 

(o)  9  H.  L.  C.  193. 
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not,  they  will  always  assume  some  law  or  other  as  that  Paet  III. 
which  is  to  govern  the  obligation.  The  proper  law,  _^' 
therefore,  to  be  eventually  applied  by  any  tribunal  for  Cap.  Vin. 
this  purpose  is  that  which  will  most  frequently  and  most 
naturally  be  assumed  by  ignorant  parties  to  a  contract  as 
that  by  which  their  liabilities  are  defined.  The  principle 
is  well  demonstrated  by  Lord  Brougham,  speaking  of  the 
rule  which  refers  solemnities  to  the  lex  loci,  in  Warrender 
V.  Warrender  (a) :  "  This  is  sometimes  expressed,  and  I 
take  leave  to  say  inaccurately  expressed,  by  saying  that 
there  is  a  comitas  shown  by  the  tribunals  of  one  country 
towards  the  laws  of  the  other  country.  Such  a  thing  as 
comitas  or  courtesy  may  be  said  to  exist  in  certain  cases, 
as  where  the  French  Courts  inquire  how  our  law  would 
deal  with  a  Frenchman  in  similar  or  parallel  circumstances, 
and,  upon  proof  of  it,  so  deal  with  an  Englishman  in  those 
circumstances.  This  is  truly  a  comitas,  and  can  be  ex- 
plained on  no  other  ground ;  and  I  must  be  permitted  to 
say,  with  all  respect  for  the  usage,  it  is  not  easily  recon- 
cilable to  any  sound  reason.  But  when  the  Courts  of  one 
country  consider  the  laws  of  another  in  which  any  contract 
has  been  made,  or  is  alleged  to  have  been  made,  in 
construing  its  meaning,  or  ascertaining  its  existence,  they 
can  hardly  be  said  to  be  acting  from  courtesy,  ex  comitate ; 
for  it  is  of  the  essence  of  the  subject-matter  to  ascertain 
the  meaning  of  the  parties,  and  that  they  did  solemnly 
bind  themselves ;  and  it  is  clear  that  you  must  presume 
them  to  have  intended  what  the  law  of  the  country 
sanctions  or  supposes,  and  equally  clear  that  their  adopt- 
ing the  forms  and  solemnities  which  that  law  prescribes 
shows  their  intention  to  bind  themselves ;  nay  more,  it  is 
the  only  safe  criterion  of  their  having  entertained  such  an 
intention.  Therefore,  the  Courts  of  the  country  where  the 
question  arises  resort  to  the  law  of  the  country  where  the 
contract  was  made,  not  ex  comitate,  but  ex  dehito  justitim  ; 
9,nd  in  order  to  explicate  their  own  jurisdiction  by  discover- 
ing that  which  they  are  in  quest  of,  and  which  alone  they 
are  in  quest  of,  the  meaning  and  intent  of  the  parties." 

{a)  gBligh,  115. 
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In  deciding,  therefore,  upon  the  proper  law  to  be 
applied  to  the  essentials  of  a  contract,  we  must  be  guided 
by  the  intention  of  the  contracting  parties ;  and  it  will  be 
convenient  first  to  understand  clearly  what  the  essentials 
are,  having  treated  in  the  preceding  pages  of  the  legality 
of  those  acts  which,  are  forbidden  by  one  and  allowed  by 
another  of  the  competing  laws.  Under  the  term  essentials 
may  be  classed  generally  everything  that  does  not  come 
under  the  description  oi  forms.  And,  taking  them  in  their 
natural  order,  these  will  be : — 

(i)  The  construction  and  interpretation  of  the  actual 
words,  parol  or  written,  by  which  the  obligation  is  con- 
stituted. 

(2)  The  nature  and  effect  of  the  obligation  which  results 
from  those  words,  properly  construed  and  understood,  or 
which  is  implied  by  the  law  from  proved  or  admitted  facts, 
without  the  use  of  any  language  at  all. 

(3)  The  performance  of  the  contract. 

(4)  The  defeasance  or  discharge  of  the  contract  other- 
wise than  by  performance. 

(i)  Construction  and  Interpretation  of  Contracts. — The 
construction  and  interpretation  of  contracts  being  nothing 
more  than  the  exact  definition  of  what  the  parties  meant 
by  their  words  (and,  in  the  case  of  implied  contracts, 
it  might  perhaps  be  said,  by  their  silence),  appears  to 
depend  more  absolutely  upon  the  intention  of  the  parties 
than  any  other  branch  of  the  subject.  Now,  in  those  cases 
where  the  contract  has  been  executed  in  a  foreign  country 
where  the  parties  to  it  are  domiciled,  there  can  obviously 
be  little  or  no  doubt.  The  lex  domicilii  is  also  that  of  the 
loci  celebrationis,  and  it  can  hardly  be  supposed  that  the 
parties  intended  that  their  language  should  be  interpreted 
by  any  other  law.(a)  Inasmuch  as  intention  is  a  question 
of  fact,  it  is  no  doubt  conceivable  that  language  might  be 
used  in  such  a  contract  which  could  be  reasonably  ex- 
plained only  by  the  law  of  the  place  of  performance,  but 

.(a)  Anstruther  y.  Adair,  2  My.  &  K.  513,  516 ;  Thwrhwm  v.  Steward, 
L.  R.  3  P.  C.  504. 
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it  is  difficult  to  see  how  sucli  a  question  of  interpretation     Pakt  in. 
could  arise  apart  from   that  of  performa'thce,  which  will         °^^' 
require  separate  consideration.    Subject  to  this  reservation,    Cap.  Vlll. 
it  may  be  fairly  assumed  that  when  a  contract  is  made    contract— 
abroad  in  the  country  of  the  domicil  of  the  parties  to  it,  an  Cmistruaiov. 
English  Court  will  interpret  its  language  by  that  law.(a) 
But  when  the  place  of  execution  and  the  domicil  of  the 
parties  are  different,  a  further  and  more  difficult  question 
arises,  nor  is  it  always  easy  to  see  which  of  the  competing 
laws  should  give  way.     On  this  point  the  language  of 
Story,  indeed,  is  distinct  enough,  if  the  decisions  cited 
by  him  in  support  of  it  warranted  its  acceptation  without 
reserve. 

"  The  general  rule,  then,  is  that,  in  the  interpretation  of  Conflict  of 
contracts,  the  law  and  custom  of  the  place  of  contract  are  ^  ^omicUU 
to  govern  in  all  cases  where  the  language  is  not  directly 
expressive  of  the  actual  intention  of  the  parties,  but  is  to 
be  tacitly  inferred  from  the  nature  and  objects  and  occasion 
of  the  contract.  The  rule  has  been  fully  recognised  in  the 
courts  of  common  law ;  and  it  has  been  directly  decided  by 
those  Courts  that  the  interpretation  of  the  contract  must 
be  governed  by  the  laws  of  the  country  where  the  contract 
is  made.  And  the  rule  is  founded  in  wisdom,  sound  policy, 
and  general  convenience."(6)  The  English  cases  cited 
in  support  of  this  proposition  are  Trimhey  v.  Vignier,(c) 
De  la  Vega  v.  Vianna,(d)  and  British  Linen  Company 
V.  I)rummo7id,(e)  but  none  of  them  lays  down  distinctly 
that,  in  cases  where  the  domicil  of  the  parties  and  the 
place  where  the  contract  was  made  differ,  an  English  Court 
will  interpret  the  language  of  the  contract  by  the  law  of 
the  latter  place  in  preference  to  all  others.  In  Trimhey 
V.  Vignier  it  is  no  doubt  said  by  Tindal,  O.J.,  that  the 
interpretation  of  the  contract  must  be  governed  by  the 
laws  of  the  country  where  the  contract  was  made  Qex  loci 
contractus),  while  the  mode  of  suing  and  the  time  within 
which  the  action  must  be  brought  must  be  governed  by 

(a)  De  la  Vega  v.  Vianna,  i  B.  &  Ad.  284  ;  Good  v.  Good,  33  Beav.  314. 
6)  Story,  Conflict  of  Laws,  §  27,  (c)  1  Bing.  N.  C.  151. 

(d)  I  B.  &  Ad.  284.  («)  '°  2-  ^  C.  903- 
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Gap.  VIIl.  however,  first,  that  the  conflict  of  law  here  referred  to  was 
Contract—    *^®  conflict  between  the  lex  loci  contrachcs  and  the  lex  fori 

Constnietion.  on  a  question  which  it  was  contended  was  one  of  pro- 
cedure ;  and,  secondly,  inasmuch  as  the  point  there  decided 
was  that  the  effect  of  a  blank  indorsement  in  France  of  a 
note  made  in  that  country  must  be  decided  by  the  French 
law,  it  is  evident  that  the  question  was  not  one  of  the 
interpretation  of  language  at  all,  but  of  the  nature  and 
effect  of  the  obligation  which  the  language  created — a 
matter  which  belongs  properly  to  the  next  heading  of  the 
subject.  In  De  la  Vega  v.  Vianna  the  question  was  also 
one  which  was  contended  to  belong  to  procedure  as  part 
of  the  remedy,  and  was  so  held ;  and  in  addition  to  this, 
both  the  parties  were  obviously  domiciled  in  the  country 
where  the  contract  was  made.  The  point  is  put  briefly  by 
Lord  Tenterden,  C.J.,  who  says :  "  The  plaintiff  and  the 
defendant  were  both  foreigners ;  the  debt  was  contracted 
in  Portugal,  and  it  appears  that,  by  the  law  of  that  country, 

the  defendant  would  not  have  been  liable  to  arrest 

A  person  suing  in  this  country  must  take  the  law  as  he 
finds  it;  he  cannot,  by  virtue  of  any  regulation  in. his  own 
country,  enjoy  greater  advantages  than  other  suitors  here, 
and  he  ought  not  therefore  to  be  deprived  of  any  superior 
advantage  which  the  law  of  this  country  may  confer."(a) 
It  is  quite  clear  that  this  decision  has  nothing  to  dto  with 
the  principles  on  which  the  language  of  a  foreign  contract 
is  to  be  interpreted,  and  it  has  been  cited  as  an  authority 
on  that  point  only  by  reason  of  a  dictum  quoted  in  it  of 
Heath,  J.,  in  Melan  v.  Duke  of  Fitzjames,(b)  to  the  effect 
that  in  construing  contracts  the  Courts  must  be  governed 
by  the  laws  of  the  country  where  they  are  made.  That 
too,  however,  was  a  case  of  procedure,  in  which  the  lex 
fori  claimed  to  be  heard ;  and  the  same  observation  may 
be  made  as  to  British  Linen  Company  v.  Drummond,  the 

(a)  I  B.  &  Ad.  287,  288. 

(J;  I  B.  &  P.  .138  ;  and  see  Talleyrand  v.  Boulanger,  3  Ves.  Jon.  447. 
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third  case  on  which  Story  relies  for  his  proposition,  which     Pakt  III. 
turned  on  the  applicability  of  the  English  Statute  of  Limi-       ^^' 
tations  to  a  contract  made  abroad.  Cap.  VIII. 

The  truth  appears  to  be,  that  the  expression  "  inter-  Contract— ~ 
pretation  of  contracts  "  is  an  ambiguous  term,  in  the  sense  Constriiction. 
that  it  has  been  used  with  more  than  one  meaning.  Story  Contracts— 
apparently  employs  it,  as  it  was  in  fact  employed  in  one  tow  inter- 
or  two  of  the  cases  just  cited,  as  comprising  the  general 
explanation  and  definition  of  the  agreement  which  has 
been  formulated  between  the  parties,  the  rights  arising 
out  of  it,  and  the  efEect  of  the  relation  which  it  has  con- 
stituted. It  will  be  obvious  that  the  construction  or  inter- 
pretation of  the  language  of  the  contract  will  be  included 
in  the  phrase  so  used ;  and  as  the  necessity  of  distin- 
guishing the  part  from  the  whole  did  not  often  arise, 
authorities  on  one  point  were  accepted  as  equivalent  to 
authorities  on  another.  That  Story  did  not  mean  to  lay 
down  as  an  absolute  rule,  that  the  law  of  the  place  where 
a  contract  was  made  must  of  necessity  decide  all  questions 
which  may  arise  on  the  construction  of  its  language,  is 
plain  from  what  he  goes  on  to  add  to  the  language  quoted 
above.  "  Especially,  in  interpreting  ambiguous  contracts, 
ought  the  domicil  of  the  parties,  the  place  of  execution, 
the  various  provisions  and  expressions  of  the  instrument, 
or  other  circumstances  implying  a  local  reference,  to  be 
taken  into  consideration."(a) 

It  can  hardly  be  supposed,  therefore,  that  Story  did  indicia  of 
intend  on  this  question  to  advocate  any  imperative  rule  Jhe^Eng^Mi 
in  favour  of  the  place  where  the   contract  was  actually  vule. 
executed ;   and  the  true  principle  was   laid    down    by 
the  Court  of  Appeal  in  more  general  language :  "  What 
is  to  be  the  law  by  which  a  contract  or  any  part  of  it 
is  to  be  governed  or  applied  must  be  always   a   matter 
of  construction  of  the  contract  itself  as  read  by  the  light  of 
the  subject-matter  and  of  the  surrounding  circumstances. 
Certain  presumptions  or  rules  in  this  respect  have  been 
'laid  down  by  juridical  writers  of  different  countries  and 
(a)  Story,  Conflict  of  Laws,  §  27. 
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Pakt  III.     accepted  by  the  Courts,  based  upon  common-sense,  upon 

'        business  convenience,   and  upon  the  comity  of  nations; 

Cap.  VIII.  but  these  are  only  presumptions  or  priind  facie  rules,  that 
Contract—  are  capable  of  being  displaced  wherever  the  clear  intention 
Construction.  Qf  j^q  parties  can  be  gathered  from  the  document  itself 
and  from  the  nature  of  the  transaction.  The  broad  rule 
is  that  the  law  of  a  country  where  a  contract  is  made  pre- 
sumably governs  the  nature,  the  obligation,  and  the  inter- 
pretation of  it,  unless  the  contrary  appears  to  be  the 
express  intention  of  the  parties."(a)  In  other  words,  the 
intention  of  the  parties  must  govern ;  and  the  parties  will 
be  presumed  to  have  intended  the  lex  loci  celebrationis, 
unless  the  contrary  be  shown.  They  may  of  course  con- 
tract with  express  reference  to  some  particular  foreign 
law;  and  in  such  cases  the  foreign  law  will  only  be 
admitted  within  the  limits  of  that  reference,  and  not 
generally — e.g.,  not  as  to  foreign  creditors.(&)  And  ac- 
cordingly where  an  English  policy  provided  for  general 
average  "  as  per  judicial  foreign  statement,"  it  was  held  that 
the  foreign  law  could  not  be  invoked  to  decide  what  were 
and  what  were  not  "  perils  of  the  sea."(c)  Substantially 
the  same  law  had  been  laid  down  as  long  ago  as  1820 
in  the  case  of  Lansdown  v.  Lansdown,(d)  which  came 
before  the  House  of  Lords  on  appeal  from  the  Irish  Court 
of  Chancery,  the  point  being  whether  the  words  "  lawful 
money  of  Great  Britain  "  in  a  marriage  settlement  executed 
in  England  by  parties  domiciled  there  meant  lawful  money 
at  the  rate  of  English  or  Irish  currency,  the  "  lawful 
money  "  issuing  as  a  rent-charge  out  of  land  in  Ireland. 
It  was  held,  on  the  whole  instrument,  that  the  intention 
of  the  parties  was  that  the  money  should  be  paid  at  the 
English  rate  of  currency,  notwithstanding  the  local  situa- 
tion of  the  land.  "  In  the  naked  case  of  a  charge  upon 
lands,"  said  Lord  Eldon,  "  the  law  is  clear  and  settled ; 
but  upon  wills  and  instruments  of  marriage  contract  all 

(o)  Jacobs  y.Oridit  Lyonnais,  12  Q.  B.  D.  589,  599.     Cf.  OJiamberlain  t, 
Napier,  15  Ch.  D.  614. 

(6)  Ex  parte  Dever,  Be  Suse  and  Smith,  18  Q.  B.  D.  660. 

(c)  Greer  v.  Poole,  5  Q.  B.  D.  272.  (d)  2  Bligh,  60. 
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the  cases  cited  authorise  a  distinction.     In  such  cases  the     Pakt  III. 
intention  of  the  person  making  the  will,(a)  and  of  the       If^' 
parties  to  the  contract,  is  to  be  collected  from  the  different    Cap.  VIII. 
parts  of  the  instrument.  ....  In  this  case  there    are    Cmttract— 
throughout  the  settlerpent  charges  on  English  as  well  as  Construction. 
Irish  estates.     Can  it  be  said,  as  to  any  of  these  charges,  interpretation 
that  a  different  sum  is  to  be  paid  to  the  person  entitled,  °^  language, 
according  to  the  site  of  the  estates  out  of  which  the  money- 
is  drawn?     In  those  instances  where  Irish  estates  only 
are  charged,  the  situation  and  conduct  of  the  parties,  and 
the  language  of  the  instrument  of  contract,  show  that  they 
meant  English  currency."(6)    In  Kearney  y.  King  (c)  it  was 
held  that  a  sum  of  money  named  in  a  promissory  note 
meant  a  sum  of  money  according  to  the  currency  of  the 
place  where  the  note  was  made ;   but   Story  points  out 
(§  272)  that  in  this  case  the  place  where  the  contract  was 
made  is  also  presumed  to  be  the  place  of  intended  per- 
formance by  payment,  so  that  there  is  a  double  indication 
of  the  intention  of  the  parties.     The  same  point  was  as- 
sumed in  Sprowle  v.  Zegg,(d)  on  the  authority  of  the  last- 
mentioned  case.     But  the  domicil  of  the  husband,  being 
also  the  sitiis  of  the  subject-matter  of  the  trust,  has  been 
preferred  to  the  locus  celebrationis  in  construing  a  marriage 
settlement,  so  far  as  that  part  of  the  trust  property  was 
concerned ;  the  domicil  of  the  wife  being  preferred  as  to 
other  trust  property  dealt  with  by  the  same  deed,  and 
situate  in  the  country  of  her  domicil.     The  particular  cir- 
cumstances of  the  case  are  not  so  important  as  the  fact 
that  intention  was  applied  as  the  sole  test.     "  I  infer  and 
collect,"  said  Hall,  V.O.,  "  from  the  trusts  of  the  contract, 
that  there  was  an  intention  that  there  should  be  a  differ- 
ence between  them :  that  one  set  should  be  construed  as 
being  English  and  the  other  as  being  Scotch."(«)     The  in- 

(a)  More  recent  deoisionB,  however,  have  established  the  lex  domicilii  as  the 
sole  interpreter  of  a  will.     Vide  ante,  p.  262. 

(b)  2  Bl.  88,  QV  Vide  Phipps  v.  Anglesea,  $  Vin.  Ah.  209 ;  i  P.  Wms. 
696.  (c)  2  B.  &  Aid.  301.  (d)  I  B.  &  C.  16. 

(e)  Chamberlain  v.  Napier,  15  Ch.  D.  614.  Cf.  Bernard  v.  Whte, 
W.  N.  1887,  p.  8  ;  and  now  see  45  &  46  Vict.  0.  6r,  s.  72  (4)  (Bills  of 
Exchange  Act,  L882.) 
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Paet  III.     tention  to  regulate  a  marriage  settlement  by  a  particular 

°^^"        law  may  of  course  be  expressed  in  plain  terms.(a) 
Cap.  Vin.        The  question  was  mooted  in  the  modem  case  of  Bent  v. 
Contract—   Smith  (b)  under  the  following  circumstances.     The  plain- 
Oonstruction.  tiffs  had  effected  an  insurance  with  the  defendants  on 
certain  specie  on  board  a  vessel  owned  and  registered  in 
England  at  the  time  of  the  execution  of  the  policy,  for 
the  voyage  from  London  to  Constantinople.     Before  the 
ship  sailed  she  was  sold  to  a  Eussian  company,  and  the 
requisite  formalities  to  effect  a  change  of  her  nationality 
accordingly  were  duly  complied  with.     She  sailed  under 
the  Russian  flag,  and  was  stranded  near  Gallipoli  before 
reaching  her  destination.     The  specie  was  saved,  and  was 
taken  charge  of  by  the  nearest  Russian  consul  until  the 
rights  of  the  owners  of  the  ship   and  cargo  should  be 
adjusted  according  to  Russian  law,  which  prevailed  within 
Turkish  territory  as  to  Russian  subjects  and  Russian  pro- 
perty by  special  treaty  provisions  with  "the  Porte.     The 
owners  of  the  specie,  in  order  to  regain  possession  of  it, 
were  iiltimately  compelled  to  pay  a  much   larger  sum, 
under  the  name  of  salvage  or  general  average,  than  would 
have  been  imposed  upon  them  if  the  loss  had  been  ad- 
justed according  to  English  law;  and  the  question  was 
whether  this  was  a  loss  within  the  meaning  of  the  words 
of  the  policy  which  the  underwriters  were  compelled  to 
make  good.     It  was  assumed  in  the  course  of  the  argu- 
ment that  English  law,  as  the  lex  loci  celebrationis,  must 
govern  the  interpretation  of  the  policy ;  and  Cockbum, 
C.J.,  expressed  his   assent  to  the  proposition  that  the 
English  law  must  govern,  though  not  expressly  to  the 
reason   given. (c)     The  decision  was   against  the  under- 
writers, apparently  on  the  ground  that,  whether  the  policy 
was  construed  by  English  law  or  not,  the  loss  was  one 
fairly  covered  by  its  provisions ;  but  with  respect  to  the 
question  of  the  alleged  right  of  the  English  law  to  prevail 
as  the  lex  loci  celebrationis,  it  should  be  observed  that  the 

(a)  As  in  Hernando  v.  SawMl,  27  Ch.  D.  284. 

(h)  L.  E.  4  Q.  B.  414.  (c)  L.  E.  4  Q.  B,  432,  445. 
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vessel  was  English  when  the  policy  was  effected,  and  that,  Pakt  m. 
if  her  nationality  had  not  been  changed,  the  English  law,  ■^^• 
instead  of  the  Eussian,  would  have  regulated  the  rights  Cap.  vni, 
of  the  parties  in  the  event  of  the  loss  which  happened ;  Contract— 
so  that  the  opinion  expressed  by  Cockbum,  O.J.,  in  favour  Constriction. 
of  the  English  law  as  the  law  to  govern  the  interpretation 
of  the  policy,  may  be  referred  as  much  to  the  undoubted 
intention  of  the  parties  as  to  the  fact  that  the  contract 
was  made  in  England.  And  it  has  since  been  clearly  held 
that  although  it  is  competent  to  an  underwriter  on  an 
English  policy  to  stipulate  that  it  shall  be  construed  or 
applied  in  whole  or  in  part  according  to  a  particular 
foreign  law,  yet,  except  when  so  stipulated,  the  English 
law  is  to  prevail. (a)  In  King  of  S^pain  v.  Machado,(h)  a 
much  older  case,  it  appears  to  have  been  assumed  that 
any  instrument  executed  abroad  was  to  be  construed  ac- 
cording to  the  law  of  the  country  where  it  was  executed. 
It  is  undeniable,  therefore,  that  although  in  theory  the 
place  of  execution  is  only  one  of  the  proofs  which  are 
admitted  to  show  the  intention  of  the  parties,  never- 
theless, with  regard  to  the  interpretation  and  construction 
of  their  language,  it  is  difficult  to  find  any  case  in  which 
the  testimony  furnished  by  it  has  not  been  held  conclusive. 
In  Cood  V.  Cood(c)  the  law  of  the  domicil  of  the  con- 
tracting parties  was  called  in  by  Lord  Romilly  to  construe 
the  language  used ;  but  in  that  case  the  English  law,  the 
law  of  the  domicil,  was  also  the  law  of  the  place  where 
the  letter  containing  the  ambiguous  language  was  de- 
spatched, nor  were  the  reasons  given  for  the  preference  of 
that  particular  law  (which  was  also,  of  course,  the  lex  fori) 
very  clearly  expressed.  The  subject-matter  of  the  cor- 
respondence was  the  partition  of  the  real  and  personal 
estate  of  a  testator  in  Ohili;  and,  though  the  question 
whether  the  letters  amounted  to  a  binding  contract  was 
•  decided  in  the  manner  just  described,  the  decision  was 
apparently  arrived  at  after  a  general  survey  of  the  cir- 

(a)  Grreer  v.  Poole,  S  Q.  B.  D.  272.  (J)  4  Buss.  225,  239. 

(c)  33  Beav.  314. 

2  B 


386  FOEEIGN   AND    DOMKSTIO   LAW. 

Part  III.     cumstances,  including  the  fact  that  part  of  the  property 

^^'        affected  was  land  situate  abroad. 
Cap.  VIII.        There  is  a  certain  analogy,   which   is   referred  to  by 
Contract—    Story,(a)  between  the  relation  of  the  local  law  to  a  con- 
Construction.  tract  celebrated  abroad,  and  that  of  the  local  custom  to  an 
Interpretation  agricultural  or  commercial  contract  entered  into  in  some 
by  local  particular  part  of  England ;  but  it  is  only  an  analogy, 

analogouB  to     and  must  not  be  pressed  too  far.    Local  custom  in  England 
local  law.         ]2iay  be  regarded,  within  its  territorial  limits,  as  part  of 
the  Common  Law  by  adoption,  and  the  law,  in  following  it, 
merely  obeys  itself;  but  there  is  an  obvious  distinction 
between  this  principle  and  that  which  requires  English  law 
to  accept  the  interpretation  and  explication  of  a  law  wholly 
foreign  to  itself.    The  latter  rule  can  only  be  defended  on 
the  ground  that  it  is  the  English  law  that  every  man's 
lawful  contract  shall  be  interpreted  by  reference  to  his  in- 
tention, and  on  the  further  ground  that  a  man  who  con- 
tracts abroad  intends  that  the  interpretation  of  the  foreign 
law  shall  be  invoked.     The  rule  is  not,  therefore,  an  abso- 
lute one,  and  will  be  excluded  by  proof  that  the  intention 
did  not  in  fact  exist ;  while  the  rule  that  English  contracts 
are  to  be  construed  with  reference  to  every  proved  local 
custom  is  imperative,  and  the  operation  of  the  custom  is 
only  excluded  by  express  stipulation  to  that  effect,  or  by 
something  in  the  contract  wholly  inconsistent  with  its 
admission.(&)     It  should  be  observed,  however,  that  cus- 
toms affecting  the  land,  as  those  relating  to  agricultural 
tenancy,  are  the  only  customs  that  can  strictly  be  called 
local ;  and  even  these  are  not  incorporated  with  the  con- 
tract as  essential  to  its  interpretation  because  the  contract 
is  made  in  a  particular  locality,  but  because  the  subject- 
matter  of  the  contract  is  there  situate.     A  lease  of  Eng- 
lish land  made  abroad  would  certainly  be  construed  with 
reference  to  the  agricultural  customs  of  the  country  where 
the  land  was  situated.     It  therefore  appears  hardly  justi- 


{a} 
(6) 


Stoiy,  §  270. 

Wigglesworih  v.  DaUison,  DougL20l  ;  Sutton  v.  Warren,  i  M.  &W. 
474 ;'  Myers  v.  Sari,  3  E,  &  E.  306. 
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fiable  to  cite  the  Englisli  law  as  to  the  effect  of  agricul-  Part  III. 
tural  customs  upon  contracts  as  an  authority  for  the  ■^^• 
proposition  that  the  true  interpretation  of  a  contract  Cap.  VIII. 
must  be  according  to  the  usage  of  the  country  where  it  contract— 
was  made,  (a)  And  the  custom  which  is  imported  into  Construction. 
many  commercial  contracts,  which  have  no  relation  to 
the  soil,  is  not  the  custom  of  a  particular  locality  as  such, 
but  the  custom  of  a  particular  trade,  market,  profession, 
or  association ;  (&)  in  which  case  its  operation  is  no  doubt 
admitted  wholly  on  the  ground  of  the  intention  of  the 
parties,  but  does  not  in  any  way  show  that  the  law  of  the 
place  where  a  contract  is  made  has  of  its  own  nature  any 
claim  to  express  that  intention.  The  correct  view  was 
clearly  stated  by  Lord  Kingsdown  in  a  case  before  the 
Privy  Council  in  1859.(0)  "  When  evidence  of  the  usage 
of  a  particular  place  is  admitted,  to  add  to  or  in  any 
manner  affect  the  construction  of  a  written  contract,  it  is 
admitted  only  on  the  ground  that  the  parties  who  made 
the  contract  are  both  cognizant  of  the  usage,  and  must  be 
presumed  to  have  made  their  agreement  with  reference  to 
it.  But  no  such  presumption  can  arise  when  one  of  the 
parties  is  ignorant  of  it."  The  analogy,  in  fact,  which 
exists  between  these  cases,  in  which  no  conflict  of  law 
arises,  and  cases  properly  belonging  to  the  domain  of 
private  international  law,  is  useful  only  as  establishing 
this  general  proposition,  that  all  contracts  are  to  be  inter- 
preted according  to  the  intention  of  the  contracting  par- 
ties, and  that  any  rules,  whether  of  local  or  commercial 
custom  or  foreign  law,  will  be  admitted  to  aid  in  the 
interpretation,  if  it  appears  that  they  were  in  the  mind 
and  intention  of  the  parties  when  the  contract  was  made. 

(2)  Nature  and  Incidents  of  the  Obligation  of  a  Con-  Nature  and 
tract. — The  words  by  which  the  contract  was  entered  into  oy;<,a{ion" 
having  been  rightly  interpreted  and  construed    by  the 


f  o)  Story,  Conflict  of  Laws,  8  2 

(6)  Hutchinson  v.  Tatham,  L.  ] 

:  B.  27 ;  Sweeting  v.  Pearce,  30 


270. 

,     .  E.  8  C.  P.  482  ;  Sutton  v.  Tatham,  10  A. 

&  te.'  27  ;  Sweeting  v.  Pearce,  30  L.  J,  C.  P.  109  ;  Hunfrey  v.  Dale,  E.  B. 
&  E.  1004. 

(c)  Kirchner  v.  Venus,  12  Moo.  P.  C.  361,  399. 
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Pakt  III.     Court,  or  the  facts  out  of  whicli  it  arose  having  been  duly 
_^"        proved,  and  it  being  established  that  the  formalities  of 
Cap.  VIII.    celebration  required  by  the  lex  loci  were  duly  complied 
Contract--    with,  the  next  subject  for  inquiry  is  the  nature  of  the 
Incidents,     obligation  imposed.     What  is  the  law  which  i^  to  measure 
and  define  the  rights  and  liabilities  of  the  parties  to  the 
contract  ?     It  has  been  already  seen  that  with  regard  to 
the  contract  of   marriage,  Lord    Campbell  expressly  (in 
Brook  V.  Brook  (a) )  assigned  all  the  "  essentials  "  of  the 
contract  to  the  lex  domicilii,  as  the  law  of  the  place  where 
the  parties  to  the  marriage  contemplate  performing  the 
contract   by  residence.     But    it   has   been    pointed   out 
above  (b)  that  there  is  an  important  distinction  in  this 
respect  between  the  so-called  contract  of  marriage  and  a 
contract  in  the  strictly  legal  sense  of  the  term.     It  is  for 
the  interest  of  every  State,  and  therefore  for  the  interest 
of  States  in  general,  that  each  should  be  left  to  determine 
for  itself  the  exact  nature  of  that  which  its  domiciled 
subjects  call  marriage  ;  and  it  is  not  in  anything  like  the 
same  degree  the  interest  of  every  State  to  force  its  defini- 
tion of  the  word  upon  those  who,  without  residing  in  or 
being  subject  to  it,  temporarily  invoke  its  assistance  and 
authority  to  celebrate    the  contract,  and    constitute  the 
relation.     The  lex  domicilii,  therefore,  is  rightly  allowed 
to  decide  everything  that  relates  to  the  marriage  contract, 
except   the   forms    of   ceremonial ;   but   with  regaid  to 
other  and  ordinary  contracts,  the  law  of  the  place  of  per- 
formance has  no  title  to  a  similar  privilege.     There  are 
no  analogous  reasons  of  expediency  and  morality  for  per- 
mitting its  supremacy  in  a  contract,  for  example,  of  ordi- 
nary partnership  ;  and  the  local  law  of  a  foreign  country 
may  rightly  claim  to  say  what  shall  be  a  sufficient  cause 
to  divorce  the  wife  of  one  of  its  domiciled  citizens,  without 
thereby  asserting  its  right  to  regulate  the  liabilities,  inter 
se,  of  those  merchants  trading  in  it  who  entered  into  their 
contract  of   partnership    in   England.     Accordingly,  the 
general  principle,  to  which  we  have  seen  that  the  contract 
(a)  9  H.  L.  C.  193,  207.  (b)  Ante,  p.  345. 
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of  marriage  is  an  exception,  has  met  with  almost  universal  Paut  IIL 
acceptation ;  and  it  is  clear  that  the  vinculum,  or  legal  tie,  ^f^" 
which  results  from  a  contract  is  dependent  solely  upon  Cap.  VIII. 
the  law  by  which  the  parties  intended  that  it  should  be  Contract— 
constituted.  And  here  the  distinction  indicated  by  Sir  incidents. 
R.  Phillimore  in  TJie  Patria  (a)  may  be  usefully  referred 
to.  All  contracting  parties  do  expressly  contemplate  one 
thing,  i.e.,  the  performance  of  the  contract.  But  the  obli- 
gation which  is  created  between  them  does  in  many  cases, 
and  may  in  all,  involve  certain  consequences  which  were 
not  as  a  matter  of  fact  within  their  contemplation.  Acci- 
dents which  were  unforeseen,  as  well  as  events  foreseen 
but  misunderstood,  frequently  bring  about  a  state  of 
things  which  the  parties  did  not  think  of  providing  for  j 
and  it  becomes  absolutely  necessary,  in  order  to  ascertain 
their  respective  rights  and  liabilities,  to  inquire  by  what 
law  the  nature  and  incidents  of  the  obligation  are  deter- 
mined. In  other  words,  to  what  law  must  the  parties  be 
assumed  to  have  submitted  themselves  ?  what  law  must 
they  be  assumed  to  have  had  in  their  minds  when  they 
contracted  ?  It  is  obvious  that  there  may  be  a  distinction 
between  the  considerations  applicable  to  events  not  con- 
templated by  the  contract,  and  those  applicable  to  events 
not  only  contemplated,  but  expressly  provided  for.  It  is 
proposed  to  treat  of  the  first  branch  of  the  subject  under 
the  present  heading,  and  to  defer  the  latter  until  the 
proper  place  for  considering  the  question  of  performance. 

With  regard,  then,  to  the   nature  of  the  obligation  Law  of  oon- 
itself,  and  to  the ,  incidents  which  arise  in  the  course  of  J^'^P^^^^^'™'^ 
its  development,  there  must  be  some  one  law  which  the  of  parties, 
parties  intended  to  be  referred  to,  should  necessity  arise. 
This  law  is  determined  in  difierent  cases  by  different  con-, 
siderations,    but    the    rule   most   generally  adopted  un- 
doubtedly is,  that  the  law  of  the  place  where  a  contract 
is  made  must  govern  the  relation  which  arises  out  of  it.(&) 

(a)  L.  E.  3  A.  &  B.  462. 

(6)  Jacx)b8  V.  Oridit  Lyonnais,  12  Q.  B.  D.  589,  599  ;  Mx  parte  Dever, 
He  Suseand  Smith,  18  Q.  B.  D.  660  ;  Greer  v.  Toole,  5  Q.  B.  D.  272;  ante, 
PP-  384,  385- 
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Pakt  III.    This  is  not  the  rule,  however,  because  of  any  inherent 

_^'        right  or  obligatory  force  in  that  law,  but  because  that  is 

Cap.  VIII.    the  law  to  which  the  intention  of  the  parties  must  primd 

Contract ,/«ci«  be  supposed  to  have  looked.     The  local  law,  however. 

Incidents,  may,  of  course,  be  excluded  by  express  or  implied  words,(a) 
but  no  reference  to  a  foreign  law  will  be  extended  to  an 
adoption  of  that  law  generally.  On  the  contrary,  ap- 
parently on  the  principle  that  expressio  unius  est  exclusio 
alterius,  such  references  are  strictly  construed.  A  policy 
of  insurance  by  which  the  company  agreed  to  pay  to  the 
wife  for  her  sole  use,  in  conformity  with  an  American 
statute,  was  held  not  to  incorporate  the  provisions  of  the 
same  statute  as  to  the  rights  of  the  husband's  creditors.(6) 
The  same  principle  has  been  applied  to  policies  of  marine 
insurance. (c) 

In  the  case  of  Peninsular  and  Oriental  Steam  Company 
V.  SIiand,{d)  where  the  contract  was  made  in  England  for 
the  carriage  of  a  passenger  with  luggage  from  Southamp- 
ton to  the  Mauritius,  iand  it  was  contended  that  the  lia- 
bility of  the  carriers  was  governed  by  the  French  law  in 
force  there,  it  was  said  by  Turner,  L.J.,  in  delivering  the 
judgment  of  the  Privy  Council :  "  The  general  rule  is  that 
the  law  of  the  coujitry  where  a  contract  is  made  governs 
as  to  the  nature,  the  obligation,  and  the  interpretation  of 
it.  The  parties  to  a  contract  are  either  the  subjects  of  the 
Power  there  ruling,  or  as  temporary  residents  owe^  it  a 
temporary  allegiance ;  in  either  case  equally  they  must  be 
understood  to  submit  to  the  law  there  prevailing,  and  to 
agree  to  its  action  upon  their  contract Their  lord- 
ships are  speaking  of  the  general  rule ;  there  are,  no  doubt, 
exceptions  and  limitations  on  its  applicability,  but  the 
present  case  is  not  affected  by  these."  The  nature  of  these 
exceptions  and  limitations  is  indicated  more  clearly  in 
the  judgment  of  the  Exchequer  Chamber  in  Lloyd  v. 
Guihert  (e)  :   "  It  is  generally  agreed  that  the  law  of  the 

(a)  See,  for  examples,  Tlie  Leon  XIII.,  8  P.  D.  121 ;  Tim  Nina,  L.  E.  2 
A.  &  E.  44.         (6)  Ex  parte  Dever,  He  Siise  and  Smith,  18  Q.  B.  D.  660. 
(c)  Greer  v.  Poole,  $  Q.  B.  D.  272.  (d)  3  Moo.  P.  C.  N.  S.  272. 

(e)  L.  E.  I  Q.  B.  115,  122. 
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place  where  the  contract  is  made  is  'primd  facie  that  which     Paet  III. 
the  parties  intended,  or  ought  to  be  presumed  to  have         ^^' 
adopted,  as  the  footing  upon  which  they  dealt,  and  that    Cap.  VIII. 
such  law  ought  to  prevail  in  the  absence  of  circumstances    Contract— 
indicating  a  different  intention.     As,  for  instance,  that  the    ■'"c^**- 
contract  is  to  be  performed  elsewhere,  or  that  the  subject-  Lex  loci 
matter  is  immovable  property  situate  in  another  country,  ^^^^afacie 
and  so  forth ;  which  latter,  though  sometimes  treated  as  the  governing 
distinct  rules,  appear  more  properly  to  be  classed  as  ex-  *^' 
ceptions  to  the  more  general  ones,  by  reason  of  the  circum- 
stances indicating   an  intention  to  be  bound  by  a  law 
different  from  the  place  where  the  contract  is  made."     It 
is,  of  course,  unimportant  whether  these  cases  for  the 
application  of  a  different  law  are  to  be  regarded  as  excep- 
tions to  the  general  rule  in  favour  of  the  lex  loci  contractus 
celebrationis,  or  as  applications  of  a  distinct  principle  in 
favour  of  the  law  of  the  place  of  performance.     Both  rules 
are  consequences  of  the  one  primary  principle,  that  the 
intention  of  the  parties  is  to  be  followed  in  all  matters 
with  which  it  has  a  right  to  deal.     That  this  primary 
principle  is  more  especially  applicable  to  incidents  of  the 
obligation  which   were    not    contemplated    or    provided 
for  by  the   parties,  is   well   shown  by   another  passage 
from  the  same  judgment :   "  In  determining  a  question 
between  contracting  parties,  recourse  must  first  be  had 
to  the  language  of  the  contract  itself ;  and  (force,  fraud, 
and  mistake  apart)  the  true  construction  of  the  language 
of   the  contract  is  the  touchstone  of    legal    right.     It 
often  happens,  however,  that  disputes   arise,  not  as  to 
the  terms  of  the  contract,  but  as  to  their  application  to 
unforeseen   questions,   which   arise  incidentally  or  acci- 
dentally in  the  course  of  performance,  and  which  the  con- 
tract does  not  answer  in  terms,  yet  which  are  within  the 
sphere   of  the  relation  established  thereby,  and   cannot 
be   decided   as  between   strangers.     In  such  cases  it  is 
necessary  to   consider  by  what  general  law  the  parties 
intended  that  the   transaction   should  be   governed,    or 
rather  to  what  general  law  it  is  just  to  presume  that  they 
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Part  III.     have   submitted  themselves  in  the  matter.     A  familiar 

tf^'        illustration  of  this  will  be  found  in  the  rule,  that  the  law- 

Cap.  VIII.    ful  usages  of  a  market  are  as  much  part  of  a  contract 

Contract—    entered  into  there,  which  does  not  expressly  exclude  them, 

Incidents,     as  if  they  were  set  down  at  large.     The  binding  force  of 

such  usages  does  not  depend  so  much  upon  the  knowledge 

of  the  parties  as  upon  implied  acquiesccTwe ;  for  whoso  goes 

to  Borne  must  do  as  those  at  Borne  do.     So,  in  the  absence 

of  express  provision  or  special  usage,  the  general  law 

itself,  in  many  points  of  view  only  a  more  extended  usage, 

supplies  the  gaps  which  the  parties  have  left,  and  in  doing 

so  sometimes  modifies  the  construction  of  general  words 

in  the  contract." 

The  language  of  the  Court  of  Appeal  in  a  still  more 
recent  case  is  equally  instructive :  "  There  can  be  no 
hard-and-fast  rule  to  construe  the  multiform  commercial 

agreements  with  which  we  have  to  deal In  such  a 

case"  (speaking  of  contracts  to  be  performed  partly  in 
one  place  and  partly  in  another)  "  the  only  certain  guide 
is  to  be  found  in  applying  sound  ideas  of  business, 
convenience,  and  sense  to  the  language  of  the  contract 
itself,  with  a  view  of  discovering  from  it  the  true  iuten- 
tion  of  the  parties.  Even  in  respect  of  any  performance 
that  is  to  take  place  abroad,  the  parties  may  still  have 
desired  that  their  liabilities  and  obligations  should  be 
governed  by  English  law."(a)  » 

Exceptions  of  So  far  as  unforeseen  incidents  of  the  obligation  are 
^hr^f  '.  concerned,  the  principle  appears  plain  enough;  and  it  is 
clear  that  the  law  will  generally  have  to  supply  the 
defective  intention  of  the  parties  by  presuming  some  law 
-to  have  been  intended  generally ;  but,  accepting  it  as  a 
general  rule  that  contracts  are  governed,  in  the  develop- 
ment of  their  incidents  subsequent  to  the  making,  by  the 
law  of  the  place  of  celebration,  it  must  be  remembered 
that  is  a  rule  peculiarly  open  to  exceptions.  The  iaten- 
tion  of  the  parties  is  the  crucial  test,  and  in  contracts  of 

(a)  Jacobs  v.  Cridit  Lyonnais,  12  Q.  B.  D.  589.  Cf.Barnard  v.  Wliite, 
W.  N.  1887,  p.  8. 
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affreightment,  for  example,  it  has  been  decided  that  the  Part  in. 
intention  of  the  parties  is  to  submit  themselves  to  the  ^^ 
law  of  the  ship's  flag,  so  far  at  least  as  sea  damage  and  its  Cap.  vrn. 
incidents  are  concerned.  The  principle  seems,  indeed,  Contract— 
applicable  to  all  unforeseen  incidents  of  the  obligation  incidents. 
save  those  which  arise  out  of  performance.  Zloyd  v.  contracts  of 
Guibert  (a)  was  a  case  in  which  the  contract  of  affreight-  aflreightment. 
ment  was  a  charter-party  entered  into  at  St.  Thomas,  a 
Danish  West  India  island,  between  a  British  subject  as 
charterer  and  the  master,  acting  for  the  French  ship- 
owners, of  a  vessel  then  at  St.  Thomas,  for  a  voyage  from 
St.  Marc  in  Hayti  to  Havre,  London,  or  Liverpool  (ulti- 
mately the  latter),  at  the  charterer's  option.  On  the 
voyage  to  Liverpool  the  ship  had  to  put  into  a  Portuguese 
port  for  repair,  and  the  captain  there  gave  a  bottomry 
bond  upon  the  ship,  freight,  and  cargo.  On  the  ship's 
arrival  at  Liverpool,  the  holder  of  the  bond  sued  upon  it 
in  the  Court  of  Admiralty.  The  ship  and  freight  were 
insufficient  to  satisfy  the  bond;  and  the  deficiency  with 
costs  fell  on  the  plaintiff  as  owner  of  the  cargo,  for  which 
he  sought  indemnity  against  the  defendants,  the  French 
shipowners.  By  the  law  of  France  abandonment  of  the 
ship  and  freight  absolved  the  defendants  from  all  further 
liability  on  the  contract  of  the  master,  and  they  had  in 
fact  so  abandoned  the  ship  and  freight  to  the  plaintiff  as 
owner  of  the  cargo.  By  the  English  law  they  would  have 
been  liable  to  indemnify  the  plaintiff,  notwithstanding 
the  fact  of  such  abandonment.  It  was  contended  for  the 
plaintiff  that  the  decision  ought  to  proceed  either  (i.)  upon 
what  was  called  the  "general  maritime  law,"  as  regulating 
all  maritime  transactions  between  persons  of  different 
nationalities  at  sea ;  (ii.)  upon  the  Danish  law,  as  the  lex 
loci  celebrationis,  the  law  of  the  place  where  the  contract 
was  made;  (iii.)  upon  the  Portuguese  law,  as  the  law  of 
the  place  where  the  bottomry  bond  was  given  (though  it 
is  difficult  to  see  how  this  could  have  been  called  in  to 
regulate  the  rights  of  the  parties  on  a  contract  made 
(a)  L.  E.  I  Q.  B.  115. 
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before  tLe  ship  came  into  a  Portuguese  port,  and  without 
any  expectation  of  her  doing  so)  ;  or  (iv.)  the  English  law, 
as  being  that  of  the  place  of  final  performance  by  the 
delivery  of  the  cargo,  the  lex  loci  solutionis.  By  all  these 
laws  the  liability  of  the  defendants  was  established. 
The  French  law  alone  was  relied  on  on  behalf  of  the 
defendants ;  and  it  was  contended  that  this  law  must  be 
applied  either  because  the  character  of  the  transaction 
itself  showed  that  the  plaintiff  impliedly  submitted  his 
goods  to  the  operation  of  the  law  of  the  ship,  and  there- 
fore contracted  with  reference  to  it;  or  else  upon  the 
ground  that  the  master,  who  entered  into  the  contract 
(although  in  doing  so  he  acted  within  the  scope  of  his 
authority  from  the  owners),  was  disabled  by  the  French 
law  from  binding  his  owners,  otherwise  than  with  the 
exception,  expressed  or  implied,  of  exemption  from  lia- 
bility after  abandonment,  and  that  the  French  flag  was 
sufficient  notice  of  such  disability.  .  It  was  held  that  the 
parties  must,  under  the  circumstances,  be  taken  to  have 
contracted  with  reference  to  the  law  of  France,  and  not 
to  that  of  the  place  where  the  contract  was  made  (the 
Danish),  or  to  the  law  of  England  as  the  place  of 
performance.  The  general  rule  was  laid  down  by 
Willes,  J.,  that  where  the  contract  of  affreightment  does 
not  provide  otherwise,  then  as  between  the  parties  to  such 
contract,  in  respect  of  sea  damage  and  its  incideats,  the 
law  of  the  ship  must  govern ;  and  it  was  said  that  this 
rule  was  not  only  in  accordance  with  the  probable  inten- 
tion of  the  parties,  but  also  most  consistent,  intelligible, 
and  convenient  to  those  engaged  in  commerce.  The 
judgment  of  the  Exchequer  Chamber,  delivered  by 
Willes,  J.,  after  laying  down  the  general  rule  that  the 
question  is  in  such  cases  by  what  law  the  parties  intended 
that  the  transaction  should  be  governed,  or  rather  to  what 
law  it  is  just  to  presume  that  they  submitted  themselves, 
proceeded  as  follows : — 

"  In  the  diversity  or  conflict  of  laws,  which  ought  to 
prevail  is  a  question  that  has  called  forth  an  amazing 
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amount  of  ingenuity  and  many  differences  of  opinion.     It     Part  III. 
is,  however,  generally  agreed  that  the  law  of  the  place         '^' 
where  the   contract  is  made  is  jpriwA  facie  that  which    Cap.  Vlll. 
the  parties  intended,  or  ought  to  he  presumed  to  have    Contract— 
adopted,  as  the  footing  upon  which  they  dealt,  and  that     Incidents. 
such  law  ought  therefore  to   prevail  in  the  absence  of 
circumstances  indicating  a  different  intention,  as,  for  in- 
stance, that  the  contract  is  to  be  entirely  performed  else- 
where, or  that  the  subject-matter  is  immovable  property 
situate  in  another   country,  and  so  forth;  which  latter, 
though  sometimes  treated  as  distinct  rules,  appear  more 
properly  to  be  classed  as  exceptions  to  the  more  general 
one,  by  reason  of  the  circumstances  indicating  an  inten- 
tion to  be  bound  by  a  law  different  from  that  of  the  place 
where  the  contract  is  made;  which  intention  is  inferred     * 
from  the  subject-matter  and  from  the  surrounding  circum- 
stances, so  far  as  they  are  relevant  to  construe  and  deter- 
mine the  character  of  the  contract. 

"  The  present  question  does  not  appear  to  have  ever  been 
decided  in  this  country,  and  in  America  it  has  received 
opposite  decisions  equally  entitled  to  respect.(a)  We 
must  therefore  deal  with  it  as  a  new  question,  and 
endeavour  to  be  guided  in  its  solution  by  a  steady  appli- 
cation of  the  general  principle  already  stated,  viz.,  that 
the  rights  of  the  parties  to  a  contract  are  to  be  judged  of 
by  that  law  by  which  they  intended,  or  rather  by  which 
they  may  justly  be  presumed,  to  have  bound  themselves. 

"  We  must  apply  this  test  successively  to  the  various 
laws  which  have  been  suggested  as  applicable;  and  first 
to  the  alleged  general  maritime  law. 

"  We  can  understand  this  term  in  the  sense  of  the  gene- 
ral maritime  law,  as  administered  in  the  English  courts, 
that  being  in  truth  nothing  more  than  English  law,  though 
dealt  out  in  somewhat  different  measures  in  the  Common 
Law  and  Chancery  Courts  and  in  the  peculiar  jurisdiction 
of  the  Admiralty ;  but  as  to  any  other  general  maritime 

(a)  Arayo  v.  Ourrell,  i  Louis.  Eep.  528 ;  Pope  v.  Nicherson,  3  Stoiy,  Eep. 
465. 
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Part  III.    law  by  whicli  we  ought  to  adjadicate  upon  the  rights  of  a 
"•       subject  of  a  country  which  by  the  hypothesis  does  not  re- 
Cap.  VIII.    cognise  its  alleged  rule,  we  were  not  informed  what  may 
Contract—    ^^  ^*®  authority,  its  limits,  or  its  sanction.     Passing  over 
Incidents,    the  common  ground  of  ethics  and  the  elementary  ideas  of 
natural  law  {jus  gentium),  such  as  the  rights  of  prior  occu- 
pancy and  self-preservation,  the  privileges  and  exemption 
of  necessity,  the  common  duties  of  humanity,  of  more  or 
less  perfect  obligation,  the  idea  of  property,  including  the 
obligation  of  contracts,  and  those  obligations  for  the  most 
part  conventional  upon  which  is  based  the  modern  system 
of  international  law  {jus  inter  gentes)  :  inasmuch  as  these 
supply  no  precise  rule  for  the  matter  in  hand — it  would 
be  difficult  to  maintain  that  there  is,  as  to  such  questions 
as  the  present,  depending  ia  a  great  measure  upon  national 
.policy  and  economy,  any  general  ia  the  sense  of  universal 
law,  binding  at  sea,  any  more  than   upon  land,  nations 
which  either  have  not  assented  or  have  withdrawn  their 
assent  thereto. 

"  Moreover,  we  are  not  satisfied  that  there  is  any  such 
general  concurrence  of  mankind,  that  shipowners  should 
be  absolutely  answerable  personally  for  the  acts  of  the 
master.  Pothier  {sur  la  Charte-partie,  part  i,  No.  34)  was 
cited  in  the  affirmative,  and  Emerigon  {Contrat  a  la  grosse, 
c.  4,  s.  11)  upon  the  negative  rule.  Pothier',  founding  his 
interpretation  upon  the  civil  law  de  cxercitorid  etctione 
(see  Valin,  Sur  I'Ordonnance,  liv.  2,  tit.  8,  art.  2),  thought 
that  the  clause  of  the  celebrated  Ordonnance  de  la  Mariiu 
of  1 68 1  (liv.  2,  tit.  8,  art.  2),  from  which  art.  216  of  the 
Code  de  Com?nerce  was  taken,  applied  only  to  illicit  acts  of 
the  master,  and  that  upon  his  contracts  the  owner  was 
liable  and  could  not  get  rid  of  liability  by  abandonment. 
Emerigon,  on  the  other  hand,  founding  his  opinion  upon 
the  general  rule  of  maritime  law  as  he  understood  it, 
thought  that  from  liability  for  all  acts  of  the  master, 
whether  licit  or  illicit,  including  contracts,  the  owner 
could  free  himself  by  abandonment.  The  jurisprudence 
of  the  Court  of  Cassation  leant  towards  the  opinion  of 
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Pothier,  and  that   led  in    1841  to  the  modification  of    Part  III. 
art.  216  to  its  present  shape,  by  which,  according  to  the  ^^^' 

statement  of  the  learned   annotator  in  Sirey's  Code  de    Cap.  VIII. 
Commerce  annoU,  by  Gilbert,  note  18  upon  art.  216,  the    Contract— 
opinion  of  Bmerigon  is  now  established  in  Prance.     To    Incidents. 
this  may  be   added  that   similar,  though   not  identical, 
provisions   for   the    protection   of    the   owner  are  to  be 
found  in  other  Codes — ^for  instance,  that  of  Spain  (Co- 
digo  de  Comereio,  art.  621,  622)  and  Prussia  {Allgemeines 
Deutsches  Handels-gesetzbuch,  art.  451,  452,453,  and  the 
following). 

"  This  is  sufficient  to  show  that  there  is  no  general 
uniform  rule  in  maritime  law  upon  the  subject ;  indeed, 
looking  at  home,  there  seems  little,  if  any,  difference  in 
principle  between  the  French  law  under  consideration  and 
our  own  statutory  provisions  for  limited  liability  in  respect 
of  obligations  by  reason  of  collision,  which  latter  have  now 
by  express  enactment  been  extended  to  collision  between 
British  and  foreign  vessels  (25  &  26  Vict.  c.  63,  s.  54; 
TJie  Amalia  (a) ). 

"  In  truth,  any  general,  much  more  any  universal  mari- 
time law,  binding  upon  all  nations  using  the  highway  of 
the  sea  in  time  of  peace,  except  when  limited  as  adminis- 
tered in  some  court,  is  easier  longed  for  than  found. 
Accordingly,  we  observe  that  both  the  very  learned  judge 
of  the  Court  of  Admiralty  and  the  Judicial  Committee  of 
the  Privy  Council,  in  deciding,  in  the  case  of  The  Sam- 
hurg  (Buranty  v.  Hart),(b)  that  the  validity  of  a  bottomry 
bond  given  in  a  foreign  port  was  to  be  determined  by  the 
general  maritime  law,  and  not  by  the  law  of  the  ship  or 
the  port  where  the  bond  was  given,  added  to  the  expres- 
sion, 'the  general  maritime  law,'  this  qualification,  viz., 
'  as  administered  in  England.'  That  case  was  cited  as 
an  authority,  and  at  first  sight  it  appeared  to  be  one  for 
applying  English  law  to  the  present  case,  but  upon  con- 
sideration   it   appears   altogether    distinguishable.      The 


(a)  I  Moo.  P.  C.  N.  S.  471 ;  32  L.  J.  P.  &  A.  191. 
(6)  2  Moo.  p.  C.  N.  S.  289 ;  33  L.  J.  P.  &  A.  116. 
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Part  in.    alleged  agency  of  the  master  in  that  case  was  founded 

■        upon  necessity  alone,  and  it  was  incumbent  upon  the 

Cap,  VIII.  bondholder  to  establish  such  necessity  by  evidence ;  and 
Contract—  in  order  to  do  that  he  was  bound  (according  to  the  rule 
Inddenu.  prevailing  since  the  case  of  The  Bo7ia;parte  (a)  )  to  show  a 
communication  with  the  owner  of  the  cargo,  that  being, 
as  the  Court  held,  reasonably  practicable.  So  that  the  lex 
fori  was  undoubtedly  supreme  upon  the  question  which 
then  arose,  it  being  one  of  evidence  and  procedure.  Had 
the  decision  been  intended  to  go  further,  the  Judicial 
Committee  of  the  Privy  Council  would  probably  have  con- 
sidered and  compared  the  case  of  Cammell  v.  Sewell,(l) 
and  pointed  out  the  distinction  in  this  respect  between  a 
hypothecation  in  case  of  necessity,  and  a  sale  in  case  of 
necessity,  which,  according  to  the  decision  of  the  majority 
of  the  Court  in  Cammell  v.  Sewell,  against  the  opinion  of 
Byles,  J.,  depends  for  its  validity  upon  the  law  of  the 
place  where  the  sale  was  made,  and  not  the  general  mari- 
time law  as  administered  in  England ;  upon  which,  how- 
ever, we  offer  no  opinion. 

"  In  one  other  point  of  view  the  general  maritime  law  as 
administered  in  England  or  (to  avoid  periphrasis)  the  law 
of  England,  viz.,  as  the  law  of  the  contemplated  place  of 
final  performance  or  port  of  discharge,  remains  to  be  con- 
sidered. It  is  manifest,  however,  that  what  was  to  be 
done  at  Liverpool  (besides  that  it  might  at  the  charterer's 
option  have  been  done  at  Havre)  was  but  a  small  portion 
of  the  entire  service  to  be  rendered,  and  that  the  character 
of  the  contract  cannot  be  determined  thereby.  It  is  true 
that,  as  to  the  mode  of  delivery,  the  usages  of  Liverpool 
would  govern,  as  those  of  Algiers  did  in  Robertson  v.  Jack- 
son,{c)  and  as  in  the  mode  of  taking  on  board  the  cargo 
the  usage  of  the  port  of  loading  would  be  regarded  (see 
Hudson  V.  Olementson,(d)  and  the  custom  set  out  in  the 
pleadings  in  Gattorno   v.  Adams,{e)  which    custom  was 

(o)  8  Moo.  P.  C.  459.  (J)  S  H.  &  N.  728  ;  29  L.  J.  Ex.  350. 

(c)  2  C.  B,  412.  W  18  C.  B.  213  ;  25  L.  J.  C.  P.  234. 

(e)  12  C.  B.  N.  S.  560. 
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proved  at  the  trial  at  Gnildhall  sittings  after  Michaelmas     Part  III. 
term,  1862,  and  made  an  end  of  the  case).     And  in  this       ^°^^- 
point  of  view  it  seems  impossible  to  exclude  the  law  of    Cap.  viii. 
England,  or  even  that  of  Hayti,  from  relevancy  in  respect    Contract  - 
of  the  manner  of  performing  that  portion  of  the  service     incidents. 
contracted  for  which  was  to  be  rendered  in  their  respective 
territories ;   because   the   ship  must  needs,  for   the  time 
being,  conform  to  the  usages  of  the  port  where  she  is,  and 
for  a  like  reason  the  adjustment  of  a  general  average  at 
the  port  of  discharge,  according  to  the  law  prevailing  there, 
is  binding  upon  the  shipowner  and  the  merchant,  who  must 
be  taken  to  have  assented  to  adjustment  being  made   at 
the  usual  and  proper  place,  and,  as  a  consequence,  according 
to  the  law  of  that  place  :  Simonds  v.  White.{a) 

"It  is  unnecessary,  however,  to  discuss  this  point  further, 
because  we  have  been  anticipated  and  the  question  set  at 
rest  in  an  instructive  judgment  of  the  Judicial  Committee, 
delivered  by  the  Lord  Justice  Turner,  since  the  argument 
of  the  present  case,  in  that  of  Peninsular  and  Oriental 
Company  v.  Shand,(V)  where  a  passenger  in  an  English 
vessel  from  Southampton  to  Mauritius,  where  French  law 
prevails,  sued  the  shipowners  for  the  loss  of  his  luggage 
upon  an  alleged  liability  by  the  French  law,  from  which 
liability  the  shipowner  was  exempt  by  the  English  law ; 
and  the  passenger  obtained  judgment  in  his  favour  in  the 
Mauritius  court,  which  judgment  was  reversed  upon  appeal 
by  the  Judicial  Committee,  their  lordships  holding  that 
the  law  of  England  governed  the  case. 

"  Next,  as  to  the  law  of  Portugal :  the  only  semblance 
of  authority  for  resorting  to  that  law,  as  being  the  law  of 
the  place  where  the  bottomry  bond  was  given,  is  the  case 
already  referred  to  of  Cammell  v.  Seivell,(c)  and  we  consider 
that  the  judgment  in  that  case,  if  applicable  at  all,  as  to 
which  we  say  nothing,  could  only  affect  the  validity  of  the 
bottomry,  and  not  the  duties  imposed  upon  the  shipowner 
towards  the  merchant  by  the  fact  of  the  bottomry,  which 

(a)  4  B.  &  C.  805.  (b)  3  Moo.  P.  C.  N.  S.  272. 

(c)  5  H.  &  N.  728 ;  25  L.  J,  Ex.  350. 
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Part  III.     duties  must  be  traced  to  the  contract  of  affreightment  and 

■^f^'        the  bailment  founded  thereupon. 
Cap.  VIII.        "  The  law  of  Hayti  was  not  mentioned  nor  relied  upon  in 

^   ,    -J argument,  and  there  remain  only  to  be  considered  the 

Incidents,     laws  of  Denmark  and  of  France,  between  which  we  must 
choose. 

"  In  favour  of  the  law  of  Denmark  there  is  the  cardinal 
fact  that  the  contract  was  made  within  Danish  territory, 
and  further  that  the  first  act  done  towards  performance 
was  weighing  anchor  in  a  Danish  port. 

"  For  the  law  of  France,  on  the  other  hand,  many  practical 
considerations  may  be  suggested ;  and,  first,  the  subject- 
matter  of  the  contract,  the  employment  of  a  sea-goiug 
vessel  for  a  service  the  greater  and  more  onerous  part  of 
which  was  to  be  rendered  upon  the  high  seas,  where,  for 
all  purposes  of  jurisdiction,  criminal  or  civil,  with  respect 
to  all  persons,  things,  and  transactions  on  board,  she  was 
as  it  were  a  floating  island,  over  which  France  had  as 
absolute  and,  for  all  purposes  of  peace,  as  exclusive  a 
sovereignty  as  over  her  dominions  by  land;  and  which, 
even  whilst  in  a  foreign  port,  according  to  notions  of  juris- 
diction adopted  by  this  country  (i8  &  19  Vict.  c.  91,  s.  21 ; 
24  &  25  Vict.  c.  94,  s.  9)  and  carried  to  a  greater  length 
abroad  (Ortolan,  Diplomatic  de  la  Mer,  c.  xiii.,  the  work  of 
a  French  naval  ofiicer,  but  of  which  a  jurist  might  well 
be  proud),  was  never  completely  removed  from  French 
jurisdiction. 

"  Further,  it  must  be  remembered  that,  although  bUls  of 
lading  are  ordinarily  given  at  the  port  of  loading,  charter- 
parties  are  often  made  elsewhere,  and  it  seems  strange  and 
unlikely  to  have  been  within  the  contemplation  of  the 
parties,  that  their  rights  or  liabilities  in  respect  of  the 
identical  voyage  should  vary,  first,  according  as  the  vessel 
was  taken  up  at  the  port  of  loading  or  not,  and,  secondly, 
if  she  were  taken  up  elsewhere,  according  to  the  law  of 
the  place  where  the  charter-party  was  made  or  even  ratified. 
If  a  Frenchman  had  chartered  the  Olivier  upon  the  same 
terms  as  the  plaintiff  did,  it  would  seem  strange  if  he 
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could  appeal  to  Danish  law  against  his  own  countrymen,     Part  III. 
because  of  the  charterparty  being  made  or  ratified  in  a       ^^ 
Danish  port,  though  for  a  service  to  be  rendered  else-    Cap.  vill. 
where,  by  a  transient  visitor,  for  the  most  part  within    Contract— 
French  jurisdiction.  Incidents. 

"  Moreover,  there  are  many  ports  which  have  few  or  no 
seagoing  vessels  of  their  own,  and  no  fixed  maritime  juris- 
prudence, and  which  yet  supply  valuable  cargoes  to  the 
ships  of  other  countries.  Take  Alexandria,  for  instance, 
with  her  mixed  population,  and  her  maritime  commerce 
almost  in  the  hands  of  strangers.  Is  every  vessel  that 
leaves  Alexandria  with  grain  under  a  charterparty  or  bill 
of  lading  made  there,  and  every  passenger  vessel  leaving 
Alexandria  or  Suez,  be  she  English,  Austrian,  or  French, 
subject  to  Egyptian  law  ?  As  to  not  a  few  half-savage 
places  in  Africa  and  Asia,  with  neither  seagoing  ships 
nor  maritime  laws,  a  similar  question  arises — what  is 
the  law  in  such  cases,  or  is  there  none,  except  that  of 
the  Court  within  whose  jurisdiction  the  litigation  first 
arises  ? 

"  Again,  it  may  be  asked,  does  a  ship  which  visits  many 
ports  in  one  voyage,  whilst  she  undoubtedly  retains  the 
criminal  law  of  her  own  country,  put  on  a  new  sort  of  civil 
liability  at  each  new  country  she  visits  in  respect  of  cargo 
there  taken  on  board  ?     An  English  steamer,  for  instance, 
starts  from  Southampton  for  Gibraltar,  calling  at  Vigo, 
Lisbon,  and   Cadiz.     A   Portuguese  going  in  her  from 
Southampton  to  Vigo  would  naturally  expect  to  sail  sub- 
ject in  all  respects  to  English  law,  that  being  the  law  of 
the  place  and  the  ship.     But  if  the  locality  of  the  con- 
tract is  to  govern  throughout,  an  Englishman  going  from 
Vigo  to  Lisbon  on  the  same  voyage  would  be  under  Eng- 
lish law  as  to  crimes  and  all  obligations  not  connected 
with  the  contract  of  carriage,  but  under  Spanish  law  as  to 
the   contract  of  carriage;  and  a   Spaniard,  going  from 
Lisbon  to  Cadiz   during  the  same  voyage,  would   enjoy 
Portuguese   law   as  to  his   carriage,  and  be   subject  to 
English  law  in  other  respects.     The  cases  which  we  have 

2  C 
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Pakt  III.    thus  put  are  not  extreme  nor  exceptional ;  on  the  con- 

■        trary,  they  are  such  as  would  ordinarily  give  rise  to  the 

Cap.  VIII.    question,  which   law  is  to   prevail  ?     The   inconvenience 

Contract—    and  even  absurdities  which  would  follow  from  adopting 

Incidents,    the  law  of  the  place  of  contract  in  preference  to  that  of 

the  vessel,  are  strong  to  prove  that  the  latter  ought  to  be 

resorted  to. 

"No  inconvenience  comparable  to  that  which  would 
attend  an  opposite  decision  has  been  suggested.  The 
ignorance  of  French  law  on  the  part  of  the  charterer  is 
no  more  than  many  Englishmen  contracting  in  England 
with  respect  to  English  matters  might  plead  as  to  their 
own  law,  in  case  of  an  unforeseen  accident. 

"  Nor  can  we  allow  any  weight  to  the  argument  that  this 
is  an  impolitic  law,  as  tending  to  interfere  with  commerce, 
especially  in  making  merchants  cautions  how  they  engage 
foreign  vessels.  That  is  a  matter  for  the  consideration  of 
foreigners  themselves,  and  nothing  short  of  a  violation  of 
natural  justice,  or  of  our  own  laws,  could  justify  us  in 
holding  a  foreign  law  void  because  of  being  impolitic. 
No  doubt  the  French  law  was  intended  to  encourage  ship- 
ping by  limiting  the  liability  of  shipowners,  and  in  this 
respect  it  goes  somewhat  further  than  our  own ;  but 
whether  wisely  or  not  is  matter  within  the  competence 
and  for  the  consideration  of  the  French  Legislature,  and 
upon  which,  sitting  here,  we  ought  to  pronounce  no 
opinion. 

"  Exceptional  cases,  should  they  arise,  must  be  dealt 
with  upon  their  own  merits.  In  laying  down  a  rule  of 
law,  regard  ought  rather  to  be  had  to  the  majority  of 
cases  upon  which  doubt  and  litigation  are  more  likely  to 
arise ;  and  the  general  rule  that,  where  the  contract  of 
affreightment  does  not  provide  otherwise,  there,  as  between 
the  parties  to  such  contract,  in  respect  of  sea  damage  and 
its  incidents,  the  law  of  the  ship  should  govern,  seems  to 
be  not  only  in  accordance  with  the  probable  intention  of 
the  parties,  but  also  most  consistent  and  intelligible,  and 
therefore  most  convenient  to  those  engaged  in  commerce. 
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"  In  order  to  preclude  all  misapprehension,  it  may  be     Paet  in. 
well  to  add  that  a  party  who  relies  upon  a  right  or  an       ^f^' 
exemption  by  foreign  law  is  bound  to  bring  such  law    Cap.  vin. 
properly  before  the  Court,  and  to  establish  it  in  proof    Contract— 
Otherwise  the  Court,  not  being  entitled  to  notice  such     Incidents. 
law  without  judicial  proof,  must  proceed  according  to  the 
law  of  England  (see  Broivn  v.  Gracey,  note  to  Lacon  v. 
JSiggins  ").(«) 

The  principle  on  which  the  judgment  in  Zloyd  v.  Contiaota  of 
Guihert  was  given,  that  contracts  of  affreightment  entered  aSi«iglit™ent. 
into  in  a  foreign  port  are  made  with  reference  to  the  law 
of  the  ship's  flag,  so  far  as  the  nature  and  incidents  of  the 
obligation  are  concerned,  would  probably  not  have  met 
with  the  approval  of  Mr.  Westlake.  In  commenting  on 
an  American  case  (Pope  v.  Nickerson,  3  Story,  Rep.  465), 
decided  on  facts  almost  identical  with  .those  in  Lloyd  v. 
(ruibert,  that  writer  expresses  a  strong  opinion,  first,  that 
the  case  of  a  master  contracting  in  a  foreign  port  is  the 
same  as  if  the  owner  himself  were  present  (which  is  not 
questioned) ;  and  secondly,  that  the  obligation  between 
the  charterer  and  the  shipowner  musj;  be  measured  by  the 
law  of  the  place  where  the  charterparty  is  entered  into,  (6) 
or,  if  by  any  other  law,  by  the  law  of  the  port  of  delivery, 
as  the  place  of  performance.  The  American  case  referred 
to  was  that  of  a  vessel,  owned  in  Massachusetts,  and 
engaged  in  a  voyage  from  Spain  to  a  port  in  Pennsylvania. 
On  the  way  she  was  compelled  by  stress  of  weather  to  put 
into  Bermuda,  where  the  master  sold  her  with  the  whole 
cargo ;  and  the  question  was,  what  law  governed  the  right 
of  the  shipper  against  the  owner  to  recover  the  value  of 
his  consignment  ? — i.e.,  the  nature  and  incidents  of  the 
obligation  arising  out  of  the  contract  of  affreightment  ? 
Judge  Story  decided  in  favour  of  the  Massachusetts  law, 
as  the  law  of  the  flag.  "  I  do  not  perceive,"  says  Westlake, 
*'  what  difference  the  flag  makes,  since  the  contract  for 
carriage  was  neither  made  nor  to  be  fully  executed  on 

(a)  D.  &  E.  N.  P.  41,  n.    See  infrd,,  Chap.  X.  (v.). 
(6)  Westlake,  §§  212,  216. 
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Pakt  III.     the   high  seas Surely  the  law  to   be  applied  is 

t!!!'  either  that  of  Spaia  or  Pennsylvania,  for  the  owners  must 
Cap.  vni.  be  taken  to  have  contracted  in  the  one  country  to  carry 
Contra^—    ^he  goods  to  the  other  ?  " 

Incidents.  The  light  thrown  upon  the  true  principle  by  the  sub- 
Intention  of  sequent  decision  in  Lloyd  v.  Guibert  (a)  enables  the 
parties  to  reader  to  detect  the  error  in  Westlake's  argument.  The 
affreightment,  assumption  is,  that  the  obligation  of  a  contract  must  be 
measured  by  the  law  of  the  contract,  and  that  this  law 
can  only  be  the  law  of  the  place  of  celebration,  or  of  the 
place  of  performance.  It  has  been  already  shown  (6)  that 
this  is  not  the  rule.  The  true  rule  is,  that  the  obligation 
of  a  contract  must  be  measured  by  the  law  to  which  the 
parties  intended  to  refer,  or  must  be  assumed  to  have  sub- 
mitted themselves.(c)  And  this  law,  though  it  may  be, 
and  most  generally  is,  the  law  of  the  place  where  the 
contract  is  entered  into,  is  not  so  necessarily,  or  by  any 
prceswmptio  jure  de  jure,  which  would  be  incontrovertible, 
PrimA  facie  it  is  that  law,  but  evidence  is  admissible  to 
show  that  it  is  any  other.  In  the  words  '*of  Willes,  J., 
which  have  been  already  cited,  "It  is  generally  agreed 
that  the  law  of  the  place  where  the  contract  is  made  is 
primA  facie  that  which  the  parties  intended,  or  ought  to 
be  presumed  to  have  adopted  as  the  footing  upon  which 
they  dealt,  and  that  such  law  ought  therefore  to  prevail 
in  the  absence  of  circumstances  indicating  a  different 
intention. "((Z)  Now,  the  essence  of  the  decision  in  Lloyd 
V.  Guihert  is  that,  in  every  contract  of  affreightment,  there 
are  such  circumstances,  (e)  Contracts  of  affreightment 
may  be  made  in  half -savage  or  barbarous  ports,  or  even, 
to  take  a  more  familiar  instance,  in  such  places  as  Alex- 
andria, where  it  would  be  absurd  to  hold  that  the  parties 
intended  their  mutual  rights  to  be  regulated  by  the  local 
maritime  law  of  the  place  of  affreightment.     It  might 

(a)  L.  R.  I  Q.  B.  115.  (h)  Ante,  p.  389. 

Ic)  Ante,v-  390.  {d)  Lhyd  v.  Ouibert,  L.  E.  i  Q.  B.  115,  122. 

(e)  Tlie  Patria,  L.  E.  3  A.  &  E.  436,  was  decided  by  the  express  stipu- 
lations of  the  contract,  and  cannot  be  regarded  as  an  authority  for  any  one 
competing  law. 
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possibly  be  convenient  to  refer  in  all  cases  to  the  law  of     Part  III. 
the  port  of  delivery,  as  the  place  of  performance ;  but  the        _^' 
fatal  objection  at  once  arises  that  this  is  a  detail  which  is    Cap.  vill. 
frequently  left  uncertain,  to  be  determined  either  upon    contract— 
signing  bills  of  lading,  or  upon  calling  at  some  named     Inddentx. 
port  for  orders ;  as  for  example  in  Lloyd  v.  Chdhert  (a) 
itself,  where  the  vessel  was  chartered  to  carry  either  to 
Havre,  London,  or  Liverpool,  at  the  charterer's  option. 
The  choice  of  the  law  of  the  flag  of  the  vessel — i.e.,  the  law 
of  her  owner — appears  therefore,  as  was  said  in  that  case, 
"not  only  in  accordance  with  the  probable  intention  of  the 
parties,  but  also  most  consistent  and  intelligible,  and  there- 
fore most  convenient  to  those  engaged  in  commerce. "(^) 

Nor  is  the  case  of  a  contract  of  affreightment  the  only 
one  in  which  the  law  of  the  loeiis  actus  or  celebrationis  is 
presumed  to  have  been  left  out  of  the  intention  of  the 
parties.  Another  instance  is  that  of  a  bottomry  bond,  Bottomry 
given  in  a  foreign  port,  and  sued  on  in  England.  The  ^°^^^- 
obligation  so  created,  as  well  as  the  incidents  of  the  rela- 
tion arising  out  of  it,  is  now  referred  to  the  law  of  the 
flag,(c)  but  was  formerly  held  to  be  governed  by  the 
"  general  maritime  law,  as  administered,  in  England,"  and 
this  whether  the  vessel  on  which  the  bottomry  bond  is 
given  was  English  or  foreign.((Q  It  cannot  be  said  that 
this  position  was  altogether  free  from  some  uncertainty 
and  difficulty.  The  language  employed  in  Buranty  v. 
Sart,  both  by  the  judge  of  the  Admiralty  Court  and  by 
the  Privy  Council,  is  in  itself  free  from  ambiguity,  except 
so  far  as  it  is  doubtful  whether  the  expression  "  general 
maritime  law,  as  administered  in  England,"  means  English 

(a)  L.  K.  I  Q.B.  115.  ,,        ,.    ^    ,„   .  ^ 

(6)  lUd.  at  p.  129.     In  the  case  of  Be  Missouri  isteamshvp  Co.  (O.  A.), 

W.  N.  1889,  p.  90,  the  law  of  the  flag  was  followed,  not  because  it  was  the 

law  of  the  flag,  but  because  of  the  evident  intention  of  the  parties. 

(c)  The  Gaetano  and  Maria,  7  P.  D.  I,  137.  „    „  x 

(d)  Tlie  Kamak,  L.  E,  2  P.  C.  505  ;  The  Hamburg,  B.  &  K  253 ;  Bu- 
ranty V.  Hart,  2  Moo.  P.  C.  N.  S.  289  ;  B.  &  L.  253,  319 ;  The  Gratitudme, 
3  C  Rob  240.  As  to  the  meaning  of  the  expression  "  the  general  mantime 
law  as  administered  in  England,"  see  The  Gaetano  wid  Maria,  L.  E.  7 
P.  D.  137 ;  Lloyd  v.  GuibeH,  L.  E.  i  Q.  B.  125  ;  and  TAe  Segredo,  i  E.  & 
Ad.  45. 
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Part  III.  law  simpUciter  or  not.  But  in  Lloyd  v.  Chiihert,(a)  on 
^"™'  appeal  before  the  Exchequer  Chamber,  the  case  was  fully 
Cap.  VIII.  discussed,  and  is  there  said  to  be  no  authority  for  the  law 
Contract—  °^  ^^^  place  where  the  contract  was  made,  or  for  that  of 
Incidents,  the  place  of  performance,  but  merely  an  instance  of  the 
supremacy  of  the  lex  fori  in  matters  of  procedure  and 
evidence.  This  conclusion  is  arrived  at  by  considering 
that  the  validity  of  the  bond  in  that  case  depended  upon 
the  agency  of  the  master,  and  that  the  agency  of  the 
master,  by  English  law,  depended  upon  the  necessity  of 
his  act ;  and  that  therefore  the  question  was  one  of  evi- 
dence, inasmuch  as  the  English  law  did  not  consider  the 
agency  shown  unless  it  was  shown  that  the  master  acted 
of  necessity  without  communicating  with  his  owner.  It 
is  difficult  to  assent  to  the  view  that  this  is  a  question  of 
evidence  or  procedure.  All  the  facts  were  admissible,  and 
all  were  proved  ;  the  question  was  simply  as  to  the  validity 
of  the  bond.  To  say  that  the  Court  will  not  recognise 
its  validity,  unless  some  other  fact  is  proved,  seems  very 
like  demanding  to  test  that  validity  by  its  own  law,  and 
not  by  that  of  the  place  where  the  contract  was  made,  or 
(in  Duranty  v.  Hart)  (b)  by  the  law  of  the  country  to 
which  the  ship  belonged. 

It  can  scarcely  be  denied,  therefore,  that  the  judges  of 
the  Privy  Council,  as  well  as  the  judge  of  the  Admiralty 
Court,  considered  themselves,  in  Duranty  v.  Hart.,  tp  be 
following  an  established  principle  that  the  validity  of  a 
bottomry  bond  was  to  be  decided  by  the  general  maritime 
law,  as  administered  in  England.  Whether  this  be  the 
correct  effect  of  the  case,  or  whether  they  were  in  truth 
deciding  a  question  of  evidence  and  procedure  alone,  ac- 
cording to  the  opinion  expressed  of  their  judgment  in 
Lloyd  V.  Guibert  is  of  little  consequence,  (c)  The  simplest 
and  most  intelligible  view  is  taken  in  Maclachlan  on  Ship- 
ping,(rf)  that  the  law  actually  followed  did  not  govern  the 

(a)  L.  E.  I  Q.  B.  125. 

(b)  2  Moo.  P.  0.  N.  S.  289  ;  S.  C.  sub.  nam.  Tlie  Hamburg,  B.  &  L.  253  ; 
33  L.J.  Ad.  116. 

(c)  L.  R.  I  Q.  B.  125.  {d)  At  p.  161. 
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case,  and  that  the  case  must  be  regarded  as  overruled    Part  III. 
by  Lloyd  v.  Guibert.{a)     And  this  was  undoubtedly  the       "^f^" 
ground  of  the  later  decision  in  The  Karnak^ih)  where  the    Cap.  vill. 
Privy  Council  applied  the  doctrine  of  Lloyd  v.  Guibert  to    Contract— 
the  very   question  at  issue  in  Duranty  v.  Hart,  holding    Incidents. 
that  the  validity  of  a  bottomry  bond,  depending  upon  the 
action  of  the  master  in  the  foreign  port  where  it  was 
given,  must  be  tested  and  ascertained,  not  by  the  "  gene- 
ral maritime  law,  as  administered  in  England,"  but  by  the 
law  of  the  flag.     "  It  was  laid  down  in  Lloyd  v.  Guibert," 
said  Sir  William  Erle,(c)  "  that  the  captain's  authority  is 
derived  from,  and  bounded  by,  the  municipal  law  of  the 
country  to  which  the  ship  belongs — ^that  is,  by  the  law  of 
the  flag ;  and  Willes,  J.,  delivering  the  judgment  of  the 
Exchequer  Chamber,  answers  an  argument,  founded  on  the 
supposition  of  a  general  maritime  law,  contradistinguished 
from  the  municipal  law  of  this  country,  by  refusing  to  re- 
cognise the  existence  of  a  maritime  law  in  that  sense.     In 
accordance  with  the  principle  there  laid  doivn,  their  Lord- 
ships consider  that  the  existence  of  the  necessity  which  Authority  of 
validates  the  hypothecation  of  cargo   by  bottomiy  is  to  ^yi^^  offlal 
be  ascertained  by  evidence  in  the  usual  manner  ;  and  that 
the  meaning  of  the  term  '  necessity  '  in  respect  of  hypo- 
thecation by  the  master  is   analogous  to  its  meaning  in 
other  parts  of  the  law." 

The  most  recent  decision  in  the  Court  of  Appeal  on  the 
subject  seems  to  be  entirely  in  accordance  with  this 
principle.  In  the  case  referred  to  (d)  it  was  held  that  the 
authority  of  the  master  to  execute  a  bottomry  bond  de- 
pended upon  the  law  of  the  flag,  and  not  upon  "  general 
maritime  law,"  which  had  been  preferred  in  the  Court  below. 
The  language  of  Brett,  L.J.,  in  this  case  shows  the  distinc- 
tion between  "  general  maritime  law  "  and  "  general  mari- 
time law,  as  administered  in  England."  The  latter  is,  in 
substance,  English  maritime  law.  Apart  from  the  excep- 
tional case  of  the  master  of  a  ship,  the  ordinary  rule  as  to 

(a)  L.  B.  I  Q.  B.  115.  (b)  L.  E.  2  P.  C.  505. 

(c)  Ibid.  p.  512.     See  the  judgment  of  Willes,  J.,  cited  ante,  p.  394. 

(d)  The  Gaetano  and  Maria,  7  P.  D.  i,  137. 
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Part  III.  the  authority  of  an  agent  would  seem  to  refer  its  .nature 
_^'        and  extent  to  the  authority  of  the  place  where  he  is  found 

Cav.  vm.    acting.(a) 

Contract—        '^^^  principle  of  Zloyd  v.  Chiihert,  that  the  master's 

Incidents,  authority  is  defined  and  limited  by  the  law  of  his  flag,  is 
therefore  now  to  be  regarded  as  applying  to  all  contracts 
made  by  him,  and  as  extending  as  well  to  contracts  of 
hypothecation  by  means  of  bottomry  bonds  as  to  contracts 
of  affreightment.  In  the  words  of  Blackburn,  J.,  in  Lloyd 
V.  Guibert,(h)  "  So  far  as  regards  the  implied  authority  of 
the  master  of  a  ship  to  bind  his  owners  personally,  the  flag 
of  the  ship  is  notice  to  all  the  world  that  the  master's 
authority  is  conferred  by  the  law  of  that  flag ;  and  that 
his  mandate  is  contained  in  the  law  of  that  country  with 
which  those  who  deal  with  him  must  make  themselves 
acquainted  at  their  peril."  An  examination  of  the  judg- 
ment of  the  Exchequer  Chamber  in  this  case(c)  will 
show  that  the  operation  of  the  law  of  the  flag  is  not  con- 
fined to  the  question  whether  the  master  had  or  had  not 
authority  to  contract  at  all.  It  is  intended  to  do  more 
than  this ;  and  its  right  is  now  asserted  to  regulate  the 
liabilities  and  regulations  which  arise  amongst  the  parties 
tp  the  agreement,  be  it  of  affreightment  or  hypothecation, 
upon  this  principle — that  the  shipowner  who  sends  his 
vessel  into  a  foreign  port  gives  notice  by  his  flag  to  all 
who  enter  into  contracts  there  with  the  shipmaster,,  that 
he  intends  the  law  of  that  flag  to  regulate  those  contracts, 
and  that  they  must  either  submit  to  its  operation,  or  not 
contract  with  him  or  his  agent  at  a,\l.(d)  To  this  large 
extent  it  must  therefore  be  regarded  as  an  exception  to 
the  primd  facie  rule  that  the  nature  and  incidents  of  an 

(a)  MaspoHS  y  Sermano  v.  Mildred,  9  Q.  B.  D.  530,  539. 
(6)  6  B.  &  S.   117;  Maclachlan  on  Shipping,  p.   161  ;  Kay's  Law  of 
Shipmasters,  p.  555  ;   The  Karnalc,  L.  R.  2  P.  C.  505. 

(c)  Cited  ante,  p.  394. 

(d)  Tlw  Karnak,  L.  R.  2  P.  C.  505  ;  Lhyd  v.  Guibert,  L.  E.  I  Q.  B. 
115;  S.  C.  6B.  &S.  117;  27*6  Osmanli,  2  Notes  of  Case,  322 ;  Tlis  Nor  A 
Star,  29  L,  J.  Ad.  73,  76.  In  the  two  last  cases,  however,  the  facts  under 
consideration  were  such  that  the  law  of  the  flag  was  English — i.e.,  identical 
with  the  "  general  maritime  law,  as  administered  in  England,"  advocated 
by  the  older  decisions. 
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obligation  depend  upon  the  place  where  the  contract  is     Part  IIL 
entered  into.  ^"^- 

The  comments  in  Maclachlan  on  Shipping  (pp.   167,    Cap.  VIII. 
171)  upon  the  distinction  between  the  law  of  the  ship's    Contract— 
flag  and  the  law  of  the  domicil  of  the  owner  are,  perhaps,     Incidents. 
superfluous.     It  is  true  that  one  or  two  expressions  are  Law  of  the 
used  by  Story  in  the  American  case,  to  which  reference  A^S  a"d  J^^ 
has  already  been  made,(a)  tending  to  confuse  the  law  of  domicil  in 
the  ship's  flag  with  the  law  of  the  owner's  domicil ;  but  it  conflict, 
must  be  remembered   that  in  that  case  the  two  were 
identical,  and  that  Story  did  not  mean  to  pronounce  for 
the  law  of  the  domicil  as  against  the  law  of  the  flag  is 
evident  from  ^several  expressions  in  the  judgment.     "  If 
the  ship  is  owned  and  navigated  under  the  flag  of  a  foreign 
country,  the  authority  of  the  master  to  contract  for,  and 
bind,  the  owners,  must  be  measured  by  the  laws  of  that 
country."(&)     "  The  extent  of  the  master's  authority  must 
be  limited  to  the  express  instructions  of  the  owners,  or 
the  law  of  the  country  where  the  ship  belongs  and  they 

reside If  by  the  law  of  the  domicil  of  the  ship  and  of 

the  owners  the  authority  of  the  master  is  limited  to  the 
ship  and  freight,  and  does  not,  in  the  absence  of  express 
instructions,  bind  the  owners  personally,  it  seems  difficult 
to  understand  how  resort  can  be  had  to  the  law  of  a 
foreign  country,  unknown  and  unsuspected  (it  may  be)  by 
the  owners,  to  expand  that  authority."  In  the  English 
case  which  has  been  so  often  referred  to  (c)  there  is  cer- 
tainly not  even  as  much  leaning  as  this  towards  the  law 
of  the  owner's  domicil,  which  is  ignored  altogether,  al- 
though it  was  there  also  the  law  of  the  ship's  flag.  The 
fact  that  any  British  subject,  wherever  domiciled,  may 
sail  his  ship  under  the  British  flag,  and  have  her  regis- 
tered accordingly,  as  well  as  the  further  consideration 
that  most  British  ships  are  divided  amongst  a  plurality  of 
owners,  are  illustrations  o£  the  impossibility  of  accepting 
the  decision  of  the  law  of  the  owner's  domicil  in  place  of 

(a)  Ante,  p.  403  ;  Pope  v.  Nickerson,  3  Story,  Hep.  465. 

(6)  Ibid.  p.  475.  (c)  Lloyd  v.  Ombert,  L.  R.  i  Q.  B.  1 15. 
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Part  III.    that  of  the  ship's  flag ;  and  in  face  of  the  recent  decisions 
_f^'       it  is  most  improbable  that  such  a  misapprehension  will 

Cap.  VIII.    ever  find  an  advocate  for  the  future. 

Contract—        ^^  Blanchet  V.  Powell's  Llantivit  Collieries  Gom]pany,{a) 

Incidents,  the  plaintiff  sued  for  freight  on  a  bill  of  lading  made  in 
Bill  of  lading.  France,'  and  in  answer  to  a  plea  that  he  did  not  carry  all 
the  goods  mentioned  in  the  bill  of  lading,  pleaded  (inter 
alia)  that,  according  to  the  law  of  France,  the  whole 
freight  was  payable,  although  part  only  of  the  goods  were 
carried  and  delivered.  The  replication  was  held  good, 
Bramwell,  B.,  saying  that  as  the  contract  was  made  in 
France,  the  rights  and  obligations  of  the  parties  must  be 
governed  by  French  law.  In  this  case  it  was  suggested 
in  argument  that  the  law  of  France  could  not  apply  to  a 
contract  which  was  to  be  performed  in  England ;  but 
except  so  far  as  the  mode  and  incidents  of  the  delivery, 
as  part  of  the  performance,  is  concerned,  it  is  clear  that  no 
authority  is  to  be  found  for  applying  the  lex  loci  solutionis 
without  a  special  stipulation  to  that  effect.  It  was  not 
necessary  to  decide  that  the  contract  of  affreightment  was 
governed  by  French  law,  inasmuch  as  the  plaintiff  was 
held  to  be  entitled  to  the  lump  freight  by  the  law  of 
England  also.  The  reason,  however,  given  for  accepting 
the  French  law,  viz.,  that  the  contract  was  made  in 
France,  does  not  seem  to  be  consistent  with  the  doctrine 
of  Lloyd  V.  Ghiiheoifip)  which  lays  down  that  the  law  of 
the  ship  should  govern  as  between  the  parties  to  a  con- 
tract of  affreightment,  in  respect  of  sea  damage  and  its 
incidents.  It  is  difficult  to  see  why  this  rule  should  not 
equally  be  applied  to  the  whole  obligation  of  the  contract, 
except  so  far  as  the  law  of  the  place  of  performance  may 
properly  claim  to  be  heard;  but  the  rule  itself  was  not 
brought  to  the  notice  of  the  Court  in  Blanchet  v.  PowdVs 
Llantivit  Collieries  Company,  nor  did  the  nationality  of 
the  ship  in  fact  appear  to  be  other  than  French.  The 
dictum  is  therefore  of  little  importance,  except  as  showing 
the  general  tendency  to  assume  that  the  law  of  the  place 

(a)  L.  K.  9  Ex.  74,  77.  (i)  L.  E.  i  Q.  B.  115. 
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of  contract   is  primd  facie  that  intended  to  govern  its     Paht  III. 
obligations  and  incidents.  ^^• 

The  effect  and  operation  of  the  contract  of  sale  of  a  Cap.  Vin. 
ship  or  cargo  in  a  foreign  port  is  generally  considered  in  Omtrao— 
connection  with  the  last  branch  of  the  subject,  and  the  Incidents. 
cases  on  the  point  may  be  here  again  briefly  recapitulated,  gaie  in  foreign 
though  they  have  already  been  treated  of  while  consider-  pok- 
ing the  transfer  of  personal  property  generally.  The  only 
question  which  can  well  arise  as  to  the  contract  of  sale  in 
such  a  case  must  be  as  to  its  validity,  which  is  not,  strictly 
speaking,  part  of  the  nature  and  incidents  of  an  obligation 
at  all.  If  a  chattel  is  once  duly  sold,  the  property  in  it 
is  passed  once  for  all,  and  the  obligation  momentarily 
created,  being  completely  fulfilled,  ceases  to  exist.  Con- 
sequently there  can  be  no  opportunity  of  questioning 
what  law  is  to  govern  its  future  incidents  and  develop- 
ment. A  sale,  in  fact,  partakes  more  of  the  nature  of  an 
act  than  of  a  contract.  It  is  an  act  preceded — some- 
times only  instantaneously  preceded — by  a  contract,  with 
which  it  is  often  confounded.  There  may,  of  course,  be  a 
contract  for  sale,  the  fulfilment  of  which  is  postponed  or 
delayed ;  but  the  ordinary  sale  is  intended  to  operate  at 
once,  and  is,  in  fact,  a  mere  transfer.  As  such,  there 
would  seem  to  be  but  little  excuse  for  testing  its  validity, 
in  an  English  Court,  either  by  English  law  as  the  lex  fori, 
or  the  maritime  general  law,  if  that  can  be  regarded  as  at 
all  distinguishable  from  the  law  administered  in  all  cases 
in  the  English  Court  of  Admiralty,  (a)  Nor  does  it 
appear  much  more  reasonable  to  refer  the  question  to  the 
law  of  the  ship's  flag,  which  the  sale  itself  in  most  cases 
is  intended  to  change.  In  cases  of  hypothecation  or 
affreightment,  the  ship  remains  under  the  same  flag 
during  the  whole  existence  of  the  obligation,  and  the 
intention  of  the  parties  may  reasonably  be  presumed  to 
have  included  submission  to  the  law  of  which  that  flag 
gave  notice.  No  such  intention  can  be  assumed,  it  is 
plain,  in  the  case  of  a  foreign  purchaser  in  a  foreign  port. 
(a)  See  per.Willea,  J.,  in  Lloyd  v.  Guihert,  L.  R.  i  Q.  B.  115,  125 
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The  ship  is  a  mere  chattel,  the  ownership  of  which  is 
changed  by  sale,  according  to  the  law  of  every  nation, 
and  directly  the  ownership  is  changed,  the  vessel's  nation- 
ality is  changed  with  it.  It  is  scarcely  probable  that  the 
purchaser  would  expect  the  validity  of  the  change  to  be 
afterwards  tested  by  the  law  which  the  transaction  pur- 
ported definitely  to  abandon. 

It  is,  however,  only  recently  that  the  principle  indicated 
by  the  foregoing  considerations  has  been  recognised,  and 
formerly  the  obviously  incorrect  course  of  preferring  the 
lex  fori  was  adopted.  In  the  case  of  The  Segredo  or  Eliza 
Cornish,(a)  the  lex  loci  actus  was  definitely  rejected  by 
Dr.  Lushington,  and  English  maritime  law,  regarded  as 
coincident  in  its  application  as  to  those  particular  facts 
with  maritime  law  generally,  followed  in  preference.  It 
may  be  observed  that  the  learned  judge,  in  deciding  this 
case,  clearly  intimated  that  he  intended  to  follow,  and 
conceived  himself  to  be  following,  the  general  maritime 
law ;  and  that  he  would  not  have  deviated  from  it  by  in- 
troducing English  municipal  law,  had  a  conflict  arisen 
between  them ;  but  this  distinction  has  been  rendered  of 
less  importance  by  the  dicturru  in  Lloyd  v.  Chiibert  (b)  as  to 
the  non-recognition  of  any  general  maritime  law  differing 
from  "  maritime  law,  as  administered  in  England."  It  is, 
perhaps,  after  all  merely  a  distinction  of  words.  Those 
who  advocate  the  existence  and  authority  of  a  "  general 
maritime  law,"  mean  in  most  cases  a  maritime  law  which 
is  administered  in  English  as  well  as  in  foreign  Courts 
of  Admiralty,  (c)  It  appears  obvious  that  so  much  of 
this  general  maritime  law,  as  administered  in  English 
Courts,  is,  by  virtue  of  that  very  fact,  English  law ;  and 
it  is  not  the  less  English  because  it  is  common  to  other 
foreign  Courts  of  Admiralty  as  well  as  that  of  England. 
If  it  is  suggested,  as  Sir  E.  Phillimore  seems  to  imply, 
that  the  sources  of  its  authority  differ  from  those  ordi- 
narily cited  in  English  Courts,  and  that  it  prevails  by 

(a)  I  Eocl.  &  Ad.  36.  (i)  L.  K.  i  Q.  B.  125. 

(c)  See  per  Sir  R.  Phillimore  ia  Tlte  Fatria,  L.  E.  3  A,  &  B.  461. 
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virtue  of  the  comity  of  nations  rather  than  by  the  binding     Part  IH. 
force  of  English  precedents,  the  argument  appears  scarcely        ^"™- 
warranted  by  facts.     It  would  be  difficult  to  cite  an  in-    Cap.  Vlll. 
stance  where  a  foreign  decision  on  an  analogous  point  has    Contract— 
been  allowed  in  an  English  Court  of  Admiralty  to  over-     Incidents. 
rule  English  precedents  of  earlier  date.     Reference,  it  is 
true,   has   been   constantly  made   to  general    European 
customs,  and  to  regulations  such  as  those  contained  in  the 
Codes  of  Wisby  and  Oleron,  but  only  for  the  purpose  of 
enlarging  the  unwritten  law  of  the  Admiralty  Court  of 
England  by  analogy  and  example,  and  of  supplying  the 
deficiencies  of  its  voice,  when  that  was  silent.     The  ordi- 
nary common  law  of  the  realm  has  similarly  drawn  nourish- 
ment from  the  jurisprudence  of  Eome,  but  it  would  be  a 
misnomer  to  say  that  the  dicta  of  Gains,  or  the  rescripts 
of   Hadrian,  ever  spoke  with  a  semblance  of  authority 
in  English  Courts.      Authority  is  given  to  principles  of 
foreign  law  or  mercantile  usage  only  by  their  adoption  in 
an  English  Court. 

The  decision  of  Dr.  Lushington  in  the  The  Eliza  Cor-  Transfer  ^ood 
iiish  (a),  however,  was  distinctly  overruled  by  the  Exche-  ^^  ^'^  ^'^■ 
quer  Chamber  in  Cammell  v.  Sewell  (b)  in  1 860.  There 
the  master  of  a  Prussian  vessel,  chartered  in  Russia  by 
English  shippers  for  Hull,  and  wrecked  on  the  coast  of 
Norway,  sold  the  cargo  without  authority  by  English 
law,  but  under  such  circumstances  that  by  the  Norwegian 
law  an  innocent  purchaser  would  have  acquired  a  good 
title.  It  was  argued  that  by  the  law  maritime,  general  as 
well  as  English,  the  master  had  exceeded  his  authority, 
and  that  the  sale  was  therefore  invalid,  but  it  was  held 
(Byles,  J.,  dissentiente)  that  the  transaction,  being  a 
transfer  of  personal  property,  was  governed  by  the  lex 
loci;  and  that  the  title  of  the  purchaser,  being  valid  by 
that  law,  must  stand.  "With  regard  to  the  case  of  The 
Eliza  Cornish  or  Segredo,  which  was  relied  upon  by  the 
owners  of  the  cargo,  Crompton,  J.,  delivering  the  judgment 

(a)  I  Ecol.  &  Ad.  36.  „   ^    .     ^      .  ,   ,  TT   ;j  XT 

(6)  s  H.  &  N.  728;  29  L.  J.  Ex.  350 ;  S.  C.  in  Court  below,  3  H.  &  N. 

617;  ?7  L.  J.  Ex.  447. 
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of  the  Court,  said,  "  If  this  case  be  an  authority  for  the 
proposition  that  a  law  of  a  foreign  country  of  the  nature 
of  the  law  of  Norway,  as  proved  in  the  present  case,  is  not 
"  to  be  regarded  by  the  Courts  of  this  country,  and  that  its 
effect  as  to  passing  property  in  the  foreign  country  is  to 

be  disregarded,  we  cannot  agree  with  the  decision 

We  think  that  the  law  on  this  subject  was  correctly  stated 
by  Pollock,  C.B.,  in  the  course  of  the  argument  in  the 
Court  below,  where  he  says  that  if  personal  property  is 
disposed  of  in  a  manner  binding  according  to  the  law  of 
the  country  where  it  is,  that  disposition  is  binding  every- 
where. And  we  do  not  think  that  it  makes  any  difference 
that  the  goods  wei-e  wrecked,  and  were  not  intended  to  be 
sent  to  the  country  where  they  were  sold."(a) 

It  has  already  been  said  that  the  decision  in  Cammell 
V.  Sewell  is  entirely  in  accordance  with  the  generally 
accepted  theories  which  refer  the  validity  of  a  transfer  of 
movables  iTvter  vivos  to  the  law  of  the  place  of  transfer  ;(6) 
nor  is  the  principle  of  that  case  in  reality  at  all  incon- 
sistent with  the  ground  of  the  judgment  in  Lloyd  v. 
Cfuihert,(c)  which  has  been  so  often  referred  to.  The 
contract  to  which,  in  the  latter  case,  the  law  of  the  ship's 
flag,  and  in  the  former,  the  law  of  the  place  of  contract, 
was  applied,  was  in  truth  not  the  same  in  any  sense. 
The  judgment  in  Lloyd  v.  Cruibert  applied  the  law  of  the 
ship's  flag  to  the  contract  of  affreightment  made  betvsspen 
the  master,  as  agent  of  the  owner  in  a  foreign  port,  and 
the  shipper ;  and  as  between  these  parties,  the  law  of  the 
flag  was  held  to  govern  the  incidents  of  the  obligation 
throughout,  though  its  results  were  varied  by  circum- 
stances which  had  been  unforeseen.  In  Cammell  v.  Sewell 
the  relation  between  the  shipowner  and  the  freighters  was 
not  in  question,  and  in  an  action  by  the  owners  of  the 
cargo  against  the  master  or  owner  of  the  ship,  the  law  of 
the  flag  might,  quite  consistently  with  the  decision 
actually  given,  have  been  applied.      The  contract  which 


(a)  5  H.  &  N.  744.  745. 
(c)  L.  R.  I  Q.  B.  165. 


(6)  Ante,  p.  236. 
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was  there  referred  to  the  local  law,  and  held  to  be  valid     Pabt  III. 
in  accordance  with  its  provisions,  was  not  the  contract        ^^' 
between  freighter   and   master,  but   the  contract  of  sale    Cap.  VIII. 
between  the  master  and  the  purchaser  of  the  wrecked    Contracts 
cargo  in  Norway.      It  was  this  contract,  and  no  other,     incidents. 
which  the  Court  declared  to  be  binding,  because  sane- 
tioned  and  confirmed  by  the  local  law,  not  only  upon  the 
parties  to  it,  but  upon  third  persons — strangers,  in  the 
strict  sense  of  the  term,  to  its  provisions.     The  proper 
result  of  applying  the  principle  of  the  decision  in  Lloyd 
V.  Guibert  to  the  facts  of  Gammell  v.  Sewell  would  be,  that 
the  right  of  the  owner  of  the  cargo  to  sue  the  shipowner 
or  master  for  the  sale  of  the  goods  in  Norway  would  be 
tested  by  Prussian  law,  as  the  law  of  the  flag  alone ;  and 
that  it  would  be  no  answer  to  such  an  action  to  show  that 
by  Norwegian  law  the  act  of  the  master  was  justified,  or 
regarded  as  binding  upon  shippers  and  consignees. 

If  this  view  be  adopted,  the  strictures  in  Maclachlan  on 
Shipping  upon  Cammell  v.  Sewell  cannot  be  supported; 
and  it  is  noticeable  that  the  Court  of  Exchequer  Chamber, 
referring  to  the  case  in  the  judgment  in  Lloyd  v.  Guibert, 
expressly  abstained  from  expressing  any  opinion  for  or 
against  the  correctness  of  the  d'ecision.  It  is  suggested 
by  Mr.  Maclachlan,  that  if  the  Prussian  flag  was  notice 
to  the  freighter  that  the  master's  authority  to  bind  his 
employers  was  limited  by  Prussian  law,  it  was  notice  to 
the  Norwegian  purchaser  of  the  same  limitation.  The 
distinction  between  an  executory  contract  in  which  it  is 
necessary  that  the  master  should  bind  those  whom  he 
represents  and  an  executed  contract  of  sale,  which  is  in 
truth  completely  discharged  by  the  transfer  itself,  seems 
to  have  been  overlooked.  In  the  former  case  the  parties 
must  necessarily  have  contemplated  the  subsistence  of 
the  obligation  of  the  contract,  and  the  performance  of  its 
provisions,  during  a  considerable  time;  and  they  must 
therefore  be  regarded  as  having  intended  that  some  law 
should  regulate  the  development  of  the  obligation  itself, 
and  control  the  incidents  which  might  arise,  but  for  which 
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Paet  III.    it  was  difficult  if  not  impossible  to  provide  expressly.  This 

^'       law,  it  has  been  determined  in  Lloyd  v,  Cruibert,(a)  is  the 

Cap.  vin.  law  of  the  ship's  flag ;  i.e.,  the  parties  must  be  taken  to 
Contract—  have  assumed  that  the  law  of  the  ship's  flag  would  govern 
the  future  incidents  of  the  obligation,  the  master  having 
no  authority  to  undertake  that  the  owners  of  ship  or  cargo 
will  do  anything,  except  as  defined  by  that  law.  But  in 
an  absolute  and  immediate  sale,  such  as  that  in  Cammell 
V.  Sewell,  the  master  is  not  required  to  pledge  his  owners 
to  anything.  No  future  relations  between  the  parties  are 
contemplated,  and  therefore  they  cannot  be  taken  to  have 
referred  to  any  law  to  govern  the  future  incidents  of  the 
obligation.  The  master  simply  contracts  to  sell  the  ship 
or  cargo  according  to  the  law  of  the  place  where  they 
are  lying,  and  he  does  actually  so  sell  them  while  they 
are  there.  By  the  comity  of  nations — or,  to  speak  more 
correctly,  by  those  principles  of  international  jurisprudence 
which  the  law  of  England,  in  common  with  the  law  of 
most  civilised  nations,  adopts — a  title  to  property  which 
has  once  validly  accrued  according  to  the  law  of  the 
situation  is  good  as  against  all  the  world  ;(5)  and  the 
purchaser  is  not  to  be  put  in  a  worse  position  because  the 
master  of  the  ship  has  carelessly  or  improperly  mistaken 
and  exceeded  his  instructions.(c) 

Nor  is  the  doctrine  of  Cammell  v.  Sewell  in  itself  new 
or  opposed  to  the  general  weight  of  authority,  It  has 
already  been  said  that  the  decision  practically  overruled 
the  opinion  of  Dr.  Lushington  in  The  Eliza  Comish,{d) 
but  it  is  opposed  to  no  other  authority  of  any  weight,  and 
is  in  entire  accordance  with  the  views  expressed  by  Lord 
Stowell  in  the  case  of  The  Gratitudine  (e)  in  1801. 
"  Suppose  the  case,"  said  Lord  Stowell,  in  giving  judg- 
ment, "  of  a  ship  driven  into  port  with  a  perishable  cargo, 
when  the  master  could  hold  no  correspondence  with  the 

(a)  L.  E.  I  Q.  B.  115.  (b)  Ante,  p.  241. 

(c)  The  contention  is  CammeU  v,  SeweU  that  the  judicial  proceedings  in 
Norway,  under  which  the  cargo  was  sold,  amounted  to  a  judgment  in  rem, 
was  rejected  by  all  the  j'udges  in  the  Exchequer  Chamber,  and  has  not 
therefore  been  here  referred  to,     See  Infrd,,  Chap.  XI. 

{d)  I  Eccl.  &  Ad.  36,  («)  3  Bob.  Ad.  240,  at  p.  259, 
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proprietor ;  suppose  the  vessel  unable  to  proceed,  or  to  Part  III. 
stand  in  need  of  repairs  to  enable  her  to  proceed  in  time.  _^' 
In  such  emergencies' the  authority  of  agent  is  necessarily  Cap.  Vlll. 
devolved  upon  him,  unless  it  could  be  supposed  to  be  Contract— 
the  policy  of  the  law  that  the  cargo  should  be  left  to  ^rwidents. 
perish  without  care.  What  is  to  be  done  ?  He  must  in 
such  case  exercise  his  judgment,  whether  it  would  be 
better  to  tranship  the  cargo,  if  he  has  the  means,  or  to 
sell  it.  It  is  admitted  in  argument  that  he  is  not  abso- 
lutely bound  to  tranship ;  he  may  not  have  the  means  of 
transhipment ;  but  even  if  he  has,  he  may  act  for  the 
best,  in  deciding  to  sell ;  if  he  acts  unmsely  in  that  deci- 
sion, still  the  foreign  purchaser  unll  be  safe  under  his  acts." 
In  Freeman  v.  East  India  Company, (a)  where  the  master 
did  act  unwisely  in  deciding  to  sell  the  cargo,  the  title  of 
the  foreign  purchaser  was  not  accepted  as  good  for  another 
reason.  The  sale  took  place  at  the  Cape  of  Good  Hope, 
and  it  was  not  shown  that  the  Dutch  law  then  in  force 
there  regarded  the  sale  in  at  all  a  more  favourable  light 
than  the  English  law  would  have  done,  or  that  there  was 
any  conflict  between  them  as  to  its  validity.(6)  It 
appeared,  besides,  that  the  purchaser  was  fully  aware  of 
the  circumstances  under  which  the  master  sold,  and  as  he 
was  necessarily  taken  to  have  been  also  cognizant  of  the 
law,  he  purchased  with  his  eyes  open,  so  as  even  to  have 
precluded  himself  from  finding  protection  under  a  sale  in 
market  overt,(c)  had  the  facts  amounted  to  that. 

Before  passing  from  the  consideration  of  maritime  con-  Ship's  master 
tracts  made  with  a  shipmaster  in  a  foreign  port,  it  may  be  "^ngr"^^"' 
remarked  that,  in  one  point  of  view,  the  question  is  not  of 
the  authority  given  to  the  master  at  all,  that  is,  as  some- 
thing distinguished  from  the  intimation  afforded  by  the 
flag,  when  the  owner  is  present  in  proprid  persond. 
Whether  the  owner  is  himself  in  the  foreign  port  to 
contract  himsef,  or  whether  he  has  sent  his  shipmaster 
there  to  contract  for  him,  the  parties  to  the   contract 

(a)  5  B.  &  Aid.  617  (1822).  (5)  See  per  Best,  J.,  p.  624. 

(c)  Coke,  2  Inst.  713. 

2   D 
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must  be  equally  regarded  as  contemplating  tlie  opera- 
,tion  of  the  law  of  tlie  flag  upon  their  future  relations 
under  the  obligation.  "  The  present  and  like  questions," 
'  says  Willes,  J.,  in  Lloyd  v.  Qu'ibert,{a)  "  affect  not  only 
contracts  entered  into  by  masters  of  ships,  the  law  of 
whose  country  distinguishes  between  the  obligations  of  a 
contract  by  the  master  as  such,  and  that  of  the  owner 
himself,  or  his  broker,  or  of  the  master  acting  with  a 
plenary  authority,  hut  touch  all  contracts  of  affreightment 
entered  into  in  respect  of  any  vessel  in  a  port  foreign  as 
to  her,  whether  the  master  happen  to  be  an  owner  or  not." 
This  principle  is  obviously  a  consequence  of  the  natural 
idea  of  agency,  inasmuch  as  a  man  who  acts  by  an  agent 
in  a  foreign  country,  acts  there  himself.  In  the  Albion 
Gom/pany  v.  Mills,{h)  a  Scotch  appeal  to  the  House  of 
Lords,  the  Lord  Chancellor  said  :  "  If  I  send  an  agent  to 
reside  in  Scotland,  and  he,  in  my  name,  enters  into  a  con- 
tract in  Scotland,  the  contract  is  to  be  considered  mine 
where  it  is  actually  made.  It  is  not  an  English  contract, 
because  I  actually  reside  in  England.  If  my  agent  exe- 
cutes it  in  Scotland,  it  is  the  same  as  if  I  were  myself  on 
the  spot,  and  executed  it  in  Scotland."  So  the  nature 
and  extent  of  an  agent's  authority  are  to  be  measured  by 
the  law  of  the  place  where  he  is  found  acting  as  agent.(c) 
If,  therefore,  a  contract  by  the  master  of  a  ship,  as  agent 
for  his  owner,  in  a  foreign  port,  is  governed  by  the  same 
rules  as  if  the  owner  had  himself  been  present,  it  is  ;^ain 
that  when  the  owner  himself  is  so  present,  and  actually 
makes  the  contract  in  his  own  name,  the  law  of  the  flag 
is  to  be  applied  to  its  future  incidents,  according  to  the 
rule  laid  down  in  Lloyd  v.  Guibert,{d)  just  as  much  as  if 
he  h^d  stayed  at  home. 

It  need  hardly  be  said  that,  since  the  law  which  is  to 
govern  future  incidents  of  a  contract  must  in  all  cases  be 

(a)  L.  E.  iQ.  B.  115,122. 

(J)  Per  Lord  Lyndhurst,  3  Wils.  &  S.  218,  333 ;  i  Dow  &  CI.  342 ; 
Story,  §  285. 

(q)  Maspons  y  Hermano  v.  lEldred,  9  Q.  B.  D.  530,  539. 
(d)  L.  E.  iQ.  B.  115. 
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a  matter  of  intention,  the  parties  may  provide  by  express  Part  III. 
stipulation  for  certain  probable  contingencies,  and  declare  ;^f^- 
beforehand  to  what  law  their  legal  consequences  are  to  be  Cap.  VIII. 
referred.  Thus,  in  contracts  of  marine  insurance,  it  is  Contract— 
common  to  insert  a  clause  that  the  underwriters  are  to  be  incidents. 
liable  for  general  average  "  as  per  foreign  statement " ; 
and  this  has  been  construed  to  mean,  not  only  that  the 
calculations  of  the  foreign  average-stater  are  to  be  ac- 
cepted as  correct,  but  that  what  is  and  what  is  not  general 
average  is  to  be  decided  by  the  law  of  the  foreign  port 
where  the  adjustment  is  made. (a)  So,  where  the  under- 
writers agreed  "to  pay  general  average  as  per  foreign 
statement,  if  so  made  up  " ;  which  was  construed  as  an 
agreement  to  be  bound  by  the  opinion  and  decision  of  the 
foreign  average-stater,  both  as  to  facts  and  law.(&)  And 
in  another  modern  case,  where  the  underwriters  agreed 
"  to  pay  all  claims  and  losses  on  Dutch  terms,  and  accord- 
ing to  statement  made  up  by  official  dispacheur  in  Hol- 
land," the  voyage  being  from  Java  to  Holland,  it  was  held 
that  the  words  expressing  the  risks  insured  against  were 
to  be  construed  by  Dutch  law,  and  that  the  average  state- 
ment by  the  Dutch  adjuster  was  binding  on  the  under- 
writers.(c)  It  can  scarcely  be  said  that  the  foreign  law 
in  any  of  these  cases  can  be  regarded  as  the  place  of  per- 
formance, as  the  average  loss,  and  consequently  the  adjust- 
ment, was  a  contingency  which  might  never  have  arisen. 

The  above  expressions  seem  sufficiently  clear  to  show  Foreign 
that  the  parties  effecting  the  policies  of  insurance,  as  well  ^'*t<^™^"*'  "^ 

.  .  .  .        .  average. 

as  the  underwriters,  intended  their  obligation,  quoud  the 
contingencies  referred  to,  to  be  regulated  by  the  foreign 
law ;  but  strong  evidence  is,  no  doubt,  necessary  to  show 
that  the  parties  to  an  insurance,  effected  in  England  with 
an  English  company,  have  in  their  minds  anything  but  the 
English  law.(d)     Thus,  where  there  was  an  express  pro- 


(a)  Mavro  v.  Ocean  Marine  Insurance  Co.,  L.  E.  10  C.  P.  414. 
\h)  Harris  v.  Scaramanga,  L.  E.  7  C.  P.  481. 

(c)  Hendricks  v.  Australasian  Insurance  Co.,  L.  E.  9  C.  P.  460. 

(d)  Power  v.  Whitmore,  4  M.  &  S.  141  ;  Peninsular  and  Oriental  Co.  v. 
tShand,  3  Moo.  P.  C.  N.  S.  272  ;  Don  v.  Lippman,  5  CI.  &  F.  i. 
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Paet  hi.     vision  in  an  English  policy  on  cargo  of  a  French  ship, 

■       that  general  average  was  to  be  payable  as  per  judicial 

Cap.  VIII.  foreign  statement,  it  was  held  that  the  French  law  could 
Contract—  not  be  invoked  for  the  purpose  of  deciding  what  consti- 
Inddents.  ^^^ed  a  loss  «  by  perils  of  the  sea."(a)  The  Court  in  the 
case  cited  said  that  although  it  was  competent  to  an 
underwriter  on  an  English  policy  to  stipulate  that  it  should 
be  construed  and  applied  in  whole  or  in  part  according 
to  a  particular  foreign  law,  yet,  except  when  so  stipulated, 
the  English  law  was  to  prevail.  It  is,  however,  sufficient 
to  show  a  usage  to  pay  losses  according  to  the  foreign 
statement,  that  being  equivalent,  when  such  that  the 
parties  are  bound  by  it,  to  a  special  agreement.  (5)  And 
it  would  seem  that  this  usage,  for  underwriters  to  settle 
according  to  foreign  adjustment,  is  sufficiently  established 
in  English  law  for  it  to  be  binding  without  an  express 
provision  to  that  effect,  according  to  the  authority  of 
Phillips  on  Insurance ;  (c)  but  even  then,  according  to  the 
same  writer,  the  foreign  law  is  only  entitled  to  regulate  the 
adjustment,  and  not  to  make  that  an  average  loss  which 
is  not  so  according  to  the  law  of  the  country  where  the 
policy  was  effected.  In  Mavro  v.  Ocean  Marine  Insurance 
Company  (d)  Blackburn,  J.,  said  it  was  a  question  that 
had  never  been  distinctly  settled,  whether  under  an  ordi- 
nary English  policy  the  English  underwriter  could  be 
compelled  to  bear  what  was  held  to  be  a  general  average 
loss  by  the  law  of  the  foreign  country  where  the  adjust- 
ment was  made,  and  that  express  clauses  to  pay  "  as  per 
foreign  statement "  were  frequently  inserted  in  policies  to 
avoid  that  very  difficulty.  Power  v.  Whitmore,(e)  which 
is  said  by  Westlake  to  have  decided  the  question  in  favour 
of  the  underwriter,  is  explained  by  Oockbum,  C.J.,  in 
Dent  v.  Smith,{f)  to  have  been  generally  misapprehended, 

(a)   Qreer  v.  Poole,  5  Q.  B.  D.  272. 

{bj  Nemman  v.  Cazcdet,  Park,  Ins.  900,  8th  ed.  (c)  §§  1413, 1414. 

(d)  L.  R.  10  C.  P.  414,  418.  WcHpole  v.  Ew&r,  Park,  Ina.  898,  8th  ed.,is 
often  cited  as  an  authority  for  the  affirmative,  but  may  probably  be  regarded 
as  oveiTuled  by  JPmaer  v.  Whitmore,  and  the  other  cases  cited  above. 

(e\  4  M.  &  S.  141  ;  "Westlake,  §  209. 

(/)  L.  E.  4  Q-  B-  414,  4S0- 
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there  being  no  proof  in  that  case  that  the  loss  in  question     Part  III. 
was  a  general  average  loss  even  by  the  law  of  Portugal,        ;^^- 
where  the  adjustment  was  made.     In  Dent  v.  Smith  the    Cap.  Vlii. 
underwriters  were  held  liable  to  repay  moneys  to  the    Contract— 
shippers  of  gold  on  board  an  English  ship  for  Oonstanti-    Incidents. 
nople,  which  they  had  been  compelled  to  pay  in  order  to 
get  the  gold  out  of  the  hands  of  the  Russian  authorities 
at  Gallipoli,  where  the  ship  had  become  stranded.     After 
the  insurance  was  effected,  and  before  she  sailed,  the  ship 
had  been  transferred  to  Russian  owners,  and  had  duly 
changed  her  nationality,  a  fact  of  which  neither  the  plain- 
tiffs nor  defendants  were  aware ;  and  this  change  alone 
had  given  the  Russian  authorities  at  Gallipoli  jurisdiction. 
It  was  held  that  the  underwriters  were  liable,  on  the 
ground  that  the  plaintiffs  had  been  compelled  to  pay  the 
sum  claimed  as  salvage,  and  were  entitled  to  recover  it  as 
a  loss  by  perils  of  the  sea ;  so  that,  although  the  case  was 
argued  in  some  respects  as  one  of  general  average,  no 
light  was  thrown  upon  that  question. 

The  diversities  in  the  law  of  general  average  adopted  General 
by  different  nations  are  so  great,(a)  and  the  advantages  *™g?^j®T 
promised  by  uniformity   so   apparent,   that    the   subject  law. 
has  more  than  once  engaged  the  attention  of  reformers. 
International  Congresses  for  this  purpose  have  repeatedly 
been  held,  at  several  of  which  a  code  of  rules  has  been 
prepared  and  recommended  for  adoption  (Glasgow,  1 860  ; 
London,   1862;  York,    1864).     A  Bill   was  prepared  in 
1860-62,  which  was  intended  to  incorporate  the  code  of 
rules  adopted  at  Glasgow,  but  proved  ill-adapted,  for  its 
purpose,   and    was   abandoned.     The   rules  which    were  General 
drawn  up  at  York  were  pressed  upon  the  attention  of -5^^)^°^ 
the  English  Government  by  the  Associated  Chambers  of  Antwerp 
Commerce,  and  repeated  attempts  made  to  obtain  adoption 
of  them  from  the  Legislature ;  (6)  but  these  attempts  were 
unsuccessful;  and  in  1877  a  revised  form  of  these  rules 

(a)  See  the  comparative  table  in  Lowndes  on  Average,  p.  xxviii. 
(6)  Eeport  of  the  Annual  Conference  (1877),  at  Antwerp,  of  the  Associ- 
ation for  the  Reform  and  Codification  of  the  Law  of  Nations. 
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Paet  III.  was  adopted  by  the  Association  for  the  Reform  and  Codi- 

_^'  fication  of  the  Law  of  Nations,  at  its  fifth  annual  conference 

Cap.  VIII.  at  Antwerp,  under  the  name  of  "  The  York  and  Antwerp 

Contract—  Rules." 

Incidents.  j±  may  be  useful  to  give  these  in  extenso. 


The  York  and  Antwerp  Rules, 

1.  Jettison  of  Deck  Cargo. — No  jettison  of  deck  cargo 
shall  be  made  good  as  general  average. 

Every  structure  not  built  in  with  the  frame  of  the 
vessel  shall  be  considered  to  be  a  part  of  the  deck  of  the 
vessel. 

2.  Damage  ly  Jettison. — Damage  done  to  goods  or  mer- 
chandise by  water  which  unavoidably  goes  down  a  ship's 
hatches  opened,  or  other  opening  made,  for  the  purpose 
of  making  a  jettison,  shall  be  made  good  as  general 
average,  in  case  the  loss  by  jettison  is  so  made  good. 

Damage  done  by  breaking  and  chafing,  or  otherwise 
from  derangement  of  stowage,  consequent  upon  a  jettison, 
shall  be  made  good  as  general  average,  in  case  the  loss  by 
jettison  is  so  made  good. 

3.  Extinguishing  Fire  on  Shipboard. — Damage  done  to 
a  ship  or  cargo,  or  either  of  them,  by  water  or  otherwise, 
in  extinguishing  a  fire  on  board  the  ship,  shall  be  general 
average ;  except  that  no  compensation  be  made  for 
damage  done  by  water  to  packages  which  have  been  on 
fire. 

4.  Cutting  aiuay  Wreck. — Loss  or  damage  caused  by 
cutting  away  the  wreck  or  remains  of  spars,  or  of  other 
things  which  have  previously  been  carried  away  by  sea- 
peril,  shall  not  be  made  good  as  general  average. 

5.  Voluntary  Stranding. — When  a  ship  is  intentionally 
run  on  shore  because  she  is  sinking  or  driving  on  shore  or 
rocks,  no  damage  caused  to  the  ship,  the  cargo  and  fi-eight, 
or  any  or  either  of  them,  by  such  intentional  running  on 
shore  shall  be  made  go6d  as  general  average. 

6.  Carrying  Press   of  Sail. — Damage   occasioned  to   a 
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ship  or  cargo  by  carrying  a  press  of  sail  shall  not  be  made  Part  III. 
good  as  general  average.  ^^• 

7.  Port  of  Eefuge  Ex]penses. — When  a  ship  shall  have  Cap.  VIII. 
entered  a  port  of  refuge  under  such  circumstances  that  Contract— 
the  expenses  of  entering  the  port  are  admissible  as  general  InckUnts. 
average,  and  when  she  shall  have  sailed  thence  with  her        ~~ 
original  cargo  or  a  part  of  it,  the  correspending  expenses 

of  leaving  such  port  shall  likewise  be  admitted  as  general 
average ;  and  whenever  the  cost  of  discharging  cargo  at 
such  port  is  admissible  as  general  average,  the  cost  of 
reloading  and  stowing  such  cargo  on  board  the  said  ship, 
together  with  all  storage  charges  on  such  cargo,  shall 
likewise  be  so  admitted,  (a) 

8.  Wages  and  Maintenance  of  Crew  in  Port  of  Refuge. — 
When  a  ship  shall  have  entered  a  port  of  refuge  under 
the  circumstances  defined  in  Rule  7,  the  wages  and  cost 
of  maintenance  of  the  master  and  mariners,  from  the  time 
of  entering  such  port  until  the  ship  shall  have  been  made 
ready  to  proceed  upon  her  voyage,  shall  be  made  good  as 
general  average. 

9.  Damage  to  Cargo  in  Discharging. — Damage  done  to 
cargo  by  discharging  it  at  a  port  of  refuge  shall  not  be 
admissible  as  general  average,  in  case  such  cargo  shall 
have  been  discharged  at  the  place  and  in  the  manner 
customary  at  that  port  with  ships  not  in  distress. 

10.  Contrilnitory  Values. — The  contribution  to  a  general 
average  shall  be  made  upon  the  actual  values  of  the 
property  at  the  termination  of  the  adventure,  to  which 
shall  be  added  the  amount  made  good  as  general  average 
for  property  sacrificed;  deduction  being  made  from  the 
shipowner's  freight  and  passage-money  at  risk  of  such 
port  charges  and  crew's  wages  as  would  not  have  been 
incurred,  had  the  ship  and  cargo  been  totallyi  lost  at  the 
date  of  the  general  average  act  or  sacrifice ;  deduction 

[a)  It  has  recently  teen  decided  by  the  House  of  Lords  (afiSrming  the 
decision  of  the  Court  of  Appeal)  that  this  rule  is  not  in  accordance  with 
English  law,  and  that  the  contrary  practice  of  English  average  staters  is 
correct :  Svendsen  v.  Wallace,  10  App.  Cas.  404,  overruling  the  decision  of 
the  Queen's  Bench  Division  in  Attwood  v.  SeUar,  4  Q.  B.  D.  354-. 
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Pakt  III.     being  also  made  from  the  value  of  the  property  of  all 

■        charges  incurred  in  respect  thereof  subsequently  to  the 

Cap.  VIII.    arising  of  the  claim  to  general  average. 

Contract—        1 1  •  ^oss  of  Freight. — In  every  case  in  which  a  sacrifice 

Incidents,     of  Cargo  is  made  good  as  general  average,  the  loss  of 

freight,  if  any,  which  is  caused  by  such  loss  of  cargo  shall 

likewise  be  so  made  good. 

12.  Amount  to  be  made  good  for  Cargo. — The  value  to  be 

allowed  for  goods  sacrificed  shall  be  that  value  which  the 

owner  would  have  received  if  such  goods  had  not  been 

sacrificed. 

The  York  and  Antwerp  Rules,  however,  have  not  re- 
ceived the  approval  of  British  underwriters.  A  joint 
committee  was  appointed  to  consider  them,  composed  of 
twenty-two  members,  four  representing  the  committee  of 
Lloyd's,  eight  the  London  companies,  three  the  Liverpool 
underwriters,  two  the  Glasgow  underwriters,  and  one  the 
Australian  and  New  Zealand  Underwriters'  Association, 
under  a  resolution  passed  at  Lloyd's  on  the  26th  of  June 
1878.  In  their  report  this  joint  committee  say  that  the 
proposed  extension  of  general  average  involves  a  transfer 
of  liabilities  belonging  to  the  shipowners  to  the  owners 
of  cargo,  and  that  they  do  not  see  on  what  grounds, 
either  of  justice  or  expediency,  such  a  transfer  is  in  itself 
desirable.  They  deprecate  on  principle  the  extension  of  the 
system  of  contribution  to  general  average.  They  acknow- 
ledge the  immense  importance  of  uniformity,  if  uniformity 
could  be  secured ;  but  they  consider  that  it  is  premature 
to  hope  even  for  such  uniformity  till  more  is  known  of 
the  results  of  the  action  of  the  local  committees  of  the 
association  which  met  at  Antwerp ;  and  the  report  con- 
cludes with  a .  request  to  the  committee  of  Lloyd's  to 
adhere  at  present  to  their  determination  not  to  give  their 
sanction  as  a  corporation  to  the  York  and  Antwerp  Rules 
as  at  present  framed  and  put  forward.(a) 

The  York  and  Antwerp  Rules,  though  not  accepted  by 

(a)   Vide  Law  Times,  July  13,  1878,  p.  202. 
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Lloyd's,  have  in  practice  met  with  considerable  recogni-     Pakt  III. 
tion.    In  several  of  the  European  States  (more  particularly        ^^' 
in  Eussia,  Austria,  Sweden,  Norway,  and  Belgium)  the    Cap.  VIII. 
bodies  representing  shipowners  and  insurance  companies    Contract— 
have  accepted  them  with  something  approaching  unani-     Incidents. 
mity.     In  the  United  States  the  leading  insurance  com- 
panies and  many  of  the  shipowners  agreed  to  the  rules 
when  they  appeared,  while  the  Chambers  of  Commerce  of 
New  York  and  San  Francisco  voted  against  them  by  small 
majorities.(a)     In  practice  it  is  frequently  found  that  a 
clause  is  inserted  in  charter-parties  and  bills  of  lading 
stipulating   for  the  adjustment  of   average   according  to 
the  York  and  Antwerp  Rules. 

With  regard  to  contracts  for  carriage  or  transit  by  land  Contracts  for 
and  sea,  it  is  obvious  that  it  may  be  often  left  very  doubt-  j'^^j  ^^j^^ 
ful  what  law  was  intended  by  the  parties  to  govern  the 
incidents  of  the  carriage  and  the  contingent  liabilities  of 
the  carriers.  The  question  arose  in  Cohen  v.  South-Uastern  OoJien  v. 
Railway  Company  (b)  in  respect  of  a  contract  entered  ^°"  q^'"^  ^^^ 
into  with  an  English  railway  company,  at  their  office  at 
Boulogne,  for  carriage  of  a  passenger  and  his  luggage 
from  Boulogne,  vid  Folkestone,  to  London.  The  luggage 
fell  into  the  sea  by  the  negligence  of  the  defendants' 
servants,  and  was  so  lost ;  and  the  question  arose  whether 
the  liability  of  the  defendants,  who  had  endeavoured  to 
limit  it  by  a  notice  on  the  back  of  the  passenger's  ticket, 
was  governed  by  English  or  French  law.  It  was  ulti- 
mately held  that  they  were  liable  by  English  law,  and,  as 
the  defendants  did  not  deny  that  they  were  so  by  the  law 
of  France,  it  was  unnecessary  to  decide  the  question  of 
conflict.  Mellish,  L.J.,  however,  in  the  Court  of  Appeal 
said :  "  I  confess  for  my  own  part  that,  the  contract  being 
made  by  an  English  passenger  with  an  English  railway 
company  regulated  by  English  law,  I  should  have  sup- 

(o)  Eeport  of  tlie  London  Conference  of  the  Association  for  the  Eeform 
and  Codification  of  the  Law  of  Nations,  1879.  The  subject  is  to  come  before 
the  Association  at  the  Liverpool  Conference  in  the  present  year  (1890). 
Further  information  as  to  the  York  and  Antwerp  Bules  will  be  found  in  Dr. 
Wendt's  treatise  on  Maritime  Legislation,  3rd  ed.  pp.  255,  seq. 

h)  L.  E.  I  Ex.  D.  217  ;  S.  C.  on  appeal,  L.  E.  2  Ex.  D.  253. 
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Pakt  III.     posed  tliat  it  ought  to  be  governed  by  the  law  of  England, 

^'        and  be  taken  as  made  with  regard  to  the  law  of  England. 

Cap.  VIII.  And  the  more  so  for  this  reason,  that  Parliament  having 
Contract—  passed  Acts  to  regulate  the  traffic  by  both  railways  and 
Incidents,  steamboats,  when  the  steamboats  belong  to  the  railway 
company,  and  there  being  certain  clauses  in  these  Acts 
for  the  protection  of  passengers,  I  should  not  be  willing 
to  think  that  the  railway  company  could  escape  from  the 
stringency  of  those  Acts  by  having  a  booking  office  in  a 
foreign  country;  the  object  being  to  carry  a  variety  of 
traffic  which  was  intended  to  be  regulated  by  Parliament 
by  sea  and  by  land."(a)  It  is  plain  that  the  real  force 
of  this  argument  lies  in  the  consideration  that  the  pas- 
senger would  be  the  more  likely  to  have  contracted  with 
an  eye  to  the  English  law,  because  he  knew  that  the 
company  was  an  English  company,  subject  generally  to 
English  law,  and  that  the  English  Legislature  had  passed 
certain  Acts  which  purported  to  regulate  the  object  for 
which  he  was  contracting.  The  judges  of  the  Court  of 
Appeal,  however,  were  by  no  means  agreed  upon  this 
inference  of  intention.  Baggallay,  L.J.,  whilst  guarding 
himself  against  being  supposed  to  be  ezpressing  any  de- 
cided opinion,  intimated  that  it  appeared  to  him  that 
there  was  much  to  be  said  in  favour  of  the  law  of 
France  ;  (&)  whilst  Brett,  L.J.,  the  third  member  of  the 
Court,  whilst  apparently  agreeing  with  Mellish,  L.J.,  that 
the  English  law  was  applicable  to  the  facts  of  the  par- 
ticular case,  where  the  journey  only  commenced  at  Bou- 
logne, thought  it  probable  that  if  the  starting-place  had 
been  Paris  instead,  the  first  part  of  the  journey  at  any 
rate  would  have  been  governed  by  the  law  of  France.(c) 
It  has  been  already  pointed  out  that,  in  such  a  case,  the 
law  of  the  place  where  the  contract  was  made  could  have 
no  right,  as  such,  to  assert  its  supremacy.  The  real 
question  would  be,  looking  at  all  the  circumstances  of  the 
case,  the  thing  to  be  done,  the  situation  of  the  starting- 

{«)  L.  E.  2  Ex.  D.  259,  260.  (6)  Hid.  p,  261. 

(c)  Ibid.  p.  262. 
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point,  the  destination,  the  intermediate  distance,  the  Paet  III. 
nationality  and  domicil  of  the  parties  contracting,  and  the  ^^' 
terms  of  the  contract,  by  what  law  did  the  parties  intend  Cap.  VIII. 
that  the  unforeseen  incidents  of  their  contract  should  be  Contract— 
governed  ?  It  may  be  remarked  that  ia  the  particular  Incidents. 
case  under  discussion,  the  passenger  had  accepted  a  ticket, 
the  conditions  on  the  back  of  which  referred  to  the  com- 
pany's bye-laws ;  and  inasmuch  as  these  bye-laws  derived 
their  force  and  authority  from  the  English  Legislature, 
this  would  seem  a  strong  argument  to  show  that  the 
parties  ought  to  have  intended  that  the  law  of  England 
should  govern  the  whole  transaction. (a)  There  is,  how- 
ever, another  principle  applicable  to  the  case  which  has 
not  yet  been  considered.  It  will  be  shown  presently  that 
the  manner  and  extent  of  the  performance  of  a  contract 
are  referred  almost  universally  to  the  law  of  the  place 
where  the  contract  is  to  be  performed.  The  contract 
of  a  carrier  is  performed  in  the  place  where  he  carries.  Carrier's 
not  in  the  place  whence  he  starts,  or  to  which  he  is  '^  "  ^' 
destined.  It  may  reasonably  be  contended  that  he  con- 
tracts to  carry  in  the  manner  authorised  by,  and  with  the 
liabilities  for  negligent  carriage  imposed  by,  the  law  of 
the  country  through  which  the  transit  is  made  ;  and  that 
in  such  a  journey  as  that  supposed,  from  Paris  to  London, 
the  French  law  would  apply  during  the  first  portion,  by 
railway  from  Paris  to  Boulogne ;  and  the  English  law 
during  the  remainder,  when  the  passenger  and  his  lug- 
gage were  on  English  soil,  or  on  board  an  English  ship. 
"  Whether  that  part  of  the  contract  which  has  to  be  per- 
formed in  France,"  said  Brett,  L.J.,  in  Cohen  v.  Souih- 
Eastern  Railway  Company, (h)  "  must  in  strictness  be  said 
to  be  performed  according  to  French  law,'I  know  not."  It 
would  certainly  not  be  inconsistent  with  principle,  and  it 
is  doubtful  if  it  would  even  be  inconvenient  in  practice, 
to  consider  that  the  parties  intended  the  liability  of  the 
carrier  to  vary  according  to  the  law  of  the  country  through 

(a)  See  Peninsular  and  Oriental  Co.  v.  Shand,  3  Moo.  P.  C.  N.  S.  272, 
291.  (6)  L.  R.  2  Ex.  D.  253,  263. 
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which  the  transit  was  made,  having  regard  to  the  fact 
that  the  ordinary  and  established  means  of  conveyance 
in  both  countries  were  made  use  of.  The  inference  of 
intention  would  of  course  be  quite  different  if  the  contract 
was  one  to  carry  by  private  and  special  means  through 
several  jurisdictions,  and  it  cannot  be  too  frequently  re- 
peated that  the  question  of  the  law  applicable  is  one  of 
intention  alone.  And  this  is  the  ground  upon  which 
the  decision  of  the  Privy  Council  in  Peninsular  and 
Oriental  Company  v.  Shand(a)  must  be  taken  to  have 
proceeded,  where  it  was  held  that  the  carrier's  liability, 
the  agreed  carriage  being  from  Southampton  to  Mauritius, 
vid  Alexandria  and  Suez,  was  governed  by  English  law 
and  not  by  the  law  of  Prance,  which  was  in  force  at  the 
place  of  destination.  The  carriers  in  that  case  were  an 
English  company,  the  passenger  being  also  English  by 
nationality  and  (apparently)  domicil,  and  almost  the  whole 
of  the  transit  was  to  be  performed  in  one  of  their  ships,' 
with  the  exception  of  the  railway  journey  across  the 
Isthmus  of  Suez.  The  effect  of  the  Egyptian  law,  however, 
was  not  alluded  to,  and  nothing  in  fact  turned  upon  that 
part  of  the  journey.  The  Court,  in  giving  judgment,  after 
alluding  to  the  difficulty  of  saying  by  what  law  the  nature 
and  obligation  of  a  contract  was  to  be  governed,  and  the 
conflict  of  decisions  on  the  question,  stated  the  priniA 
facie  rule,  that  the  law  of  the  country  where  a  contract 
was  made  must  generally  be  taken  to  govern  as  to  its 
nature,  obligation,  and  interpretation,  and  that  the  parties 
must  be  understood  as  having  agreed  to  submit  them- 
selves to  it,  and  proceeded  to  show  how  the  intention  was 
directly  to  be  inferred  from  the  facts  before  them,  as 
follows :  "  This  is  a  contract  made  between  British  sub- 
jects in  England,  substantially  for  safe  carriage  from 
Southampton  to  Mauritius.  The  performance  is  to  com- 
mence in  an  English  vessel  in  an  English  port ;  to  be 
continued  in  vessels  which  for  this  purpose  carry  their 
country  with  them ;  to  be  fully  completed  in  Mauritius ; 
(o)  3  Moo.  P.  C.  N.  S.  272. 
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but  liable  to  breach,  partial  or    entire,  in  several  other    Pakt  III. 
countries  in  which  the  vessels  might  be  in  the  course  of       ■^^' 
the   voyage.     Into  this    contract,  which  the  appellants   Cap.  VIII. 
frame  and  issue,  they  have  introduced  for  their  own  pro-     Contract— 
tecfcion  a  stipulation,  professing  in  its  terms  to  limit  the     Incidents. 
liability  which,  according  to  the  English  law,  the  contract 
would  otherwise  have  cast  upon  them.     When  they  ten- 
dered this  contract  to  the  respondent,  and  required  his 
signature  to  it,  what  must  it  be  presumed  that  he  under- 
stood to  be  their  intention  as  to  this  stipulation  ?     What 
would   any  reasonable  man  have  understood   that   they 
intended?      Was  it  to  secure  to  themselves  some   real 
protection  against  responsibility  for  accidental  losses  of 
luggage  and  for  damage  to  it ;  or  to  stipulate  for  some- 
thing to  which,  however  clearly  expressed,  the  law  would 
allow  no  validity  ?      This  question  leaves  untouched,  it 
will  be  observed,  the  extent  of  the  contemplated  protec- 
tion ;  it  asks,  in  effect,  was  it  intended  that  the  stipulation 
in  case  of  an  alleged  breach  of  contract  should  be  construed 
by  the  rules  of  the  English  law,  which  would  give  some 
effect  to  it,  or  by  those  of  the  French  or  any  other  law, 
according  to  which  it  would  have  none,  but  be  treated  as 
a  merely  fruitless  attempt  to  evade  a  responsibility  in- 
separably fixed  upon  the  appellants  as  carriers  ?  ....  If 
their  lordships  take  the  respondent  to  have  understood 
the  intention  of  the  appellants  in  the  first  way,  they  must 
take  him  to  have  adopted  the  same  intention ;  it  would 
be  to  impute  want  of  good  faith  on  his  part  to  suppose 
that  with. that  knowledge  he  yet  intended  to  enter  into 
a,  contract  wholly  different  on  so  important  an  article; 
he  could  not  have  done  this  if  the  intention  had  been 
expressed,  and  there  is  no  difference  as  to  effect  between 
that  which  is  expressed  in  terms  and  that  which  is  implied 
sud  clearly  understood.   The  actual  intention  of  the  parties, 
therefore,  must  be  taken  clearly  to  have  been  to  treat  this 
as  an  English  contract,  to  be  interpreted  according  to  the 
rules  of  English  law."(a) 

(a)  3  Moo.  P.  C.  N.  S.  291,  292. 
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la  matters  relating  to  bills  of  exchange,  much  difficulty 
appears  to  have  been  felt  by  the  Courts  in  deciding  by 
what  law  the  nature  and  incidents  of  the  drawer's, 
acceptor's,  and  indorser's  contract  respectively  are  to  be 
defined — a  difficulty  which  may  be  partly  due  to  the  want 
of  any  clear  distinction  between  the  abstract  nature  of  the 
obligation,  which  has  reference  to  no  particular  place 
(apart  from  the  intention  which  it  is  necessary  that 
the  law  should  presume),  and  those  incidents  which  arise 
from  acts  and  facts  to  be,  if  at  all,  in  some  particular 
locality.  Westlake,  though  confessedly  here  not  alto- 
gether in  accordance  with  the  English  authorities,  is  in 
favour  of  referring  all  questions  touching  the  obligation 
and  liability  of  the  drawer  or  indorser  of  a  bill  of  exchange 
to  the  law  of  the  place  where  his  contract  is  made ;  (a)  and 
cites  Allen  v.  Kemhle  (b)  to  show  that  the  contracts  of  the 
drawer  and  indorser,  as  well  as  that  of  the  acceptor,  ought 
to  be  determined  by  the  law  of  the  country  where  the 
obligation  first  attached.  It  must  be  remarked  of  the 
decision  in  Allen  v.  Kemhle,  first,  that  the  dieta  of  Lord 
Kingsdown  in  the  judgment  were  in  reality  unnecessary 
to  the  case  before  the  Court ;  (c)  and  secondly,  that  the 
conclusion  drawn  from  them  by  Westlake  (§  228)  is  hardly 
warranted  by  their  actual  terms.  In  Allen  v.  Kemhle  the 
assignees  of  the  bankrupt  holder  of  a  bill  of  exchange,  drawn 
and  indorsed  in  Demerara,  accepted  in  Scotland,  payable 
in  London,  sued  the  drawer  and  indorser  in  Demerara 
instead  of  the  acceptor,  in  order  to  avoid  a  set-ofE  which 
the  acceptor  had  against  the  bankrupt  holder.  By  the 
Eoman-Dutch  law  then  in  force  in  Demerara,  a  surety  is 
entitled  to  the  benefit  of  any  cross-claim  which  the 
principal  may  have  against  the  creditor,,  and  the  Privy 
Council  held  that  this  law  was  equally  applicable,  although 
the  liability  of  tlie  principal  arose  in  a  foreign  country. 

(o)  §§  226,  227.  See  now,  as  to  formalities,  interpretation,  and  incidents 
of  the  acceptance  or  indovsement  of  a  bill,  the  provisions  of  45  &  46  Vict, 
c.  61,  e.  72  (Bills  of  Exchange  Act,  1882).  (b)  6  Moo.  P.  C,  314. 

(c)  See  per  Cockburn,  C.J.,  Rouquette  v.  Overman,  L.  R.  10  Q.  B.  525, 
at  p.  540.  . 
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Nothing  turned  on  the  law  relating  to  bills  of  exchange,     Part  ill. 
and  the  question  would  have  been  precisely  the  same  if       ^^■ 
the  acfion  against  the  parties  in  Demerara  had  been  brought    Cap.  Vlli. 
on  a  guarantee  given  by  them  in  respect  of  goods  supplied  ~contract— 
to  a  party  in  England.(a)     The  case  is  simply  an  illus-    Incidents. 
tration   of  the   principle  which  has  already   been  fully 
discussed,  that  the  law  of  the  place  where  a  contract  is 
made  is  jprimd  facie  that  intended  to  define  the  contractor's 
obligation ;  and  that  a  person  entering  into  a  contract  of 
suretyship  in  Demerara  expects  and  is  expected  to  have 
all  the  advantages,  if  sued  upon  default  of  the  principal  or 
in  his  place,  that  the  law  of  Demerara  gives  him. 

It  is  in  reality  by  a  mere  application  of  this  rule,  that  Rate  of 
the  liability  of  a  drawer  and  of  an  acceptor  of  a  bill  of  '^°j*f  ^^/*  ""^ 
exchange  to  pay  interest,  when  sued  for  the  amount,  has  exchange. 
been  held  to  be  dependent  upon  the  law  of  the  place 
where  they  first  assumed  liability  at  all — i.e.,  where  their 
respective  contracts  were  made.  As  to  the  acceptor,  this 
was  held  as  long  ago  as  1 840  by  Lord  Langdale  in  Cooper 
V.  Waldegrave  ;  (b)  and  the  same  principle  has  since  been 
applied  to  the  contract  of  the  drawer,  (c)  Not  merely  the 
liability  of  the  acceptor  to  pay  interest,  but  his  liability 
to  pay  at  all  on  his  showing  that  he  had  not  sufiicient 
efiects  of  the  drawer  in  his  hands  at  the  time  of  the 
acceptance,  was  referred  in  a  much  older  case  to  the  law 
of  the  country  where  the  acceptance  was  given ;  (d)  and  it 
has  been  laid  down  in  a  modern  case,  that  all  questions 
of  the  acceptor's  liability  which  have  no  relation  to  the 
manner  of  performing  the  contract,  or  to  the  consequences 
of  non-performance,  depend  upon  the  same  law.(e)  So  far 
the  presumption,  that  no  law  is  in  the  mind  of  the  parties  but 
the  law  of  the  place  of  contract,  is  not  interfered  with.  The 
case  assumes  a  very  different  form  when  the  incidents  of 
payment,  dishonour,  protest,  and  notice,  which  must  neces- 

(a)  PerCookbum,  C.J.,  iRBouquette-v.  Overman,  L.  K.  loQ.B.  at  p.  541. 
(6)  2  Beav.  282.  (c)  Gihbs  v.  Fremont,  9  Ex.  25  ;  22  L.  J.  Ex.  302. 

[a)  Burrows  v.  Jemino,  2  Str.  733 ;   Wynne  v.   CaUemdar,  i  Kuss.  295. 
See  also  Potter  v.  Brown,  S  East,  124. 
(e)  Scott  V.  Filkington,2  B.  &  S.  11,  44. 
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sarily  arise  at  some  particular  place  and  in  accordance  with 
some  particular  law,  occur  to  complicate  the  question. 

The  drawer  or  indorser  of  a  bill,  who  by  the  drawing  or 
indorsement  becomes  the  surety  for  the  due  performance 
of  the  surety's  contract,  knows,  first,  that  the  payment  of 
the  bill  must  be  at  the  place  where  it  is  made  payable. 
Secondly,  he  knows  that  the  time  of  the  payment,  whether 
lengthened  or  not  by  days  of  grace,  is  to  be  determined  by 
the  law  of  the  place  where  it  is  made  payable ;  and  when 
it  is  accepted  generally,  by  the  law  of  the  place  of  the 
acceptance.(a)  Now  if  the  bill  is  not  paid  according  to 
the  law  of  the  place  of  payment,  when  presented  accord- 
ing to  that  law,  he,  the  surety,  will  become  liable  to  be 
called  upon  to  pay  in  place  of  the  principal.  Before, 
however,  he  can  be  so  called  upon,  certain  preliminaries, 
in  addition  to  presentment  and  non-payment,  must  be 
fulfilled.  It  is  at  least  reasonable  to  presume  that  these 
incidents  of  non-payment  will  be  governed  by  the  same 
law  that  applies  to  all  the  incidents  of  'payment.  It  is  the 
acceptor's  contract  that  he  guarantees,  and  he  may  fairly 
expect  that  the  performance  and  the  non-performance  of 
that  contract  will  be  defined  by  the  same  law — the  law  of 
the  place  where  it  ought  to  be  performed. 

In  accordance  with  this  principle,  and  to  this  extent,  it 
has  been  held  that  the  obligations  of  the  drawer  and  in- 
dorser, as  surety,  are  to  be  measured  by  the  same  law 
as  the  obligations  of  the  acceptor. (5)  In  BothschM  v. 
Currie  the  bill  was  drawn  in  England,  accepted  in  Paris, 
payable  there,  and  indorsed  in  England  to  the  plaintifE. 
Upon  the  dishonour  of  the  bill  by  non-payment  on  pre- 
sentation, notice  was  given  to  the  plaintiff  in  England, 
and  transmitted  by  him  to  the  defendant,  who  had  indorsed 
the  bill  to  him.  Some  delay,  however,  had  occurred  about 
the  protest,  and  the  notice  to  the  defendant  of  dishonour, 

(a)  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  72,  (3),  (4),  (5) ; 
Eyles  on  Bills,  nth  ed.  pp.  398, 399  ;  Bouguette  v.  Overman,  L.  E.  10  Q.  B. 

S3S.  536,  538,  S4Z. 

(6)  Bouquette  v.  Overman,  L.  E.  10  Q.  B.  525 ;  "which  may  be  regarded 
as  overruling  Melliah  v.  Simeon,  2  H.  Bl.  37S  " :  arguendo  in  Home  v. 
Bouquette,  £.  E.  3  Q.  B.  D.  514. 
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though  in  time  by  the  French  law,  was  too  late  by  the     Paht  III. 

law  of  England.     Aa  action  having  been  brought  against        ' 

the  defendant  as  indorser  and  surety,  it  was  held  that  the  Cap.  TLU. 
plaintiff  was  entitled  to  recover,  inasmuch  as  the  notice  of  Contract— 
dishonour  was  sufficient  by  French  law,  being  the  law  of  Iii^'dents. 
the  place  where  the  payment  was  to  have  been  made. (a) 
Both  Westlake  (6)  and  Story  (c)  dissent  from  this  deci- 
sion, and  the  ground  upon  which  it  was  given,  considering 
that  the  contract  of  a  drawer  or  indorser  is  to  be  governed 
by  the  law  of  the  place  where  he  affixes  his  name,  that 
being  the  law  which  imposes  the  obligation  upon  him  once 
for  all.  The  principle  of  Rothschild  v.  Currie  (d)  is  cer- 
tainly defensible  upon  the  ground  which  it  has  been  above 
attempted  to  indicate,  and  has  since  been  followed  so  often 
as  to  stand  virtually  beyond  the  reach  of  criticism.  Hirsch- 
field  V.  Smith  (e)  was  a  case  arising  out  of  similar  circum- 
stances, the  question  being,  as  in  Rothschild  v.  Currie, 
whether  a  notice  of  dishonour  was  sufficient  if  given  in  Notice  of 
conformity  with  the  law  of  the  country  where  the  bill  was  g„g°-^n"^J^f 
payable  only,  and  it  was  decided  in  the  same  way ;  not 
only  upon  the  authority  of  the  previous  case,  the  probable 
accuracy  of  which  had  up  to  that  time  been  considered 
questionable,  but  upon  the  further  ground,  that  even 
assuming  the  indorser's  contract  to  be  governed  by  the 
law  of  England,  as  the  place  of  indorsement,  yet  the  law 
of  England  ought  to  accept  as  reasonable  notice  of  dis- 
honour such  notice  as  was  required  by  the  law  of  France, 
where  the  bill  was  payable.  This  is  in  effect  merely  what 
has  been  said  before,  that,  according  to  English  views  of 
private  international  law,  the  intention  of  the  indorser 
must  be  assumed  to  have  been  to  bind  himself  to  accept, 
as  reasonable  notice  of  dishonour,  notice  according  to  the 
law  of  the  country  where  the  bill  was  payable.  "The 
indorser  of  a  bill  accepted  payable  in  France,"  said 
Erie,  0. J.,  in  his  judgment,  "  promises  to  pay  in  the  event 

(a)  Rothschild  v.  Currie,  I  Q.  B.  43.  {h)  Westlake,  §  227. 

(c)  Story  on  Bills,  §  296,  n.  (d)  I  Q.  B.  43. 

(e)  L.  E.  I  C.  P.  340. 
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Pakt  III.     of  dishonour  in  France,  and  notice  thereof.     By  his  con- 

'_        tract  he  must  be  taken  to  know  the  law  of  France  relating 

Cap.  Vin.  to  the  dishonour  of  bills,  and  notice  of  dishonour  is  a 
Contract—  portion  of  that  law."  In  Jlorne  v.  Bouquette  (a)  the  bill 
Incidents,  -yy^as  dishonoured  for  non-acceptance,  and  the  action  was  by 
indorsee  against  indorser.  In  conformity  with  Bothschild 
V.  Currie,  it  was  held  that  the  necessity  for  notice  of  dis- 
honour depended  upon  the  law  of  Spain,  where  the  bill 
was  made  payable,  and  should  have  been  accepted. 
Bouquette  v.  Overman  (h)  was  a  case  in  which  the  real 
question  was  again  that  which  had  been  decided  in 
Bothschild  v.  Ourrie,(c)  but  the  circumstances  under  which 
the  law  of  the  place  of  payment  had  postponed  the  pre- 
sentation for  payment  and  notice  of  dishonour  were  excep- 
tional. The  bill  was  drawn  and  indorsed  in  England,  and 
accepted  payable  in  France,  the  day  for  payment,  according 
to  its  tenor,  being  the  5th  of  October  1 870.  Pending  the 
currency  of  the  bill,  the  German  army  haviag  invaded 
France,  the  Emperor  Napoleon  issued  an  edict  extending 
the  right  of  action  on  all  negotiable  instruments  then 
current  for  a  month,  and  deferring  payment  for  that  time. 
After  the  change  of  government,  similar  laws  were  passed 
from  time  to  time,  and  published  by  the  executive  for  the 
time  beiag,  further  extending  the  period  of  delay  in  the 
case  of  all  current  negotiable  instruments,  the  efEect  of 
which  was  ultimately  to  extend  the  day  of  payment  of  this 
particular  bill  to  the  5th  of  September  1871.  On  that 
day  it  was  duly  presented,  dishonoured,  and  protested ; 
and  notice  of  dishonour  and  protest  according  to  the  law 
of  France  was  sent  to  the  English  indorsee  (the  plaintiff), 
and  through  him  to  the  defendants,  the  drawers  and 
indorsers.  The  plaintiff  having  paid  the  amount  due  on 
the  bill  to  those  to  whom  he  had  indorsed  it  over,  sued  the 
defendants,  his  indorsers,  for  indemnity ;  and  it  was  con- 
tended that  they  were  discharged,  inasmuch  as  the  bill 
had  not  been  presented  for  payment  at  the  proper  time, 
according  to  its  tenor,  nor  had  notice  of  dishonour  been 
then  given.  It  was  held,  in  strict  accordance,  as  is  sub- 
Co)  3  Q.  B.  D.  514.  (6)  L.  E.  10  Q.  B.  525.        (c)  i  Q.  B.  43. 
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mitted,  with  Allen  v.  Kerrible  (a)  and  Gibhs  v.  Fronont  (h)     Part  III. 
no  less  than  with  Rothschild  v.  Gurrie,  that  the  proper        ;^f^- 
time  for  payment,  and  the  proper  time  for  notice  of  dis-    Cap.  VIII. 
honour,  was  the  time  fixed  by  the  law  of  the  country  where    Contract— 
payment  was  to  have  been  made ;  and  that  inasmuch  as     Incidents. 
the  presentation,  protest,  and  notice  of  dishonour  had  all 
been  in  strict  conformity  with  the  law  of  France,  though 
eleven  months  after  the  date  named  in  the  bill,  the  plaintiff 
and  his  indorsees  had  done  all  that  was  required  of  them,  and 
the  defendants  were  liable  upon  their  contract  as  indorsers. 

It  is  now  enacted,  by  45  &  46  Vict.  c.  61,  s.  72,  that 
"  the  duties  of  the  holder  with  respect  to  presentment  for 
acceptance  or  payment,  and  the  necessity  for  or  sufficiency 
of  a  protest  or  notice  of  dishonour,  or  otherwise,  are  de- 
termined by  the  law  of  the  place  where  the  act  is  done  or 
the  bill  is  dishonoured." 

The  nature  and  obligation  of  the  contract  of  the  drawer  Acceptor  of 
and  indorser,  and  the  amount  of  their  liability,  being  thus  °J '~  '*  "  J^ 
determined  primd  facie  by  the  law  of  the  place  where 
they  contracted,  where  there  is  nothing  to  show  that  a 
different  law  was  intended,  and  by  the  law  of  the  place 
where  the  bill  is  accepted  and  payable,  in  all  matters  which 
relate  to  performance  or  non-performance  there  by  the 
acceptor,  it  is  plain  that  the  acceptor's  contract  must  be 
measured  by  similar  principles.  No  case  appears  to  have 
been  discussed  in  which  the  acceptor  has  accepted  in  one 
country  a  bill  payable  in  another ;  but,  in  analogy  with 
the  cases  just  cited,  it  would  seem  that  a  distinction  ought 
under  such  circumstances  to  be  drawn  between  his  abstract 
liability  to  pay  at  all  under  his  contract  on  the  one  hand, 
and  the  incidents,  mode,  and  conditions  of  payment  on 
the  other.  The  question,  whether  he  ever  became  bound, 
would  be  decided  by  the  law  of  the  place  where  he  entered 
into  the  assumed  obligation ;  the  question  what  he  became 
bound  to  do,  by  the  law  of  the  place  in  which  he  became 
bound  to  do  it.  The  obligation,  however,  of  the  acceptor 
of  a  bill  of  exchange  is  not  in  every  sense  absolute.  It  is 
virtually  a  contract  to  pay  to  the  payee  or  his  order,  if  he 
(a)  6  Moo.  p.  C.  314.  (6)  9  Ex.  25. 
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makes  one,  tliat  is,  to  pay  to  an  indorsee,  if  an  indorsement  is 
regularly  made.  The  question  then  arises,  wliat  is  a  regular 
and  sufficient  indorsement  ?  In  other  words,  when  the 
acceptor  (in  his  implied  contract)  used  the  expression  in- 
dorsement, what  description  of  indorsement  was  meant  ? 

The  modern  cases  on  this  question  may  be  conveniently 
summarised,  before  entering  on  their  discussion,  in  the 
following  form  := — 

The  acceptor  in  England  of  a  bill  drawn  and  payable  in 
England  contracts  to  pay  on  any  indorsement  valid  by 
English  law. (a) 

So  does  the  acceptor  in  England  of  a  bill  drawn  in 
France  payable  in  England,  when  there  is  evidence  on  the 
face  of  the  bill  that  it  was  intended,  so  far  as  regarded 
the  acceptor,  to  be  an  English  bill  for  all  purposes. (6) 

But  it  has  been  held  otherwise,  and  that  the  law  of  the 
place  of  indorsement  (Prance)  must  be  satisfied,  when  the 
bill  was  drawn  in  Prance,  and  there  was  no  such  indication 
of  intention. (c) 

The  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61), 
s.  72,  has  now  enacted  that  the  validity  as  regards  form  of 
the  contracts  of  acceptance  and  indorsement  is  determined 
by  the  law  of  the  place  where  the  contract  is  made.  But 
where  a  bill  issued  abroad  conforms  in  form  to  English  law, 
it  may  be  treated  as  valid  between  all  persons  who  negotiate, 
hold,  or  become  parties  to  it  in  the  United  Kingdom.  > 

In  Trimhey  v.  Vignier  (d)  a  promissory  note  was  drawn 
and  indorsed  in  blank  in  Prance,  and  the  action  was 
brought  by  the  indorsee'  against  the  maker,  who  stands, 
of  course,  in  the  same  position  as  the  acceptor  of  a  bill  of 
exchange.  By  the  Prench  law,  as  the  Court  understood 
it  on  the  evidence  submitted  to  them,  an  indorsement  in 
blank  was  not  sufficient  to  entitle  the  plaintiff  to  sue  in 
his  own  name,  and  it  was  held  accordingly  that  he  could 
not  do   so  here.      In  other  words,  the  contract  of  the 


[a)  Lehel  v.  Tuclcer,  L.  E.  3  Q.  B.  77. 

6)  Smallpage's  Case,  30  Cli.  D.  598. 

c)  Bradlaiwh  v.  De  Bin,  L.  E.  3  C.  P.  538  ;  5  C.  P.  473  (sed  qu.). 
(d)  :  Bing.  N.  C.  151. 
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maker  of  the  note  was  to  pay  to  the  payee ;  or  if  an     Pakt  III. 
indorsement  was  made  according  to  the  law  of  France,        ^'^^- 
then,  and  then  only,  to  the  indorsee.     The  question  of   Cap.  Vlir. 
the  right  of  an  indorsee,  under  an  indorsement  not  made  "TTZ    Z 
according  to  the  law  of  France,  to  sue  in  his  own  name.     Incidents. 
was  therefore  not  one  of  procedure  or  remedy  at  all,  but  indoi^ent 
touched  the  very  essence  of  the  maker's  contract ;  and  —sufficiency 
was  governed  by  the  law  of  France,  where  that  contract,  °^' 
expressing  no  intention  to*  adopt  the  provisions  of  any 
other  law,  Fas  made.      It  will  be  observed  that  in  this 
case  the  bill  was  drawn  as  well  as  accepted  in  France ;  so 
that  the  question  whether  the  acceptor's  liabUity  to  pay 
on  indorsement  will  be  detennined  by  the  law  of  the  place 
of  acceptance  as  such,  is  left  undecided  by  it.     The  case 
of  Zehel  v.  Tucker  (a)  was  the  exact  converse.     There  the 
bill  was  drawn,  accepted,  and  payable  in  England,  the 
blank  indorsement  only  being  made  in  France,  and  beiag 
ineffectual  by  French  law  to  transfer  the  right  of  action, 
according  to  the  same  view  of  that  law  as  that  taken  in 
Trimley  v.  Vignier.(b)     It  was  held,  in  strict  accordance 
with  the  principle  of  the  former  case,  that  the  contract 
of  the  acceptor  was  to  pay  to  an  order  valid  by  the  law 
of  England  (the  place  where   the  bill  was    drawn   and 
accepted) ;  and  that  the  imperfection  of  the  indorsement 
according  to  the  law  of  France,  where  it  was  made,  was 
no   answer  to   an   action   by  the  indorsee    against   the 
acceptor.     The  ratio  decidendi  of  the  judgment  is  given 
by  Lush,  J.,  as  follows :  "  The  defence  is,  that  the  indorse- 
ment was  made  in  France,  and  is  not  conformable  to  the 
law  of  France,  which  requires  that  the  indorsement  should 
bear  a  date,  and  express  the  consideration  for  the  indorse- 
ment and  the  name  of  the  indorsee.     The  question  is,  is 
that  any  answer  to  an  action  against  the  acceptor  of  an 
English  bill  ?  .  .  .  .  The  contract  on  which  the  present 
defendant,  the  acceptor,  is  sued  was  made  in  England. 
....  His  contract,  if  expanded  in  words,  is,  '  I  under- 

(c)  L.  E.  3  Q.  B.  77. 

(6)  I  Bing.  N.  C.  151.  But,  according  to  Cockburn,  C.J.,  in  Sradlaugh 
V.  Z)e  Iiin,L.  B.  5  C.  P.  473,  475,  the  French  law  was  misunderstood  by 
the  Court  in  that  case. 
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take,  at  the  maturity  of  the  bill,  to  pay  to  the  person  who 
shall  be  the  holder  under  an  indorsement  from  you,  the 
payee,  made  according  to  the  law  merchant.'  How  can 
that  contract  of  the  acceptor  be  varied  by  the  circumstance 
that  the  indorsement  is  made  in  a  country  where  the  law 
is  different  from  the  law  of  England?  The  bill  retains 
its  original  character ;  it  remains  an  inland  bill  up  to  the 
time  of  its  maturity,  and  is  negotiable  according  to  Eng- 
lish law  ;  and  by  the  English  law  a  simple  indorsement  in 

blank  transfers  the  right  to  sue  to  the  holder The 

judgment  in  Trimhey  v.  Vignier  proceeded  on  the  ground 
that  the  contract,  that  is,  the  contract  of  the  maker  of 
the  note,  having  been  made  in  Prance,  must  be  governed 
by  the  law  of  France.  So  here,  the  contract  of  the  ac- 
ceptor, having  been  made  in  England,  must  be  governed 
by  the  English  law.  It  would  be  anomalous  to  say  that 
a  contract  made  in  this  country  could  be  affected  by  the 
circulation  and  negotiation  in  a  foreign  country  of  the 
instrument  by  which  the  contract  is  constituted.  The 
original  contract  cannot  be  varied  by  the  law  of  any  foreign 
country  through  which  the  instrument  passes."(a) 

The  above  reasoning  would  in  itself  appear  conclusively 
to  show  that  the  law  of  the  place  of  acceptance,  in  that 
right  alone,  must  determine  the  validity  of  any  indorse- 
ment of  a  bill ;  but  the  subsequent  case  of  Bradlaugh  v. 
Be  Bin  (b)  had  the  effect  of  leaving  the  question  in  a  most 
unsatisfactory  condition.  In  the  two  cases  which  have  just 
been  considered,  the  place  of  drawing  and  acceptance  was 
the  same,  being  in  the  first  France,  and  in  the  second 
England.  In  Bradlaugh  v.  Be  Bin  the  bill  was  drawn 
in  France  and  accepted  in  England.  The  holder  sued 
upon  an  indorsement  made  in  blank  in  France,  alleged 
to  be  imperfect  according  to  the  same  view  of  French 
law  which  the  preceding  cases  involved  ;  and  the  question 
was  thus  directly  raised,  whether  the  law  of  the  place  of 
acceptance  alone  was  entitled  to  decide  the  validity  of- 
the  transfer.     The  Court  was  divided,  Bovill,  0. J.,  and 

(a)  L.  E.  3  Q.  B,  77,  at  p.  84. 

(i)  L.  R.  3  C.  P.  538  ;  S.  C.  on  appeal,  L.  B.  5  C.  P.  473. 
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Willes,  J.,  holding  that  it  was  not ;  and  that  inasmuch  as  Pakt  IIL 
the  bill  was  drawn  and  indorsed  in  Prance,  and  the  in-  ^^' 
dorsement  was  insufficient  by  the  French  law  (according  Cap.  vm. 
to  their  view  of  it)  to  transfer  the  drawer's  right  of  action  Contract— 
as  between  the  drawer  (who  was  the  indorser)  and  the  in-  incidents, 
dorsee,  it  was  also  insufficient  to  give  the  indorsee  any 
right  of  action  against  the  English  acceptor.  It  was  not 
noticed  by  the  majority  of  the  Court  that  this  reasoning, 
if  valid  at  all,  was  applicable  with  almost  equal  force 
to  the  circumstances  of  Zehel  v.  Tucker. (a)  Montague 
Smith,  J,,  on  the  other  hand,  held  that,  as  against  the 
English  acceptor,  the  French  indorsement,  though  im- 
perfect by  French  law,  was  sufficient;  adopting  in  full 
the  principle  laid  down  in  Lebel  v.  Tucker,  that  the  con- 
tract of  an  English  acceptor  in  England  was  to  pay  to 
any  order  or  indorsement  of  the  payee  which  was  valid 
by  the  mercantile  law  of  England.  The  Court  beiag  thus 
divided,  the  case  was  carried  to  appeal,  where  it  went 
off  upon  a  different  ground,  leaving  the  question  now 
under  consideration  untouched.  It  had  been  assumed  in 
all  the  preceding  cases  (&)  that  the  French  law  did  in  fact 
absolutely  disentitle  the  holder  of  a  bill  of  exchange,  under 
a  blank  indorsement  made  in  France,  from  suing  in  his 
own  name,  and  arts.  137  and  138  of  the  Code  du  Com- 
merce had  been  relied  on.  The  Court  of  Exchequer 
Chamber,  however,  were  unanimously  of  opinion  that  this 
construction  of  the  French  law  was  wrong,  and  that  it 
had  not  been  shown,  therefore,  that  the  blank  indorsement 
sued  on  in  Bradlaugh  v.  De  Bin  was  insufficient  to  pass 
the  right  of  action  even  by  the  law  of  the  place  where  it 
was  made.  It  was  conceded  that  such  an  indorsement 
effected  a  procuration,  and  Cockburn,  C.J.,  after  examin- 
ing the  French  authorities,(c)  pointed  out  that  such  a  pro- 
curation entitled  the  indorsee  to  sue  in  his  own  name,  sub- 

(a)  L.  E.  3  Q.  B.  77. 

(6)  Trimhey  v.  Vignier,  i  Bing.  N.  C.  151 ;  Lehely.  Tucker,  L.  E.  3  Q.  B. 
77  ;  Bradlaugh  v.  Ue  Bin,  L.  E.  3  0.  P.  538. 

(c)  Code  du  Commerce,  arts.  137,  138;  Paillet,  Manuel  de  Droit 
Franpais,  ii.  1140,1111.3-6;  B^darride,  Lettre  de  Change,  i.  p.  430,  §§ 
331-22. 
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Cap.  VIII.  the  indorser.  The  decision  of  the  majority  of  the  Court 
Controxt—  below  was  consequently  reversed,  but  no  confirmation 
Incidents,  -^^as  thereby  given  to  the  opinion  of  Montague  Smith,  J., 
on  the  question  of  the  conflict  of  law;  and  the  judgments 
given,  indeed,  seem  studiously  to  have  avoided  any  inti- 
mation of  the  views  taken  by  the  judges  upon  it.  All 
that  was  decided  was  that  the  indorsement  was  sufficient 
to  give  the  indorsee  a  right  of  action  even  by  French  law, 
and  that  it  was  therefore  unnecessary  to  say  whether  he 
would  have  been  allowed  to  sue  here  if  that  had  not  been 
the  case. 

It  cannot  be  said  that  the  judgment  of  Pearson,  J.,  in 
Smallpage's  Case  (a)  left  this  vexed  question  definitely 
decided.  The  bill  of  exchange  which  was  the  subject  of 
litigation  was  indorsed  in  Prance,  being  drawn  in  Prance 
in  English  form,  accepted  in  and  payable  in  England. 
The  indorsement  was  insufficient  by  Prench  law,  but  it 
was  held  that  the  indorsee  was  entitled  on  the  ground  that 
the  bill  "  was  intended  to  be  an  English  bill  of  exchange 
for  all  purposes,  at  all  events  as  regards  the  acceptors." 
The  judgment  rested  on  the  facts,  showing  that  the  bill 
spoke  of  English  current  money,  and  was  in  English 
form  (though  translated  into  Prench)*  It  can  scarcelyj 
therefore,  be  regarded  as  an  express  authority  for  the  i)are 
proposition  that  the  form  of  the  indorsement  depends  upon 
the  law  of  the  place  of  acceptance  or  payment.  It  did  in. 
that  particular  case,  because  the  judge  thought  the  facts 
showed  that  the  acceptor  so  intended.  Whether  in  every 
case  an  acceptor  ought  not  to  be  presumed  so  to  intend  is 
still  in  a  sense  an  open  question,  Lebel  v.  Tucker^Q))  in 
addition  to  Stiiallpage's  Case,  being  a  strong  authority  on 
the  one  hand ;  and  the  decision  of  the  majority  of  the 
Court  of  Common  Pleas  in  Bradlaugh  v.  Be  Bin,{c) 
Montague  Smith,  J.  (dissentiente),  on  the  other.    The  judg- 

(a)  30  Ch.  D.  598.  (6)  L.  R.  3  Q.  B.  77. 

(c)  L.  E.  3  C.  Jb*.  538.  The  question  is  of  course  concluded  for  Englisll 
lawyers  by  s.  72  of  the  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  u.  61). 
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ment  of  Willes,  J.,  in  the  latter  case  proceeded  on  tlie  Part  III. 
ground,  as  has  been  said,  that  an  indorsement  imperfect  _^' 
by  the  law  of  the  place  where  it  is  made  is  inoperative  as  Cap.  VIII. 
between  the  indorser  and  indorsee,  and  therefore  cannot  Contract— 
transfer  to  the  latter  the  right  of  the  indorser  to  sue  the  Inddent«. 
acceptor.  This  argument  was,  however,  expressly  noticed 
and  dismissed  as  immaterial  in  Lebel  v.  Tucke,r^{a)  when 
the  real  question  was,  it  is  submitted,  correctly  pointed 
out.  What  did  the  acceptor  contract  to  do  ?  to  pay  on  an 
indorsement  good  according  to  the  law  of  England,  or 
only  on  an  indorsement  good  by  that  law  and  also  by  the 
law  of  the  particular  country  where  the  bill  happened 
to  be  when  the  indorsement  was  made  ?  It  seems  reason- 
able to  suppose,  in  accordance  with  the  reasoning  of 
Lush,  J.,  cited  above,(&)  that  no  other  law  but  that  of 
England  could  have  been  in  his  contemplation.  He  had 
no  reason,  apparently,  to  assume  that  the  bill  would  be 
indorsed  in  Prance ;  and  it  might  just  as  well  have  been 
carried  before  indorsement  to  Vienna  or  St.  Petersburg, 
in  which  case  the  Austrian  or  Russian  law  would  have 
similarly  claimed  to  regulate  the  validity  of  the  transfer. 
With  the  rights  of  the  indorser  and  indorsee  i%te,r  se  the 
acceptor  has  nothing  to  do ;  and  it  is  clear  that  no  drawer, 
who  has  indorsed  and  parted  with  his  acceptance  for  valu- 
able consideration  and  in  conformity  with  the  English  law, 
would  be  entitled  to  sue  him  upon  it.  The  other  argu- 
ment used,  that  the  bill  in  Bradlaugh  v.  Be  Bin  was 
French  in  its  inception,  and  regarded  as  foreign  by  the 
English  law  for  the  purpose  of  protest,  is  in  reality  opposed 
to  the  principle  it  was  cited  to  establish.  A  bill  drawn 
abroad  is  regarded  as  foreign  for  the  purpose  of  protest 
only  to  this  extent,  that  without  formal  protest  as  a  foreign 
bill,  no  action  can  be  maintained  against  the  drawer.  That 
is,  the  drawer's  liability  is  measured  by  the  law  of  the 
place  where  he  enters  into  his  contract ;  and  upon  the  same 
principle,  so  should  be  the  liability  of  the  acceptor.(c) 

(a)  L.  R.  3  Q.  B.  at  p.  83.  (6)  Ante,  p.  437. 

(c)  Se«  now  the  provisious  of  the  Bills  of  JExchange  Act,  1882  (45  &  46 
Vict.  c.  61),  s.  72,  summarised  ante,  p.  436. 
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Oaf.  VIII.  indorsement  or  assignment  of  promissory  notes.  Promis- 
Oontract—  sory  notes  made  payable  to  bearer  pass  from  hand  to 
Incidents,  hand  in  England  under  a  statutory  provision  (3  &  4 
Assignability  Anne,  c.  9),  and  the  contract  of  the  maker,  according  to 
no?e"™'^^'"^^  English  law,  is  thus  to  pay  to  the  bearer ;  i.e.,  the  assignee 
by  mere  delivery  of  the  original  payee.  On  the  priaciple 
of  Zebel  v.  Tucker  (a)  it  would  therefore  seem  that  the 
law  of  the  place  where  the  delivery  is  made  is  immaterial, 
and  that  the  bearer  has  an  equal  right  to  sue  in  England 
though  the  transfer  to  him  was  by  that  law  ineffectual. 
And  accordingly  in  De  la  Chaumette  v.  The  Bank  of  Eng- 
land (V)  it  was  held  that  a  promissory  note  made  in 
England  payable  to  bearer  was  transferable  by  mere  de- 
livery in  France.  It  was  not,  however,  shown  or  found 
in  that  case  that  the  law  of  Prance  required  more  than 
delivery,  though  it  was  apparently  assumed  that  it  did  so. 
And  it  may  be  also  remarked  that  in  Byles  on  Bills,  this 
case  is  cited  for  the  limited  proposition  that  notes  or  bills 
payable  to  bearer,  made  and  payable  in  England,  are 
transferable  by  delivery  abroad,  although  by  the  law  of 
the  country  where  the  transfer  takes  place  mere  delivery 
is  inoperative  to  pass  the  right  of  action.(c)  It  is  diffi- 
cult, however,  to  see  how  the  place  of  payment  is  material. 
A  note  made  in  England  derives  all  its  assignability  from 
the  English  law,  and  it  is  not  apparent  why  that  assign- 
ability should  be  limited  because  the  maker  stipulates 
that  he  shall  only  be  called  upon  to  pay  in  a  different 
country.  The  manner  and  mode  of  payment  are  no  doubt 
measured  by  that  law,(c^)  as  all  other  questions  connected 
with  the  performance  of  the  maker's  contract;  but  his 
original  liability  to  pay  the  bearer,  to  whom  the  property 
has  passed  by  proper  transfer,  has  no  more  to  do  with 
performance  than  his  liability  to  the  payee ;  and  the  law 

(a)  L.  E.  3  Q.  B.  77.    But  see  contrd,  Sradlaugh  v.  De  Bin,  L.  E.  3 
C.  P.  538  ;  S.  0.  L.  E.  5  C.  P.  473. 

(b)  2  B.  &  Ad.  385  ;  see  S.  C.  9  B.  &  C.  208. 

(c)  Byles  on  Bills,  gth  ed.  p.  401  ;   and  see  Oorgier  v.  Mieville,  3  B,  & 
C.  45.  (d)  Ante,  p.  432. 


CONTRACTS.  443 


of  the  place  where  his  contract  is  made  has  as  much  claim     Part  III. 
to  govern  one  liability  as  the  other.  ^^' 

It  may  be  remarked  that  it  was  held  on  more  than  one    Cap.  Vlll. 


occasion  that   the   English   statute   (3  &  4  Anne,  c.  9)    Contract— 
rendering  promissory  notes  transferable,  applied  to  notes     Incidents. 
made  without  the  jurisdiction. (a)     Those  decisions,  how-  Effect  of  3  & 
ever,  were  simply  given  upon  the  words  of  the  statute,  4  Anne,  c.  9. 
which  provided  that  "  all  notes"  should  be  negotiable  in 
the  manner  specified ;  and  was  interpreted  as  meaning 
that,  within  the  jurisdiction,  all  notes  which  came  under 
the  descriptive  words,  without  regard  to  the  place  of  their 
making,  should  be  transferable  accordingly.     "It  is  for 
the  advantage  of  commerce,"  the  Court  said,  in  the  latter 
case,  "  that  foreign  as  well  as  inland  bills  should  be  nego- 
tiable."   No  question  of  international  law  is  necessarily 
involved  in  this  interpretation,  unless  it  had  been  shown, 
which  it  was  not,  that  the  law  of  the  country  where  the 
note  was  made  absolutely  prohibited  its  negotiability.     In 
a  country  where  such  a  prohibition  existed,  a  note  in  such 
a  form  as  to  come  within  the  provisions  of  the  statute 
would  never  have  been  made  at  all. 

It  has  been  seen  above,  (&)  that  the  contract  of  the  Agreement  to 
acceptor  of  a  bill  is  to  be  governed  by  the  law  of  the  place  *°°^P*  '  • 
of  acceptance,  following  the  primd  facie  rule  that  contract- 
ing parties  intend  their  liability  to  be  regulated  by  the 
law  of  the  place  where  it  is  created.  This  doctrine  has 
been  extended  from  the  contract  of  acceptance  to  the 
mere  agreement  to  accept.  In  Scott  y.  Pilhington  (c)  the 
action  was  brought  on  an  American  judgment,  the  ori- 
ginal claim  in  America  being  against  the  defendants  for 
breach  of  a  contract  made  in  New  York  to  honour  accept- 
ances of  third  parties,  from  whom  the  plaintiffs  had 
purchased  bills  drawn  on  the  faith  of  the  defendants'  pro- 
mise. The  defendants  resided  in  England,  and  their  con- 
tract was  accordingly  to  accept  the  bills  there ;  but  the 
Court  of  Queen's  Bench  held  that  the  American  tribunal 
had  rightly  applied  the  law  of  New  York  to  their  liability, 

(a)  Bentley  v.  NortJumse,  Moo.  &  M.  66  ;  Miliiev.  Oraham,  i  B.  &  C. 
192.  See,  however,  contrd,,  Carr  v.  Sliaw,  cited  in  Bay  ley  on  Bills,  4tli 
ed.  22.  (6)  ^nte,  p.  431.  (c)  2  B.  &  S.  II. 
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Part  III,,  and  that  it  was  therefore  necessary  to  decide  how  far 

_^'       a  foreign   judgment  may  be  examined  for  a  mistake  in 

Cap.  VIII.    English  or  private  international  law.(a)     "  The  question 


Contract—    ^*  issue,"  said  Cockburn,  O.J.,  "  has  no  relation  to  the 
Incirients.     manner  of  performing  the  contract,  or  to  the  consequences 

of  non-performance It  is  contended  that  the  law  of 

England,  as  that  of  the  place  of  performance,  ought  to 
prevail.  We  are  of  a  contrary  opinion,  it  appearing  to  us 
that  the  question  of  the  defendants'  liability  must  be 
determined  by  the  lex  loci  contractus."  It  was  stated  in 
the  course  of  the  judgment  that,  if  the  promise  of  the 
defendants  had  been  given  in  England,  the  English  law 
would  not  have  held  them  liable  to  third  parties  who 
should  purchase  bills  drawn  on  them  for  acceptance  from 
the  drawers;  but  that  liability  was  imposed  by  the  law 
of  the  place  where  the  contract  was  made,  and  it  was 
held  that  the  American  Court  had  rightly  applied  that 
law. 

The  divergences  in  the  law  of  different  States  relating 
to  bills  of  exchange,  and  the  resulting  inconveniences, 
gave  rise  to  considerable  discussion  at  the  Bremen  and 
Antwerp  Conferences  (1876  and  1877)  of  the  Association 
for  the  Codification  and  Reform  of  the  Law  of  Nations ; 
Code  of  and  it  may  be  of  interest  to  quote  the  code  of  rules  to 

proposed  rules  regulate  this  subject  which  was  adopted  at  the  last  Con- 
exchange,        ference,  as  given  in  the  Report  for  that  year  of  the  iA.sso- 
ciation.     The  subject  is  to  be  reconsidered  at  the  Frankfort 
Conference  of  1878. 

Principles  for  an  International  Law  to  govern 
Bills  of  Exchange. 

1.  The  capacity  to  contract  by  means  of  a  bill  of  ex- 
change shall  be  governed  by  the  capacity  to  enter  into  a 
contract  generally. 

2.  To  constitute  a  bill  of  exchange  it  shall  be  neces- 
sary to  insert  on  the  face  of  the  instrument  the  words 
"  Bill  of  Exchange  "  or  their  equivalent, 

3.  It  shall  not  be  obligatory  to  insert  on  the  face  of  the 

■■  (a)  Jm/»-S,'Cliap.  XI. 
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instrument,  or  on  any  indorsement,  the   words   "value     Part  III. 
received,"  nor  to  state  the  consideration.  ^^^- 

4.  Usances  shall  be  abolished.  Cap.  VJli. 

5.  The   validity  of   a  bill  of  exchange  shall  not  be    contract  - 
affected  by  the  absence  or  insufficiency  of  a  stamp.  Incidents. 

6.  A  bill  of  exchange  shall  be  deemed  negotiable  to 
order,  unless  restricted  in  express  words  on  the  face  of  the 
instrument  or  on  an  indorsement. 

7.  The  making  of  a  bill  of  exchange  to  "  bearer  "  shall 
not  be  allowed. 

8.  The  rule  of  law  of  distantia  loci  shall  not  apply  to 
bills  of  exchange. 

9.  A  bill  of  exchange  shall  be  negotiable  by  blank  in- 
dorsement. 

10.  The  indorsement  of  an  overdue  bill  of  exchange 
which  has  not  been  duly  protested  for  dishonour  for  non- 
payment shall  convey  to  the  holder  a  right  of  recourse 
only  against  the  acceptor  and  indorsers  subsequent  to 
due  date.  Where  due  protest  has  been  made,  the  holder 
shall  only  possess  the  rights  of  the  indorser  to  him  against 
the  acceptor,  drawer,  and  prior  indorsers. 

1 1 .  The  acceptance  of  a  bill  of  exchange  must  be  in 
writing  on  the  face  of  the  bill  itself.  The  signature  of 
the  drawee  (without  additional  words  (a) )  shall  constitute 
acceptance,  if  written  on  the  face  of  the  bill. 

12.  The  drawee  may  accept  for  a  less  sum  than  the 
amount  of  the  bUl. 

13.  In  case  of  dishonour  for  non-acceptance  or  for  con- 
ditional acceptance,  the  holder  shall  have  an  immediate 
right  of  action  against  the  drawer  and  the  indorsers  for  pay- 
ment of  the  amount  of  the  bill  and  expenses,  less  discount. 

14.  The  cancellation  of  a  written  acceptance  shall  be  of 
no  effect. 

15.  Where  the  acceptor  shall  have  committed  an  act  of 
bankruptcy  before  due  date,  the  holder  shall  have  an  im- 
mediate right  of  action  against  the  drawer  and  indorsers 

(a)  See  Hindliaugli  v.  Blahey,  L.  E.  3  C.  P.  D.  136,  to  meet  which  de- 
cision the  statute  41"  &  42  Vict.  0.  13,  was  introduced  ;  re-enacted  by  s.  17 
of  the  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  0.  61),  making  signature 
a  sufficient  acceptance. 
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Pakt  III.     for  payment  of  the  amount  of  the  bill  and  expenses,  less 

■^"™-       discount. 
Gai'.  VIII.        1 6.  No  days  of  grace  shall  be  allowed. 
Contract—        ^7"  '^^®  holder   of  a  bill  of    exchange  shall  not  be 
Incidents,    bound,  in  seeking  recourse,  by  the  order  of  succession  of 
the  indorsements,  nor  by  any  prior  election. 

1 8.  Protest,  or  noting  for  protest,  shall  be  necessary  to 
preserve  the  right  of  recourse  upon  a  bill  of  exchange 
dishonoured  for  non-acceptance  or  for  non-payment. 

19.  Immediate  notice  of  dishonour  shall  be  necessary  to 
preserve  the  right  of  recourse  upon  a  bill  of  exchange.(a) 

20.  The  time  within  which  protest  must  be  made  shall 
be  extended  in  the  case  of  vis  major  during  the  time 
of  the  cause  of  interruption,  but  shall  not  in  any  event 
exceed  a  short  period  of  time  to  be  fixed  by  the  code. 

21.  No  annulling  clause  need  be  inserted  in  duplicates. 

22.  A  simultaneous  right  of  action  on  a  bill  of  ex- 
change shall  be  allowed  against  all  or  any  one  or  more  of 
the  parties  to  the  bill. 

23.  The  surety  upon  the  bill  (donneur  d'aval)  shall  be 
primarily  liable  with  the  person  whose  surety  he  is. 

24.  The  capacity  of  a  foreigner  to  contract  by  means  of 
a  bill  of  exchange  shall  be  governed  by  the  law  of  his 
country ;  but  a  foreigner  who  enters  into  a  contract  of 
exchange,  being  incapable  of  binding  himself  by  such  a 
contract  in  his  own  country,  shall  be  bound,  if  he  is 
capable  of  binding  himself  by  such  a  contract  under  the 
law  of  the  country  in  which  he  contracts. 

25.  In  the  foregoing  articles  the  term  "bill  of  ex- 
change "  shall  include  "  promissory  note,"  where  such 
interpretation  is  applicable-;  but  "  promissory  note  "  shall 
not  apply  to  coupons,  bankers'  cheques,  and  other  similar 
instruments  in  those  countries  where  such  instruments  are 
classed  as  promissory  notes. 

(a)  Substituted  at  the  Frankfort  Conference  in  1878  for  "Default  of 
notice  of  dishonour  for  non-acceptance  or  non-payment  shall  not  entail  upon 
the  holder  or  other  parties  to  a  bill  of  exchange  the  loss  of  their  right  of 
recourse  for  the  amount  of  the  bill,  but  the  defaulting  party  shall  nevertheless 
be  liable  for  any  damage  occasioned  by  such  default." 
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Agency. — It  has  been  seen  that  the  obligation  of  a  con-  Pabt  m. 

tract,  throughout  the  incidents  of  its  development,  but  ex-  _^' 

eluding  all  questions  which  relate  to  performance,  depends  Cap.  vni. 


upon  the  law  to  which  the  contracting  parties  intended  to    Corarao— 
submit  themselves  for  the  purposes  of  their  contract ;  and     Incidents. 
that  this  law  will  be,  in  the  majority  of  cases,  the  law  of  Authority  of 
the  place  where  the  contract  was  made.     When,  however,  agent. 
a  man  contracts  by  his  agent  in  a  foreign  country,  the 
question  of  the  extent  of  that  agent's  authority,  and  of 
the  liability  of  the  principal  on  his  agreements,  presents 
itself  as  a  distinct  part  of  the  obligation  between  the  prin- 
cipal and  the  person  with  whom  he  has  contracted.     The 
cases  have  been  already  considered  which  relate  to  the 
authority  of  a  master  of  a  ship  in  a  foreign  port  to  pledge 
the  credit  or  property  of  the  owners  of  ship  or  cargo,  (a) 
or  to  dispose  of  either  by  sale.     It  was  shown,  however, 
that  the  rules  by  which  the  agency  of  a  ship-master  are 
governed  are  in  themselves  peculiar,  and  not  necessarily 
applicable  to  the  case  of  an  agent  who  stands  in  no  such 
exceptional  position.     The  ordinary  rule  of  course  is,  that  Contract  by 
the  man  who  contracts  in  a  foreign  place  by  an   agent  *S^°*  ^^™^''- 
does  so  in  point  of  law  by  himself :  "  Qui  facit  per  alium 
facit  per  se."     "If  I,  residing  in  England,"  said  Lord 
Lyndhurst,  "send  down  my  agent  to  Scotland,  and  he 
makes  contracts  for  me  there,  it  is  the  same  as  if  I  myself 
went  there  and  made  them."(&)     And  on  this  principle 
it  would  seem  that  if  once  you  clothe  a  man  with  general 
authority  to  represent  himself  as  your  agent  in  a  foreign 
country,  those  who  contract  with  him  there  may  fairly 
presume  that  he  is  your  agent  in  the  sense  in  which  their 
local  law  interprets  the  term.     In  the  absence  of  anything 
to  indicate  a  contrary  intention,  they  may  be  also  taken 
to  have  supposed  that  the  contract  with  you  as  principal, 
as  well  as  the  relation  between  principal  and  agent,  would 
be  governed  by  that  law.     When  the  agent  is  the  master 
of  a  ship,  the  fact  that  she  flies  a  foreign  flag  is,  on  the 

(a)  Ante,  pp.  405,  416  ;  Lloyd  v.  Ouihert,  L.  R.  I  Q.  B.  115. 
(6)  Pattison  v.  Milh,  1  Dow  &  CI.  342,  363. 
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English 
maritime  law. 


principle  of  Lloyd  v.  Guibert,((i)  sufficient  to  indicate  an 
exceptional  intention  tliat  the  obligation  of  the  contract 
shall  not  be  governed  by  the  local  law.  In  such  cases,  as 
before  explained,  the  law  of  the  flag  is  taken  to  be  that 
to  which  both  parties  have  submitted  themselves  for  the 
purposes  of  their  contract ;  but  in  the  cases  of  ordinary- 
mercantile  agency  there  is  nothing  to  indicate  a  similar 
intention.  It  may  be  added  here,  that  in  the  case  of 
bottomry  bonds  at  least,  it  is  assumed  to  have  been  the 
intention  of  the  parties  that  not  only  the  obligation  and 
incidents,  but  the  formalities  of  the  contract,  should  be 
governed  by  English  law. (6)  The  author  last  cited  pro- 
tests against  the  attempt  to  control  such  cases  as  those  of 
foreign  bottomry  bonds  by  any  principles  of  private  inter- 
national law.  English  maritime  law,  according  to  his 
view,  is  not  a  municipal  law  at  all,  and  is  therefore  not 
included  in  a  subject  which  treats  of  the  conflict  of  muni- 
cipal laws  alone ;  though  it  is  admitted  that  Story  ex- 
presses a  practical  dissent  from  this  view.  It  is  difficult, 
indeed,  to  see  how  it  is  consistent  with  any  logical  classi- 
fication of  law  whatever.  Municipal  law  is  properly  all 
law,  written  or  unwritten,  enacted  or  adopted  by  a  sove- 
reign State  for  the  use  of  its  own  Courts,  or  developed  by 
those  Courts  from  such  enactments  and  adoptions.  Private 
international  law  is  the  system  or  collection  of  principles 
on  which  the  Courts  of  any  particular  State  act,  when  one 
or  more  foreign  municipal  laws  claim  to  compete  with 
the  municipal  law  of  their  own  Government,  and  when  it 
is  doubtful  how  far  the  domestic  municipal  law  which 
those  Courts  are  primarily  bound  to  obey  was  intended  to 
apply  to  the  particular  circumstances,  subject-matter,  or 
persons  of  the  litigation.  Theoretically  speaking,  this 
system  or  collection  of  principles  is  the  same,  or  should 
be  the  same,  in  the  courts  of  all  civilised  States ;  and,  so 
far  as  uniformity  is  attained  or  attainable,  the  subject  of 

(a)  L.  E.  I  Q.  B.  115;  ante,  p.  393  ;  Tlie  OsmanM,  7  Notes  of  Cases,  322, 
335  ;  Tlie  North  Star,  29  L.  J.  Ad.  73,  76 ;  TJie  Nelson,  i  Hagg.  Ad.  169 ; 
see  Brodie's  note  to  Stair's  Inst.  ii.  955,  cited  Story,  Conflict  of  Laws,  §  286  b. 

(i)  Maclaclilan  on  Shipping,  p.  166. 
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private  international  law  approaches  to  the  dignity  of  a     Pakt  III. 
science.     According  to  this  view,  all  principles  of  law        ^^" 
must  be  either  municipal  or  international,  and  English    Cap.  vin. 
maritime  law  appears  plainly  to  be  a  compound  of  both ;    Contract— 
differing  not  at  all,  in  this  particular,  from  English  mer-     Incidents. 
cantile  law  and  many  other  branches  of  jurisprudence. 
It  is  owing  to  the  nature  of  its  subject-matter  that  so 
much   of  the  municipal  law  contained  in  it  has  been 
borrowed  from  foreign  sources;    and  that   a   conflict  of 
municipal  laws,  to  be  solved  by  the  principles  of  private 
international  law,  so  often  arises   in  its  administration. 
The  attempt,  however,  to  treat  English  maritime  law  as 
something  anomalous   and  distinct  in  itself  (a)  appears 
illogical  and  unnecessary. 

With  regard  to  the  question  of  foreign  agents,  an  ex- 
ception has  been  grafted  by  the  English  mercantile  law 
on  the  ordinary  law  of  agency,  which  it  will  be  as  well  to 
notice  in  this  place.  The  rule  that  an  undisclosed  prin- 
cipal is  liable  on  the  contracts  which  are  entered  into  by 
his  agent  on  his  behalf,  has  been  held  not  to  be  applicable  English  agent 
to  the  case  of  a  foreign  constituent  contracting  by  an  "^  fo^fign 

°  .  X  merchant 

English  commission  merchant  m  this  country.  "  It  is  regarded  as 
well  known  in  ordinary  cases,  where  a  merchant  resident  ?""'='?»•■ 
abroad  buys  goods  here  through  an  agent,  that  the  seller 
contracts  with  the  agent,  and  there  is  no  contract  or 
privity  between  him  and  the  foreign  principal."(&)  The 
nature  of  this  exception  is  better  explained  in  Armstrong 
V.  StoJces,(c)  where  it  is  said  by  Blackburn,  J.,  delivering 
the  judgment  of  the  Court :  "  The  great  inconvenience  that 
would  result  if  there  were  privity  of  contract  established 
between  the  foreign  constituents  of  a  commission  merchant 
and  the  home  suppliers  of  the  goods  has  led  to  a  course  of 
business,  in  consequence  of  which  it  has  been  long  settled 
that  a  foreign  constituent  does  not  give  the  commission 

(a)  Maclachlan  on  Shipping,  pp.  166-168 ;  see  on  this  question,  Lloyd 
V.  Guibert,  L.  R.  i  Q.  B.  125  ;  Tlie  Segredo,  I  Eocl.  &  Ad.  45 ;  The  Eam- 
hurg,  33  L.  J.  Ad.  116  ;  The  Patria,  L.  E.  3  A.  &  E.  461. 

(6)  Smyth  v.  Anderson,  18  L.  J.  C.  P.  109 ;  7  C.  B.  33. 

(c)  L.  E.  7  Q.  B.  598,  60s. 
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merchant  authority  to  pledge  his  credit  to  those  from  whom 
the  commissioner  buys  them  by  his  order  and  on  his  account. 
It  is  true  that  this  was  originally  (and  in  strictness  is 
perhaps  still)  a  question  of  fact ;  but  the  inconvenience  of 
holding  that  privity  of  contract  was  established  between 
a  Liverpool  merchant  and  the  grower  of  every  bale  of 
cotton  which  is  forwarded  to  him  in  consequence  of  his 
order  given  to  a  commission  merchant  at  New  Orleans,  or 
between  a  New  York  merchant  and  the  supplier  of  every 
bale  of  goods  purchased  in  consequence  of  an  order  to  a 
London  commission  merchant,  is  so  obvious  and  so  well 
known,  that  we  are  justified  in  treating  it  as  a  matter  of 
law,  and  saying  that,  in  the  absence  of  evidence  of  an 
express  authority  to  that  effect,  the  commission  agent 
cannot  pledge  his  foreign  constituent's  credit."  Both 
these  cases  were  recognised  and  adopted  in  Sutton  v. 
£uUock,{a)  and  in  the  Exchequer  Chamber,  Keating,  J., 
intimated  that  the  question  was  not  wholly  one  of  fact, 
inasmuch  as  the  presumption  of  law  was  against  holding 
that  an  English  agent  had  authority  so  to  bind  his  foreign 
principal.  These  cases  would  no  doubt  be  followed,  even 
though  the  law  of  the  country  where  the  foreign  prin- 
cipal was  domiciled,  or  from  which  he  sent  authority 
to  the  English  agent,  imposed  upon  him  the  liability 
which  the  English  law  does  not.  Except  in  the  event 
of  such  an  additional  element  for  consideration  being 
introduced,  the  principle  on  which  they  rest  does  not 
strictly  belong  to  the  domain  of  private  international 
law. 

(3)  Performance  of  the  Contract. — The  performance  of  a 
contract,  when  a  special  place  for  performing  it  is  expressly 
or  impliedly  agreed  upon,  is  regulated  as  to  mode,  time,  and 
conditions  by  the  law  of  that  place.(6)  This  is  of  course 
in  accordance  with  the  intention  of  the  parties;  for  to 
whatever  law  they  may  be  presumed  to  have  submitted 
themselves  as  far  as  the  formalities  of  the  contract  are 


a)  L.  B.  8  Q.  B.  331 ;  S.  C.  L.  R.  9  Q.  B.  572. 

6)  Per  Tindal,  C.J.,  in  Trinibey  v.  Vignier,  4  M.  &  S.  695,  704. 
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concerned,(ffi)  or  the  unforeseen  incidents  which  may  arise     Paut  in. 
out  of  the  obligation,(6)  it  can  hardly  be  doubted  that  °^" 

those  who  contract  that  a  thing  shall  be  done  in  a  parti-    Cap.  VIII. 
cular  place  intend  it  to  be  done  in  the  manner  prescribed    Contract— 
by  the  law  of  that  place,  and  no  other.     But  as  the  inten-  Performance. 
tion  of  the  parties  is  the  true  test,  there  may  be  exceptions 
even  to  this  general  rule.      "  Even  with  respect  to  any 
performance  that  is  to  take  place  abroad,  the  parties  may 
still  have  desired  that  their  liabilities  and  obligations  shall 
be  governed  by  English  law."(c) 

Where  no  place  of  performance  is  agreed  upon,  expressly 
or  by  implication,  the  intention  is  presumed  to  be  that  the 
contract  shall  be  performed  where  it  was  entered  into,  and 
where  the  promiaer  assumed  his  liability,  (c?)  Thus  we 
have  seen,  in  the  case  of  a  bill  of  exchange,  that  the 
contract  of  an  acceptor  is  governed,  so  far  as  the  time 
and  mode  of  payment  is  concerned,  by  the  law  of  the 
place  where  the  acceptance  was  given. (e)  When,  how- 
ever, a  bill  is  accepted  payable  at  a  particular  place, 
the  contract  of  the  acceptor  is  to  pay  there  and  nowhere 
else;  and  all  the  incidents  of  payment,  such  as  the 
right  to  an  extension  of  the  time  by  days  of  grace,  (/) 
or  the  sufficiency  of  notice  of  dishonour,(5')  are  tacitly  Incidents  of 
submitted  to  the  operation  of  the  law  of  that  place.  The  Performance, 
liability  of  the  debt  to  carry  interest,  and  the  rate  at 
which  that  will  be  calculated,  will  similarly  depend  upon 
the  law  of  the  place  where  payment  is  to  be  made ;  (h) 

(a)  Ante,  p.  352.  (6)  Ante,  pp.  387  sq. 

(c)  Jacobs  V.  Credit  Lyonnais,  12  Q.  B.  D.  589. 

(d)  Don  V.  Lippman,  5  CI.  &  F.  i,  12,  per  Lord  Brougham.  It  appears 
from  this  case  that  the  Scotch  law  under  similar  circumstances  considers 
the  place  of  intended  performance  to  be  that  of  the  promiser's  domioil  when 
the  time  for  performance  arrives. 

(e)  Ante,  pp.  430  sq. ;  Cooper  v.  WaMegrave,  2  Beav.  282  ;  Burrows  v. 
Jemino,  2  Str.  733  ;  Potter  v.  Brown,  15  Bast,  124 ;  Bouquette  v.  Overman, 
L.  E.  10  Q.  B.  525. 

(/)  Bylea  on  Bills,  nth  ed.pp.  398,  399.  See  Bills  of  Exchange  Act, 
1882  (45  &  46  Vict.  c.  61),  s.  72. 

(g)  BothschiU  v.  Ou/rrie,  i  Q.  B.  43  ;  Sirschfield  v.  Smith,  L.  E.  1  C.  P. 
340 ;  Bouquette  v.  Overm.an,  L.  E.  10  Q.  B.  525.         _   ,  ^ 

(h)  Ferguson  v.  Fijfe,  8  CI.  &  F.  121 ;  Ekins  v.  E.  I.  Co.,  1  P.  Wm<!. 
395 ;  Thompson  v.  Powles,  2  Simons,  194.  Bills  of  Exchange  Act,  1882 
(45  &  46  Vict.  0.  61),  s.  72. 
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wMcli  will  be,  as  already  pointed  out,  the  place  where  the 
contract  for  payment  was  made  if  no  special  place  of  pay- 
ment was  agreed  upon.  The  old  cases  upon  the  question 
of  the  lawful  rate  of  interest  in  cases  of  a  conflict  of  law 
upon  that  point  are  collected  by  Westlake,(a)  but  have  lost 
much  of  their  importance  since  the  usury  laws  have  been 
repealed ;  but  it  has  been  decided  that,  in  the  event  of  a 
subsequent  contract  in  consideration  of  forbearance  for  a 
higher  rate  of  interest  than  that  originally  stipulated  for, 
entered  into  in  a  country  whose  usury  laws  differ  from 
those  of  the  place  of  the  first  agreement,  the  law  of  the 
place  of  the  new  contract  will  prevail,  both  in  the  case 
where  it  permits  a  higher  rate,  (5)  or  imposes  a  lower 
rate,(c)  than  the  law  of  the  original  agreement.  So  a 
payment  of  a  smaller  sum  in  satisfaction  of  the  whole, 
though  not  sufficient  to  discharge  the  debtor  according  to 
our  la,w,(d)  has  been  held  sufficient  to  discharge  the 
drawer  of  a  bill,  and  therefore,  it  would  seem,  the  ac- 
ceptor, when  made  in  the  country  where  the  bill  was 
drawn,  and  there  regarded  as  a  good  and  effectual  accord 
and  satisfaction.(«)  The  question  of  the  proper  law  appli- 
cable to  the  performance  of  a  different  kind  of  contract 
arose  in  a  case  which  has  already  been  referred  to,(/) 
where  a  railway  company  had  entered  into  a  contract 
at  Boulogne  for  the  conveyance  of  a  passenger  and  his 
luggage  from  that  place  to  London,  and  it  became  a  ques- 
tion what  law  was  applicable  to  the  carriage.  It  was 
not  necessary  to  answer  the  doubt,  as  the  defendants  were 
confessedly  liable  for  the  loss  which  had  occurred  by  the 
law  of  France,  and  were  eventually  held  to  be  so  by  the 
law  of  England  also ;  but  the  necessity,  and  at  the  same 
time  the  difiiculty,  of  always  referring  questions  relating 
to  the  performance  of  a  contract  to  the  law  of  the  place  of 


(a)  Westlake,  §  206. 

'i)  Conner  v.  Bellanumt,  2  Atk.  (Cas.  temp.  Hardw.)  382. 

c)  Dewar  v.  /Sjoan,  3  T.  E.  425. 

Oumher  v.  Wane,  1  Sm.  L.  C.  341,  and  notes. 
(e)  Balli  v.  Denistoun,  6  Ex.  483. 
(/)  Cohen  v.  Soutli-Bastern  By.  Co.,  2  Ex.  D.  253. 
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performance  was  well  indicated  by  Brett,  L.J. :  "  In  this  Pakt  III. 
case  the  ticket  is  taken  at  Boulogne,  and  all  that  has  to  :^' 
be  done  is  to  be  performed  on  an  English  steamer  and  on  Cap.  VIII. 
an  English  railway.  But  in  cases  which  occur  every  day,  contract— 
the  ticket  is  taken  in  Paris,  and  the  first  part  of  the  Performance, 
journey  is  performed  on  a  French  railway ;  the  ticket  is 
taken  in  Paris  at  an  office,  as  everybody  knows,  held  by 
the  South-Eastern  Company,  and  on  the  head  of  the 
ticket,  like  this  we  have  now  before  us,  is  '  South-Eastern 
Railway  Company ' ;  therefore  the  first  part  of  the  journey 
is  performed  under  a  contract  made  between  the  South- 
Eastern  Company  in  Paris  and  an  Englishman ;  but  the 
first  part  of  the  journey  is  to  be  carried  out  and  performed 
on  a  Erenph  railway,  and  the  two  following  parts  on  an 
English  steamer  and  on  an  English  railway  respectively  ; 
and  unless  you  could  say  that  the  three  were  entirely 
separate  contracts,  we  should  be  called  upon  to  say  what 
law  was  to  govern  the  first  part  of  the  journey,  and 
whether  that  first  part  of  the  journey  was  to  be  ruled  by 
the  French  law,  and  the  other  two  by  the  English  law. 
I,  therefore,  should  find  considerable  difficulty  in  saying 
whether  the  contract  as  to  the  first  part  of  the  journey 
was  to  be  considered  as  a  French  contract  or  an  English 
one."(a)  When  it  is  remembered  that  the  question  be- 
fore the  Court  was  as  to  the  legal  efiect  of  a  condition 
on  the  ticket  issued  by  the  railway  company  limiting 
their  liability  in  the  event  of  loss,  it  will  be  seen  how 
strong  was  the  tendency  in  the  mind  of  the  judge  to  admit 
the  supremacy  of  the  law  of  the  place  where  the  contract 
was  to  be  performed,  even  if  it  became  necessary  for  that 
object  to  subdivide  the  nature  of  the  obligation  which  was 
undertaken  once  for  all,  and  evidenced  by  a  single  written 
instrument.  The  more  correct  view  is  probably  that  such 
a  question  is  in  reality  one  of  the  interpretation  of  the 
contract,  or,  at  any  rate,  of  the  nature  of  the  obligation 
created  by  it,  and  does  not  properly  belong  to  its  perform- 
ance at  all.     In  such  a  case  it  has  already  been  seen  that 

(a)  Cohen  v.  South-Eastern  By.  Co.,  L.  R.  2  Ex.  D.  253,  262. 
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Paet  III.     the  determination  of  the   question  depends  primd  facie 
"™'       upon  the  law  of  the  place  where  the  contracting  parties 
Cap.  VIII.    entered  into  their   agreement ;  (a)  and  this  was  in  fact 
Contract—    the  Substance  of  the  decision  in  Peninsular  and  Oriental 
Performance.  Steam  Navigation  Gom,;pany  v.  Shand ;  (&)   though  in  that 
case  the  law  of  England  derived  an  additional  claim  from 
the  fact  that  the  parties  were  domiciled  British  subjects. 
It  has  been  already  pointed  out  that,  where  the  parties  to 
a  contract  may  assume  or  impose  any  extent  of  liability 
at  wUl,  the  question  of  the  law  applicable  to  the  interpre- 
tation of  the  contract  and  the  nature  of  the  obligation  is 
to  be  decided  by  a  reference  to  their  intention ;  and  in  the 
case  just  referred  to,  it  was  considered  as  improbable  that 

Contract  lor     British  domiciled  subjects  contracting  for  carriage  from  an 
carnage — law   __,,.,  ,  ■".         .  °,.-  °,  ,, 

contemplated    ijnglish  port,   commencmg  m  an  Jinglish  vessel,  could 

by  parties  to.  jjave  had  any  other  law  in  their  contemplation  but  their 
own.  In  Lloyd  v.  Ghiihert(c)  an  attempt  was  made  to 
extend  the  operation  of  the  law  of  the  place  of  perform- 
ance even  further  than  the  suggestion  in  Cohen  v.  Soufh- 
Eastern  Railway  Company. {d)  There  a  French  ship  was 
chartered  by  an  Englishman  at  a  Danish  port  for  a  voyage 
from  Hayti  to  Havre,  London,  or  Liverpool,  at  the  char- 
terer's option,  the  option  being  ultimately  exercised  by 
naming  the  last  of  those  places.  On  the  voyage  the  ship 
had  to  put  into  a  Portuguese  port  for  repairs,  where  the 
master  gave  a  bottomry  bond  on  ship,  freight,  and  cq,rgo. 
The  owner  of  the  cargo,  having  had  to  make  certain  pay- 
ments in  respect  of  this  bond,  sued  the  shipowners  for 
indemnity;  and  the  question  was,  by  what  law  the  lia- 
bility of  the  shipowners  was  to  be  determined,  they  having 
abandoned  the  ship  and  freight  to  the  shippers,  and  being 
thus,  according  to  the  law  of  Prance,  freed  from  further 
liability.  The  law  of  Prance,  as  the  law  of  the  ship's  flag 
at  the  time  of  the  execution  of  the  charter-party,  was  ulti- 
mately held  entitled  to  prevail ;  but  as  none  of  the  other 
competiag  laws  similarly  discharged  the  defendants,  they 

(a)  Ante,  p.  382.  (h)  3  Moo.  P.  C.  272. 

(c)  L.  K.  I  Q.  B.  115  ;  ante,  p.  393.        (</)  L.  R.  2  Ex.  D.  253. 
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were  all  of  course  put  forward  in  the  argument  for  the     Part  III. 
owner  of  the  cargo.     It  was,  perhaps  rather  extravagantly,        _^' 
contended  that  the  law  of  England  was  entitled  to  be    (^ap.  VIII. 
heard,  as  the  law  of  the  place  of  the  final  act  of  perform-    Contract— 
ance  by  the  delivery  of  the  cargo  ("  grtoasi  lex  loci  sol%-  Performance, 
tionis");  but  it  is  manifest,  as  was  pointed  out  in  the 
judgment,  that  the  delivery  was  but  a  small  part  of  the 
performance,  by  which  the  character  of  the  whole  contract 
could  not  reasonably  be  determined  ;  and  it  may  be  added 
that  the  law  of  the  place  even  of  full  performance  has  no 
right  to  decide  the  interpretation  of  the  original  contract, 
or  the  nature  of  the  obligation  created,  in  matters  apart 
from  the  performance  itself.   There  is  nothing  primd  facie 
in  such  a  contract  to  show  that  the  parties  to  it  intended  to 
adopt  the  law  of  the  locality  of  performance  for  any  other 
matters  than  those  which  are  necessarily  connected  with  it. 

The  question  of  illegal  performance  has  already  been  Performance 
considered,  (a)  but  it  may  be  convenient  to  repeat  here  that  •Ji'^a^" 
when  a  contract,  wherever  made,  contemplates  some  act 
or  object  which  is  forbidden  by  the  law  of  the  place  of 
intended  performance,  the  contemplated  illegality  will 
vitiate  the  whole  agreement  ab  initio.  Thus  a  contract, 
the  performance  of  which  in  England,  according  to  its 
intention,  would  have  amounted  to  champerty,  was  held 
not  the  less  void  because  made  in  a  country  where  its 
object  would  have  been  legal,  and  with  a  subject  of  that 
foreign  country.  (6)  If,  however,  the  performance  of  the 
contract  in  the  country  where  that  was  intended  to  be 
done  infringes  no  law,  and  the  contract  was  made  in  a 
country  by  which  its  stipulations  and  consideration  were 
lawful,  the  agreement  is  not  void  because  the  law  of  the 
place  of  performance  would  have  forbidden  the  exchange 
of  the  particular  promise  for  the  particular  consideration 
within  its  own  dominion.  Thus  a  railway  company  who 
were  forbidden  by  English  statute  to  depart  from  a  uniform 
rate  of  charge  for  carriage,  were  allowed  nevertheless  to 

(a)  Ante.  p.  365. 

(6)  Grell  v.  Levy,  16  C.  B.  N.  S.  73 ;  see  Seriz  v.  Siera,  11  Sim.  318. 
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Part  III.     contract  in   Boulogne  for  the  conveyance    of  "  packed 
_^'       parcels"  (colis  grounds)   at    an    enhanced  price,  such  a 
Cap.  VIII.    contract  being  permitted  by  the  law  of  France,  where  it 
Contract—    ^^^  made,  and  the  conveyance  of  packed  parcels,  apart 
lerformance.  from  the  previous  agreement  as  to  price,  being  of  course 
not  illegal  by  the  law  of  the  place  of  performance. (a)    In 
this  case  the  carriage  of  the  goods  commenced,  it  will  be 
seen,  from  a  French  port,  and  it  by  no  means  follows  that  the 
company  could  have  contracted  in  their  office  at  Boulogne 
or  Paris  for  a  carriage  which  was  both  to  commence  and 
end  in  English  territory.     Such  a  transaction  would  clearly 
amount  to  an  evasion  of  the  English  law,  and  it  is  unne- 
cessary to  recapitulate  authorities  to  show  that  the  comity 
of  nations  never  requires  any  law  to   recognise  its  own 
clandestine  defeasance. 
Adjudgment  of     The  cases  in  which  general  average  is  calculated  ac- 
anYncldent  of  °°i''^™g  *o  t^Q  ^^w  of  the  port  of  destination  are  not,  as 
performance,    has  been  already  said,  strictly  cases  which  come  under  the 
head  of  performance  at  all.     The  effect  of  a  stipulation, 
however,  that  underwriters  are  to  be  liable  for  average 
"  as  per  foreign  statement"  has  some  connection  with  this 
branch  of  the  subject.     In  such  a  case  the  construction 
which  has  been  put  upon  the   agreement  is,  not  merely 
that  the  calculations  of  the  foreign  average-stater  are  to 
be  accepted  as  correct,  but  that  the  decision  of  the  law  of 
the  foreign  port  as  to  what  is  and  what  is  not  a  general 
average  loss  is  to  be  taken  as  conclusive,(6)  and  that  the 
opinion  of  the  foreign  average-stater,  both  as  to  facts  and 
law,  is  to  bind  all  parties,  (c)     Nor  is  the  provision  that 
general  average  is  to  be  payable  "  as  per  judicial  foreign 
statement "  to  be  considered  as  adopting  the  foreign  law 
for  any  other  purpose,  as,  for  example,  in  order  to  decide 
what  constitutes  a  loss  by  "  perils  of  the  sea."(^)    The 
desirability  of  establishing  uniformity,  by  international 
agreement,   in   the  rules    applicable   to  the   subject    of 

(o)  Branley  v.  South-eastern  By.  Co.,  12  C.  B.  N.  S.  63. 

(6)  Mavro  v.  Ocean  Marine  Insurance  Co.,  L.  E.  10  C.  F.  414. 

(c)  Karris  v.  Scaramanga,  L.  K.  7  C.  P.  481. 

(d)  Greer  v.  Poole,  5  Q.  B.  D.  272. 
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general   average,   was   much    discussed    at    tlie    annual     Part  III. 
Conference  of  the  Association  for  the  Eeform  and  Codi-        ^^' 
fication  of   the   Law  of    Nations  held   at  Antwerp  in    Cap.  VIII. 
September  1 877.     The  practical  result  of  this  debate,  in    contract— 
the  shape  of  a  code  of  rules  called  the  "  York  and  Ant-  Performance. 
werp  Eules,"  will  be  found  set  out  above ;  (a)  but  it  is  of 
course  to  be  understood  that,  until  adopted  by  the  Legis- 
lature, no  such  agreement  can  have  the  effect  of  modifying 
the  administration  in  English  courts  of  either  municipal 
or  private  international  law. 

When  a  vessel  is  chartered  to  deliver  cargo  at  a  certain  Delivery  of 
port,  the  law  or  custom  which  prevails  at  the  port  of  de-  ''^'^S°- 
livery  is  impliedly  adopted  for  all  that  is  to  be  done  there. 
Thus  in  Bobertson  v.  Jackson  (h)  the  ship  was  chartered 
to  take  a  cargo  of  coals  from  the  Tyne  to  Algiers,  and 
there   deliver   on   payment   of    freight.      The    charterer 
engaged. that  the  ship  should  be  unloaded  at  a  certain 
average  rate  per  day ;  and  that,  in  the  event  of  further 
detention,  he  would  pay  for  such  detention  at  the  rate  of 
£$  a  day,  to  reckon  from  the  time  of  the  vessel  being 
ready  to  unload  and  in  turn  to  deliver.     It  was  proved 
that,  according  to  the  general  regulations  of  the  port  of 
Algiers,  vessels  may  commence  unloading  as  soon  as  they 
enter  within  the  mole ;  but  that,  by  a  special  regulation 
of  the  French  Government,  coals  destined  for  the  use  of 
the  Marine  Department  were  required  to  be  unladen  at  a 
particular  spot  and  in  a  given  order.     It  was  held  by  the 
Court  of  Common  Pleas,  that  evidence  was  admissible  to 
show  that  the  words  "in  turn  to  deliver"  had  by  the  usage 
of  the  particular  trade   acquired  a  known  meaning  in 
reference  to  this  special  regulation  with  respect  to  coals 
for  the  use  of  the  French  Marine  Department,  although 
the  shipowner  was  not  cognizant  of  the  fact  that  the  coals 
had  been  shipped  under  a  contract  with  the  French  Govern- 
ment ;  and  that  the  special  regulation  as  to  the  unloading 
of  coals  for  the  French  Marine  Department  was  to  be  con- 

(a)  Ante,  p.  422. 

(6)  2  C.  B.  412 ;  Hudson  v.   Olementson,  18  C.  B.  213 ;  25  L.  J.  C.  P. 

234- 
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sidered  one  of  the  regulations  of  the  port,  binding  upon 
all  vessels  entering  it.  These  questions  are  in  fact  strictly 
connected  with  the  interpretation  of  the  contract,  and  the 
intention  of  the  contracting  parties.(a) 

(4.)  Discharge  of  Contract. — The  natural  end  of  every 
contract  is  in  performance  or  breach  ;  but,  under  certain 
circumstances,  the  obligation  may  be  discharged  in  a 
different  manner.  Such  answers  to  actions  on  the  con- 
tract as  are  in  the  nature  of  set-off  or  counter-claim  belong 
clearly  to  the  head  of  Procedure,  on  which  the  lex  fori 
is  supreme,  and  will  be  subsequently  mentioned.(&)  De- 
fences which  arise  under  statutes  of  prescription  or  limi- 
tation are  more  ambiguous  in  their  character,  but  it  will 
be  shown  in  its  proper  place  that  these  matters  also  are 
strictly  to  be  referred  to  the  subject  of  Procedure,(c)  anjJ 
have  nothing  to  do  with  any  supposed  inherent  quality  in 
the  contract.  The  question  of  discharge  proper  is  there- 
fore confined  to  the  cases  where  the  person  under  the 
obligation  is  released  from  the  effect  of  his  promise,  and 
from  the  necessity  of  performing  it,  in  a  manner  not  con- 
templated by  the  original  agreement,  nor  the  mere  iadirect 
consequence  of  the  peculiar  rules  of  some  particular  tri- 
bunal as  to  the  proper  time  and  mode  of  granting  a  remedy. 
The  instance  most  commonly  given  of  such  a  discharge  is 
that  which  results  from  the  bankruptcy  or  insolvency  of 
the  debtor ;  but  other  instances,  as,  for  examp]^,  the 
discharge  of  a  surety  by  giving  time  to  the  principal, 
may  be  easily  suggested.  Tender  is,  in  fact,  a  species 
of  performance,  and  does  not  come  within  the  present 
branch  of  the  subject ;  while  the  defence  of  iufancy, 
though  referred  to  by  Story  under  this  head,(«Z)  is  really 
based  on  an  inherent  defect  in  the  validity  of  the  obliga- 
tion, and  has  been  already  discussed  in  its  proper  place. 

With  respect,  then,  to  discharge  proper,  the  rule  is 
stated  by  Story  to  be  that  a  defence  or  discharge,  good  by 


(a)  Ante,  p.  382.  (6)  Injrii,,  Chap.  X. 

fc)  Jnfrd,  Chap.  X. ;  Story,  Coniiict  of  Laws,  §  576. 

(d)  Story,  Conflict  of  Laws,  §  332 ;  Male  v.  Boherts,  3  Esp.  163. 
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the  law  of  the  place  where  the  contract  is  made  or  is  to  be     Pakt  III. 

performed,  is  to  be  held  of  equal  validity  in  every  other        L' 

place  where  the  question  may  come  to  be  litigated.(a)    Cap.  Vlll. 
The  loose  wording  of  this  dictum  leaves  it  doubtful  which    Contract— 
law  is  to  govern  the   question   of  discharge  when  the     Disclwrcie. 
contract  is  made  within  one  jurisdiction  to  be  performed 
in  another';  and  the  same  phrase  is  repeated  subsequently, 
where  it  is  said  conversely  that  a  discharge  of  a  contract 
by  the  law  of  a  place  where  the  contract  was  not  made  or 
to  be  performed  will  not  be  a  discharge  of  it  in  any  other 
country.  (&)     In  the  majority  o:?the  cases  where  a  contract 
is  discharged  by  bankruptcy,  the  contract  discharged  is  a 
contract  to  pay  money  simplieiter,  without  any  special  re- 
ference to  a  particular  place  of  payment  or  performance ; 
and   in   those   cases   the  maxim   above  quoted   is  well 
established  in  English  law.(c)     "  There  is  no  doubt,"  said 
Bovill,  O.J.,  in  JEllis  v.  M'Henry,  "  that  a  debt  or  liability 
arising  in  any  country  may  be  discharged  by  the  laws  of 
that  country;  and  that  such  a  discharge,  if  it  extinguishes 
the  debt  or  liability,  and  does  not  merely  interfere  with  the 
remedies  or  course  of  procedure  to  enforce  it,  will  be  an 
efEectual  answer  to  the  claim,  not  only  in  the  courts  of 
that  country,  but  in  every  other  country.   That  is  the  law  of 
England ;  and  it  is  a  principle  of  private  international  law 
adopted  in  other  countries."    And,  as  a  general  rule,  apart 
from  the  question  of  the  validity  of  a  discharge  by  the  law 
of  the  place  of  performance  claiming  to  speak  as  the  lex 
contractus,  the  converse  proposition  asserted  by  Story,  that 
the  discharge  of  a  debt  or  liability  by  the  law  of  a  country 
other  than  that  where  the  debt  or  liability  was  contracted 
will  not  discharge  the  debtor  in  any  other  country,  has 
met  with  equal  recognition  in  English  law.     Thus,  where 
the  defendants,  a  French  company  domiciled  in  Prance, 
had  contracted,  by  their   agents  in   England,  with   the 

(a)  Story,  Conflict  of  Laws,  §  331.        (6)  Hid.,  §  342. 

(c)  Ellis  V.  M'Henry,  L.  R.  5  C.  P.  228  ;  40  L.  J.  C.  P.  109  ;  Phillips  v. 
Eyre,  40  L.  J.  Q.  B.  28  ;  Qardiner  v.  Houghton,  2  B.  &  S.  743 ;  QueUn  t. 
Moisson,  Knapp,  265  ;  Odwinv.Eorhes,  Buck,  57 ;  Potter  v.  Brown,  5  East, 
134 ;  Burrows  v.  Jemino,  2  Str.  733. 
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plaintiffs  for  the  sale  of  copper  to  be  delivered  and  paid 
for  in  England,  it  was  held  that  discharge  in  a  liquida- 
tion in  Prance  did  not  afford  a  defence  to  an  English 
action  for  non-delivery ;  nor  was  the  fact  that  the  plain- 
tiffs had  proved  in  the  liquidation  regarded  as  any  ground 
for  staying  proceedings  here,  (a) 

So  far  the  subject  has  been  considered  with  reference 
only  to  the  legislation  of  independent  sovereign  States; 
but  for  English  lawyers  the  case  may  most  frequently 
arise  with  reference  to  the  validity,  in  the  subordinate 
jurisdiction,  of  a  discharge  created  by  the  law  of  one 
country  which  has  a  paramount  jurisdiction  over  the 
territory  and  tribunals  of  another.  The  question  will  then 
generally  be  how  far  the  paramount  authority  intended  to 
legislate,  as  it  might  lawfully  do,  for  the  tribunals  of  the 
subordinate  jurisdiction.  In  the  case  of  the  Legislature 
of  the  United  Kingdom  enacting  laws  which  are  to  be 
binding  upon  her  colonies  and  dependencies,  a  discharge 
either  in  the  colony  or  in  the  mother  country  may,  by  the 
imperial  Legislature,  be  made  a  binding  discharge  in  both, 
whether  the  debt  or  liability  arose  in  one  or  the  other; 
and  a  discharge  created  by  an  Act  of  Parliament  in 
England  would  at  any  rate  be  binding  upon  the  Courts 
of  this  country,  so  as  to  compel  them  to  give  effect  to  it  in 
an  action  commenced  here.(&)  Thus  it  was  laid  down 
distinctly  by  Bayley,  J.,  that  a  discharge  of  a  debt  pur- 
suant to  the  provisions  of  an  Act  of  Parliament,  which  is 
competent  to  legislate  for  every  part  of  the  United  King- 
dom, and  to  bind  the  rights  of  all  persons  residing  either 
in  Scotland  or  in  England,  and  which  purported  to  bind 
both  classes  of  persons,  operated  as  a  discharge  in  both 
countries.(c)  So  an  English  certificate  in  bankruptcy 
has  been  decided  to  be  a  good  answer  to  a  debt  arising  in 


(a)  QiVbs  v.  SodiUdes  Mitaux,  C.  A.  Times  Law  Kep.  June  27,  1890 
(not  yet  reported) ;  Smith  v.  Buchanan,  1  East,  6  ;  Bradley  v.  Hodges,  i 
B.  &  S.  375 ;  Elks  v.  M'Henry,  40  L.  J.  C.  P.  109,  114;  PhiUips  v.  AUan, 
8  B.  &  C.  477  ;  Lewis  v.  Owen,  4  B.  &  Aid.  654. 

{b]  Mis  V.  M'Henry,  L.  R.  6  C.  P.  228  ;  40  L.  J.  C.  P.  109. 

(c)  Phillips  T.  Allan,  8  B.  &  C.  447. 
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Calcutta  and  sued  for  in  the  Supreme  Court  there; (a)     Part  III. 
or  to  an  action  on  a  debt  contracted  in  Ireland  and  sued  °™' 

for  in  England ;  (&)  or  to  an  action  in  the  Scotch  courts  Cap.  VIII. 
on  a  debt  contracted  in  Scotland,  (c)  And  on  the  same  Contract— 
principle,  a  discharge  under  a  Scotch  sequestration,  in  Discharge. 
pursuance  of  an  Act  of  the  imperial  Parliament,  has  been 
held  to  be  a  good  answer  in  an  English  court  to  an  action 
on  a  debt  contracted  in  England. (c?)  The  discrepancy 
between  these  cases  and  the  decision  in  Lewis  v.  Owen  (e) 
is  only  apparent.  It  was  held  in  that  case  that  a  certifi- 
cate under  an  Irish  bankruptcy  was  no  discharge  of  a 
debt  contracted  in  England;  but  the  principal  question 
there  raised  and  decided  was  whether  the  debt  had  arisen 
in  England  or  not.  That  question  being  answered  in  the 
affirmative,  it  was  no  doubt  held  that  the  debt  was  not 
barred  by  the  Irish  certificate ;  but  the  paramount  effect 
of  the  imperial  legislation  was  not,  and  could  not  have 
been,  taken  into  account,  as  the  Irish  bankrupt  law  at 
that  time  in  force  depended  upon  statutes  of  the  Irish 
Parliament  passed  before  the  union. (/)  In  a  later  case, 
where  a  similar  question  arose  as  to  the  efiect  upon  an 
English  debt  of  an  Irish  bankruptcy  under  the  provisions 
of  an  Act  of  the  imperial  Legislature  (6  &  7  Will.  IV. 
c.  14),  it  was  held,  in  accordance  with  the  principles  pre- 
viously stated,  that  the  Irish  certificate  barred  the  English 
debt,(^)  and  a  certificate  of  conformity  under  the  present 
Irish  Act  (20  &  21  "Vict.  c.  60)  has  the  same  effect.(A) 
But  the  discharge  effected  by  the  bankruptcy  must,  of 
course,  be  absolute  and  unconditional,  whether  the  coun- 
tries whose  laws  are  in  conflict  are  independent  sovereign 
States,  or  stand  in  the  same  position  to  each  other  that 
England  occupies  with  respect  to  the  other  members  of 

(a)  Edwards  v.  Ronald,  Knapp,  P.  C.  259. 

(6)  Lynch  v.  M'Kenny,  2  H.  Bl.  554. 

(cj  Bayal  Bank  of  Scotland -v.  Cuthhert,  Bose,  462,  486. 

[d)  Sidaway  v.  Say,  3  B.  &  C.  12. 

(e)  4  B.  &  Aid.  654.  „   „ 

(/)  Per  Bovill,  C.J.,  in  Ellis  v.  M'Eenry,  40  L.  J.  C.  P.  log,  115. 
((/)  Fefrgiisson  v.  fencer,  i  M.  &  S.  987. 
\h)  Simpson  v.  MiraUta,  L.  E.  4  Q.  B.  257. 
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Pakt  m.    the  United   Kingdom.     Thus  it  has  been  held  that  a 
^f^'       discharge  in   Scotland  by  a  cessio   bonorum,  under    the 
Cap.  VIII.    general  Scotch  law,  which  only  discharged  the  person  of 
Contracts    *^®  debtor,  was  no  answer  to  an  action  brought  ia  the 
Discharge.    English  courts  for  the  recovery  of  an  English  debt ;  (a) 
although,  as  already  explained,  the  debt  would  have  un- 
doubtedly been  held  discharged  if  the  discharge  had  been 
given  under  the  authority  of  an  Act  of  the  imperial  Legis- 
lature, as  was  the   case  in  Philpotts  v.  Eeed,(b)  where  a 
discharge  in  Newfoundland  was  held   sufficient,  though 
the  debt  had  been  contracted  in  England,  and  the  action 
was  brought  in  an  English  court. 

The  condition,  that  the  debt  should  have  been  contracted 

within  the  jurisdiction  of  the  paramount  State,  will  not,  in 

fact,  be  material  so  far  as  the  Courts  of  that  State,  and  of 

the  jurisdictions  subordinate   to  it,  are  concerned.     "  An 

adjudication   of   bankruptcy,"  said   Sir  J.  Colvile  in  the 

Privy  Council,  "  followed  by  a  certificate  of  discharge  in 

this  country  under  the  bankruptcy  laws  passed  by  the 

imperial  Legislature,  has  the  effect  of  barrrag  any  debt 

which  the  bankrupt   may  have  contracted  in  any  part  of 

the  world ;  and  it  would  have  the  effect  of  putting  an  end 

to  any  claims  in  the  island  of  Barbados  or  elsewhere,  to 

which  the  appellant  might  have  been  liable  at  the  date  of 

the  adjudication. "(c)     So  Pollock,  C.B.,  says   in  another 

case :  "A  foreign  certificate  is  no  answer  to  a  demp,nd  in 

our  courts,  but  an  English  certificate  is  surely  a  discharge 

as  against  all  the  world  in  the  English  courts.    The  goods 

of  the   bankrupt   all   over  the  world  are  vested  in  the 

assignees,  and  it  would  be  a  manifest  injustice  to  take  the 

property  of  a  bankrupt  in  a  foreign  country,  and  then  to 

allow  a  foreign  creditor  to  come  and  sue  him  here."((^) 

And  when  the  discharge  is  merely  under  the  local  law 

of  a  colony  or  dependency  of  the  British  empire,  without 

the  authorisation  of  an  Act  of  Parliament,  it   is  plain 

that  it  cannot  be  assumed  to  operate  upon  a  debt  made 


(a)  Phillips  y.  Allan,  8  B.  &  C.  477 ;  Ex  parte  Burton,  1  Atk.  255. 
(6)  I  B.  &  B.  294.  (c)  GUI  V.  Barrow,  37  L.  J.  P.  C.  37. 

{a)  Armani  v.  Castrique,  13  M.  &  W.  447 ;  14  L.  J.  Ex.  36. 
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and  to  be  performed  in  England.(a)     "Neither  was  this     Part  in. 
debt  contracted  in  Victoria,"  said  Blackburn,  J.,  in  the        ^■ 
case  last  cited,  "  nor  to  be  discharged  there,  nor  is  either    Gap.  vni. 
the  plaintiff  or  defendant  stated  to  be  domiciled  in  that    Contract— 

colony No  case  has  been  cited  where  the  Act  under    Discharge. 

which  the  discharge  took  place  was  not  an  Act  of  the 
imperial  Legislature ;  and  I  therefore  conclude  that  no 
such  case  exists.  The  assertion  that,  because  the  colony 
of  Victoria  has  power  to  make  laws,  all  laws  which  it  may 
make  have  power  to  bind  us  in  England,  sufficiently 
refutes  itself ;  it  is  enough  to  state  the  proposition." 
Notwithstanding  the  allusion  in  the  passage  just  cited  to 
the  domicil  of  the  parties,  there  appears  to  be  no  authority 
for  saying  that  that  circumstance  will  in  any  case  give 
universal  operation  to  the  discharge  of  a  debt  which  the 
rules  already  explained  would  refuse  to  recognise. 

By  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  30,  Effect  of 
a  discharge  under  an  English  bankruptcy  shall  release  the  ba^J,uptcv 
bankrupt  from  all  debts  provable  under  the  bankruptcy 
(with  the  exception  of  Crown  or  Revenue  debts  and  liabili- 
ties incurred  by  fraud  or  breach  of  trust) ;  and  the  English 
Courts  are  therefore,  of  course,  directed  to  accept  a  plea 
of  an  English  bankruptcy  as  an  answer  to  any  action  or 
contract,  wherever  made  or  wherever  to  be  performed,  if 
the  plaintiff's  claim  was  a  debt  provable  under  this  statute. 
By  s.  37  all  debts  or  liabilities  arising  out  of  contract  are 
so  provable ;  so  that  the  foreign  creditor  of  an  English 
bankrupt  will  lose  his  right  of  remedy  in  an  English  court 
unless  he  come  in  to  prove  his  claim.  Except,  howevpr, 
in  the  case  of  a  contract  made  or  to  be  performed  in 
England,  it  is  clear  that  a  foreign  Court  could  not  be 
expected  to  recognise  the  English  discharge,(6)  upon  the 
principles  already '  explained.  The  question,  how  far  a 
particular  contract  is  provable,  may  sometimes  arise  with 
reference  to  the  provisions  of  the  lex  loci  contract-us  as  to 

(a)  Bradley  v.  JBbdges,  i  B.  &  S.  375. 

(6)  Smith  V.  Buchanan,  l  East,  6 ;  Bradley  v.  Hodges,  i  B.  &  S.  375  ; 
Ellii  V.  M'Eemry,  L.  E.  6  C.  P.  228  ;  Phillips  v.  Allan,  8  B.  &  C.  477  ; 
Lewis  V.  Owen,  4  B.  &  Aid.  654 ;  Story,  Conflict  of  Laws,  §  348. 
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Paet  III.     its  validity;  but  unless  that  law  declare  the  contract  to 

■       be  void  ah  initio  if  certain  conditions  are  not  complied  with 

Cap.  VIII.    (in  which  case  there  would  be  no  contract  at  all),  it  is  diffi- 
cult to  see  how  the  decision  can  legitimately  be  taken  away 
from  the  lex  fori.     In  a  modern  case  before  the  Court  of 
Appeal  in  Chancery,  the  bankrupt,  who  had  been  married 
in  Batavia,  had  by  an  ante-nuptial  contract  settled  a  con- 
siderable sum  of  money  on  his  wife  for  her  separate  use. 
By  the  law  of  Batavia  no  marriage  contract  excluding  a 
community  of  goods  has  any  effect  as  regards  third  parties 
until  registered  in  the  courts  of  that  country.     The  con- 
tract in  question  had  never  been  so  registered;  but  it 
was  nevertheless  held  that  the  wife  of  the  bankrupt  was 
entitled  to  prove  against  his  estate  for  the  sum  settled. 
The  ground  of  the  decision  was,  of  course,  that  the  pro- 
vision of  the  foreign  law  as  to  registration  did  not  affect 
the  validity  of  the  contract,  but  only  the  remedy  of  those 
claiming  under  it;   and  that  all  questions  of  the  priority 
of  creditors  must  be  determined  by  the  law  of  the  country 
where  the  bankruptcy  takes  place.     If  it  had  been  held 
that  the  debt  was  not  provable,  it  would  of  course  have 
followed  that  the  bankrupt's  discharge  had  no  effect  upon 
it ;    and    his    after-acquired   property   would   still    have 
been  subject  to  the  claim. (a)     "  The  contention  is,"  said 
Mellish,  L.J.,  "that  the  effect  of  the  Batavian  law  is  this, 
that,  although  there  is  a  contract  between  the  husband 
and  the  wife,  there  is  none  as  respects  third  parties.    I 
have  great  difficulty  in  understanding  that  argument.    It 
is  admitted  that,  as  between  husband  and  wife,  there  is  a 
debt  and  a  binding  contract.     Then  what  is  the  meaning 
of  saying  it  shall  not  be  binding  as  between  third  parties, 
or  it  shall  not  affect  third  parties  ?     Surely  it  only  means 
that  in  an  administration  of  the  assets  of  the  husband  in 
bankruptcy  this  claim  is  to  be  postponed  to  the  claim  of 
all  other  parties  ?  "(6)     The  latter  was,  no  doubt,  the  true 
construction  of  the  Batavian  law ;  and  the  provision,  which 


(a)  Ex;pari&  Melbourn,  In  re  Melbourn,  L.  E.  6  Ch.  64  ;  40  L.  J.  Bank. 
25.  (6)  L.  R.  6  Oil.  69. 
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thus  assumed  to  govern  the  remedy  g,lone,  was  rightly    Part  III. 
disregarded  in  an  English  court.    Had  the  law  of  Batavia,        ^f^' 
on  the  other  hand,  provided  that  a  contract  entered  into    Cap.  vni. 
without  certain  prescribed  formalities  should  be  void  alto-    Contraxit— 
gether,  there  can  be  no  doubt  that  the  English  bankruptcy    Discharge. 
law  would  not  have  admitted  its  proof. 

The  release  of  a  surety  by  alteration  of  the  contract  Discharge  of 
with  the  principal  debtor  furnishes  another  instance  of  Qy^^tjo^ 
the  discharge  of  a  contract  otherwise  than  by  performance, 
or  by  the  indirect  operation  of  rules  of  procedure.  By 
analogy  with  the  bankruptcy  decisions  just  cited,  such  a 
discharge  by  the  law  of  the  place  where  the  surety 
entered  into  his  obligation  should  be  accepted  in  all 
countries  alike.  In  cases  where  the  surety's  contract  is 
to  pay  in  a  different  country  from  that  where  he  enters 
into  his  agreement  some  doubt  may  be  felt ;  but  inasmuch 
as  the  discharge  by  the  action  of  the  principals  is  neither 
a  mode  of  performance  nor  a  substitute  for  it,  the  law  of 
the  place  where  the  contract  was  made  seems  the  proper 
one  to  govern.  The  point  is  barren  of  authority,  but  it  is 
quite  clear  that  the  lex  fori  can  have  nothing  to  do  with 
the  matter ;  and  this  inherent  liability  to  discharge  is  in 
reality  one  of  the  incidents  of  the  obligation  which  the 
lex  contractus  claims  to  decide.  It  has  been  already  said 
that  this  lex  contractus  is  selected  by  the  intention  of  the 
parties,  but  that  primd  facie  it  will  be  the  law  of  the  place 
where  the  contract  is  entered  into.(a) 

This  principle,  that  the  law  which  was  originally  intended 
to  govern  the  nature  of  the  obligation  must  decide  what  is 
and  what  is  not  a  discharge,  is  applicable  in  strictness 

(a)  The  question  of  the  liability  of  a  surety,  and  its  transmissjon  to  his 
heir  is,  it  may  be  remarked,  the  only  subject  on  which  any  indication  is 
found  in  Roman  jurisprudence  of  private  international  law.  "  The  heir  of  a 
fid^-promissor,"  saii  Qaiaa,  "is  not  bound  by  the  contract  of  suretyship  ; 
unless  the  question  of  a  foreign  jide-prommor  is  under  consideration,  and 
the  law  of  his  State  differs  from  ours  on  this  point "  (Gains,  III.  120  ;  see 
ibid  III  96)  Itisprobable,  however,  that  Gains  contemplated  the  case  ot 
a  coiitrac't  made  abroad, in  the  State  to  which  all  the  parties  belonged:  and 
meant  merely  that  in  the  event  of  the  contract  of  suretyship  coming  before 
the  ;^<aor  peregrinus,  he  would  not  adopt  the  Eoman  law  simply  as  the 
lex  fori. 

2  G 
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only  to  those  discharges  the  liability  to  which  was  not 
necessarily  foreseen  as  an  incident  of  the  contract,  and 
which  are  not  brought  about  by  the  will  and  choice  of 
the  parties  themselves.  A  contract  may,  in  a  certain 
sense,  be  discharged  by  a  Twvation;  which  is  not  a 
Discharge  by  performance,  but  may  be  regarded  as  an  agreed  substitute 
novation.  £qj,  performance.  There  can  be  no  doubt  that  a  novation 
discharging  the  original  obligation,  and  putting  a  new 
one  in  its  place,  if  made  according  to  the  law  of  the  place 
where  performance  was  intended  to  take  place,  would  be 
regarded  as  valid  even  in  the  courts  of  the  origiaal  place 
of  celebration.  Nor  can  any  good  reason  be  assigned  why 
equal  effect  should  not  be  given  to  a  release,  extinguish- 
ment, or  novation  made  in  any  other  country  ia  accordance 
with  the  lex  loci;  except  the  argument  which  claims 
respect  for  the  inherent  liability  to  discharge  or  the 
inherent  permanence  of  the  original  obligation.  The 
inherent  nature  of  the  obligation  ought,  no  doubt,  to  be 
strong  enough  to  prevail  against  all  incidents  of  law  or 
fact  except  the  will,  expressed  in  action,  of  the  contracting 
parties;  but  they  are  unquestionably  competent  to  put 
an  end  to  it  whenever  they  please,  and  may  reasonably 
suppose  that  an  act  or  contract  according  to  the  forms  of 
the  place  where  they  happen  to  be  is  the  most  effectual 
way  of  doing  so.  Accordingly,  it  is  said  by  Lord  Brougham 
in  Warrender  v.  War  render, (a)  combating  the  contention 
that  a  Scotch  divorce  was  incompetent  to  dissolve  the 
marriage  in  England  of  a  domiciled  Scotchman ;  "  in  what 
other  contract  of  a  nature  merely  personal — in  what  other 
transaction  between  men — is  such  a  rule  ever  applied? 
such  an  arbitrary  and  gratuitous  distinction  made  ?  such 
an  exception  raised  to  the  universal  position,  that  things 
are  to  be  dissolved  by  the  same  process  whereby  they  are 
bound  together ;  or,  rather,  that  the  tie  is  to  be  loosened 
by  reversing  the  operation  which  knit  it,  but  reversing 
the  operation  according  to  the  same  rules  ?  What  gave 
force  to  the  ligament  ?  If  a  contract  for  sale  of  a  chattel 
(a)  9  Bligh,  89,  at  p.  124. 
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is  made,  or  an  obligation  of  debt  is  incurred,  or  a  chattel  Part  ni. 
is  pledged  in  one  country,  the  sale  may  be  annulled,  the  _^" 
debt  released,  and  the  pledge  redeemed  by  the  law  and  by  Cap.  vm. 
the  forms  of  another  country  in  which  the  parties  happen 
to  reside,  and  in  whose  courts  their  rights  and  obligations 
«ome  in  question  ;  unless  there  was  an  express  stipulation 
in  the  contract  itself  against  such  avoidance,  release,  or 
redemption."  The  word  "  reside  "  is  used  in  the  passage 
just  cited,  but  should  not  be  taken  as  implying  any  neces- 
sity that  the  parties  should  be  domiciled  in  the  country 
where  the  avoidance,  release,  or  redemption  takes  place. 
In  the  case  before  Lord  Brougham,  the  question  was  as  to 
the  liability  to  dissolution  of  a  marriage  contract,  which 
difiFers  essentially,  as  has  been  already  pointed  out,(a)  from 
the  commercial  contracts  of  every-day  life.  Such  instances 
as  the  release  of  a  debt,  the  redemption  of  a  pledge,  or  the 
annulling  of  a  sale  are  themselves  in  the  nature  of  con- 
tractual acts;  and  as  to  these  the  law  of  the  domicil  of 
the  parties  has  nothing  to  do  either  with  their  capacity  to 
act  or  the  necessary  forms  and  mode  of  acting. 

ESSENTIALS   OF  THE   CONTRACT. 

Generally,  the  essentials  of  a  contract  are  governed  by  p  375- 
that  law  which  the  parties  intended  by  their  agreement 
to  adopt. 

This  law,  primd  facie,  is  the  law  of  the  place  where  the 
contract  was  made  (lex  loci  celebrationis) ;  but  may  be  any 
other  which  the  parties  have  sufficiently  indicated  their 
intention  of  adopting. 

(i)  The  coTtstmction  and  interpretation  of  contracts  is  pp.  378  387. 
primd  facie  a  matter  for  the  lex  loci  celebrationis,  but  the 
object  and  subject-matter  of  the  contract,  the  domicil  of 
the  parties,  and  the  place  of  intended  performance,  may 
«ach  and  all  indicate  that  the  parties  intended  to  refer 
the  interpretation  of  their  language  to  a  different  law.(&) 

(a)  Ante,  p.  339- 

(5)  As  to  the  construction  and  interpretation  of  bills  of  exchange,  see  the 
Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  0.  61),  s.  72,  (2). 
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Pakt  in.         (2)  The  Tiature  and  incidents  of  the  oUigation  are  also. 

^^'       primd  facie  governed  by  tlie  lex  loci  celebrationis,  as  the 

Cap.  yiii.    law  whicli  the  parties  are  presumed  to  have  intended  to 

pp.  387-392.  apply  to  the  unforeseen  incidents  of  the  vinculum  or 
legal  tie. 

PP-  393-410-  But  in  contracts  of  afEreightment  and  bottomry  bonds, 
the  parties  are  presumed  to  have  contracted  with  reference- 
to  the  law  of  the  ship's  flag,  that  flag  being  a  notice  to 
all  the  world  of  the  extent  of  the  master's  authority  to 
bind  his  owners.     The  validity,  however,  of  a  sale  by  the 

pp.  411-417.  master  of  the  ship  or  cargo,  in  a  foreign  port,  depends 
upon  the  lex  loci  actus,  which  governs  the  transfer,  without 
reference  to  the  law  of  the  flag. 

p.  418.  The  nature  and  eztent  of  an  agent's  authority  depend 

primd  facie  upon  the  law  of  the  place  where  he  is  found 
acting  as  agent. 

And  where  it  is  expressly  or  impliedly  agreed  that  any 
future  incidents  of  the  contract  shall  be  governed  by  the 
law  of  the  place  where  they  arise,  that  law  will,  of  course, 
so  far  prevail. 

pp.  427, 450.  Thus  all  incidents  of  performance  will  be  governed  by 
the  law  of  the  place  of  performance. 

pp.  430-442.        The  form  of  the  drawing,  acceptance,  and  indorsement 

Bills  of  Ex-     of  bills  of  exchange  depends  upon  the  law  of  the  place 

i882^(4i;  ScaS  ^^^J"®  *^6  lt)ill  is  drawn,  accepted,  or  indorsed. 

Viot.  0.  61),         But  a  bill  issued  abroad  is  not  invalid  by  reason^  only 

*■  ^^'  that  it  is  not  stamped  in  accordance  with  the  law  of  the 

place  of  issue. 

And  a  bill  issued  abroad,  which  conforms  to  the  requi- 
sites of  English  law,  may  be  treated  as  valid  for  the  pur- 
pose of  enforcing  payment,  as  between  all  parties  who 
negotiate,  hold,  or  become  parties  to  it  in  the  United 
Kingdom. 

The  duties  of  the  holder  as  to  presentment  for  payment 
or  acceptance,  and  the  necessity  for  a  sufficiency  of  a  pro- 
test or  notice  of  dishonour,  or  otherwise,  are  determined 
by  the  law  of  the  place  where  the  act  is  done,  or  the  bill  is 
dishonoured. 
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The  law  of  the  place  of  payment  determines  the  due    Part  HI. 

date,  and  the  amount  is  calculated  on  the  rate  of  exchange        ;^^- 

at  the  place  of  payment.  Cap.  vin. 

The  nature  and  incidents  of  a  contract  entered  into  bv 

J  p.  447- 
an  agent  m  a  foreign  place,  and  the  extent  of  the  agent's 

authority,  would  also  seem  to  depend,  primd  facie,  upon 

the  law  of  the  place  where  the  agent  contracts. 

But  in  contracts  of   affreightment  and  hypothecation 

entered  into  by  a  master  of  a  ship,  the  contract  between 

the  owners  and  freighters  is  referred  to  the  law  of  the 

ship's  flag;   and  qiimre,  whether  this  principle  does  not 

extend  to  all  contracts   entered   into    by  the  master  on 

behalf  of  the  owners  ? 

(3)  FerformaTice  of  the  Contract. — Performance  or  non-  p.  450. 
performance  of  a  contract,  and  the  conseqiient  dissolution 

of  the  obligation,  is  tested  by  the  law  of  the  place  where 
the  contract  was  intended  to  be  performed. 

Qucere,  whether  the  unforeseen  incidents  of  the  obliga-* 
tion,  which  arise  in  the  course  of  performance,  are  governed 
by  the  lex  loci  celebrationis  or  solutionis  ?  SemUe,  the  former, 
at  any  rate  if  any  external  facts,  such  as  the  domicil  of 
the  parties,  tend  to  indicate  an  intention  to  adopt  that 
law. 

The  illegality,  by  the  law  of  the  place  of  performance  p  ^^j 
of  the  performance  contracted  for  invalidates  the  contract 
ah  initio. 

(4)  Discharge  of  the  Contract  otherioise  than  by  Perform-  p.  458. 
atice. — The  discharge  of  a  contract,  when  not  the  natural 
result  of  the  agreement,  nor  the  indirect  consequence  of 

the  rules  of  the  lex  fori  as  to  the  time  within  which  a 
remedy  must  be  sought,  may  be  effected  by  the  law  of 
the  place  where  the  contract  was  made. 

A  discharge  by  the  laws  or  tribunals  of  a  paramount  p.  460. 
Legislature,  such  as  that  of  the  United  Kingdom,  will  bind 
tribunals  of   the  subordinate  jurisdictions,  wherever  the 
contract  was  made,  if  the  paramount  Legislature  intended 
it  to  have  that  effect. 

But  a  discharge,  to  claim  recognition  in  a  foreign  court,  p.  464. 
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Paet  III.     must  be  an  absolute  discHarge  of  the  obligation,  and  not  a 
Acts.  j?       i     i?  j 
mere  reiusal  or  a  remedy. 

Cap.  viit.        A  contract  may  also  be  discharged  by  a  novation  or  a 

p.  466.  release,  forming  a  new   agreement  between  the  parties, 

and  executed  according  to  the  requirements  of  the  leos  loci 

actus. 


TORTS. 
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Acts. 

TORTS.  ^  — ;,, 

Cap.  IX. 


The  question  of  the  proper  law  applicable  to  an  action  Torts- 
based  upon  a  tort  committed  abroad,  and  of  the  proper  •'«"''^*"'re. 
forum  in  which  that  law  should  be  applied,  has  not  arisen 
so  frequently  as  the  corresponding  doubt  with  respect  to 
contracts,  but  has  nevertheless  been  the  subject  of  late 
years  of  careful  judicial  consideration.  It  may  be  con- 
veniently considered  under  three  heads : — (i.)  Jurisdiction 
with  respect  to  torts,  (ii.)  the  measure  of  the  wrong  done, 
(iii.)  the  measure  of  the  remedy. 

(i.)  Jurisdiction  with  respect  to  Torts. — The  formal  dis- 
tinction between  local  and  transitory  actions,  arising  from 
the  old  rules  as  to  venue,  has  been  already  sufficiently 
considered ;  (a)  and  it  need  only  be  remarked  that  it 
operated  upon  actions  based  on  tort  in  exactly  the  same 
way  as  upon  actions  based  on  contracts.  Thus  an  action  Torts  to 
for  a  trespass  or  other  tort  to  foreign  land  was  formerly  ""^^'S"!  and. 
excluded  from  the  English  courts,  not  on  any  principle 
of  private  international  law,  but  on  the  technical  ground 
that  it  was  absolutely  necessary,  for  purposes  of  procedure, 
that  the  locality  of  the  alleged  grievance  should  be  a 
country  within  English  jurisdiction,  where  the  action  in 
question  could  be  tried  according  to  English  law.  This 
was  first  definitely  held  in  Skinner  v.  East  India  Com- 
pany,(b)  so  long  ago  as  1665  ;  but  the  soundness  of  the 
rule  was  subsequently  questioned  by  Lord  Mansfield,(c) 
who  took  a  distinction  between  actions  which  concerned 

(o)  Ante,  p.  324.  (6)  Cited  in  Cowp.  16 

(c)  Mostyn  v.  Fabrigas,  Cowp.  180. 
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Paet  III.    the  title  to  or  possession  of  foreign  immovables,  and 
_f^'       actions  for  personal  damages  for  torts  to  those  immov- 
Cap.  IX.     ables.     The  full  effect  of  the  existing  rules  as  to  venue 
Torts—      ^^s  not  recognised  in  this  expression  of  opinion,  which 
Jurisdietion.  was  distinctly  overruled  in  Doulson  v.  Matthews.(a)    The 
strictness  of  the  rule,  that  no  action  which  was  local  iu 
the  contemplation  of  English  law  could  be  brought  in  an 
English  court,  was  thus  again  established,  but  on  the 
Abolition  of     technical  ground  of  the  rules  as  to  vernie  alone.    Now 
venu°.  ^^^*  these  have  been  abolished  by  the  Judicature  Aots,(6) 

the  question  again  appears  open  for  discussion.  In  a 
case  which  was  decided  after  this  alteration  in  the  law,(c) 
the  litigants  had  by  agreement  waived  any  objection  to 
the  jurisdiction  of  the  Court  that  might  otherwise  have 
been  taken,  or  the  point  would  have  directly  arisen. 
The  action  was  brought  by  an  English  company,  who 
owned  a  pier  in  Spain,  against  an  English  shipowner 
for  damage  done  to  the  pier  by  the  vessel  coming  into 
collision  with  it.  The  pier  was  of  course  an  integral 
portion  of  Spanish  soil;  and  after  laying  down  the 
general  rule,  that  no  action  can  be  maintained  in 
England  for  a  wrongful  act,  unless  it  is  wrongful  both 
by  English  law  and  by  the  law  of  the  place  where  it  was 
committed,  Mellish,  L. J.,  proceeded  as  follows :  "  Whether 
the  rule  as  to  wrongful  acts  to  immovable  property  in  a 
foreign  country  does  not  go  still  further,  and  prevei^  an 
action  from  being  brought  at  all,  is  a  question  which  it  is 
not  necessary  to  determine  in  this  case ;  because,  having 
regard  to  the  consent  of  the  parties  and  the  agreement 
that  has  been  come  to,  no  objection  to  the  jurisdiction 
could  be  taken."  So  it  was  said  by  James,  L.J.,  in  the 
same  case,  that  had  it  not  been  for  the  agreement  of  the 
parties,  very  grave  diflBculties  might  have  arisen  as  to  the 
jurisdiction  of  the  Court  to  entertain  any  action  or  pro- 
ceedings whatever  with  respect  to  injuries  done  to  foreign 
soil.     That  difficulties  would  arise  there  can  be  no  doubt, 

(a)  4  T.  K.  503.  (6 )  38  &  39  Vict.  c.  77 ;  Order  xxxvi.  r.  I. 

(c)  Tlie  M.  Moxlmm,  L.  E.  i  P.  D.  107. 
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as  the  abolition  of  the  rules  of  venue  has  cut  away  the     Pakt  III. 
main  ground  upon  which  the   earlier  decisions  on  the       1^' 
poiat  were  founded ;  but  it  is  submitted  that  the  result     Cap.  IX. 
of  the  change  has  been  to  make  the  reasoning  of  Lord      Torts— 
Mansfield  in  Mostyn  v.  Fabrigas  (a)  applicable  to  its  full  Jurisdiction. 
extent,  and  to  remove  all  reasons  that  existed  previously 
from  excluding  actions  for  damages  in  respect  of  injuries 
done  to  foreign   immovables  from   English  Courts.     So 
long  as  the  rules  as  to  venue  remained  in  force  there  was, 
as  Lord  Mansfield  said,  a  formal  and  a  substantial  distiac- 
tion  between  certain  actions.      The  distinction  between  Local  and 
local   and  transitory  actions  was  formal — based  on  the  aotions!'^^ 
necessities  and  technicalities  of  English  law,  and  capable 
of  being  modified  as  it  had  been  created.     The  substantial 
distinction  was  that  between  actions  the  object  of  which 
could  not  be  attained  by  an  English  judgment,  and  those 
to  which  an  English  writ  could  give  full  satisfaction — the 
former  category  comprising  only  those  actions  which  were 
brought  for  the  title  to  or  possession  of  immovable  property 
abroad.      Actions  for  personal   chattels  actually  situate 
within  foreign  jurisdiction  could  of  course  be  satisfied  if 
the  defendant  owner  was  within  the  control  of  an  English 
Court,  and  were  not  excluded  by  any  principle  of  inter- 
national law  like  that  which  hedges  the  soil  of  a  foreign 
State  with  an  inviolable  sanctity.     The  formal  distinction 
has  now  been  abolished,  and  the  substantial  distinction 
alone  remains ;  but  the  substantial  distinction  never  did 
affect  such  actions  as  those  now  under  consideration — 
actions,  that  is,  not  for  the  title  to  or  possession  of  foreign 
immovables,  but  for  compensation  in  pecuniary  damages 
for  injuries  done  to  them,  brought  against  the  person  of 
the  owner,  and  to  be  satisfied  out  of  his  movable  personal 
estate.    It  would  therefore  seem  that  no  reason  now  exists 
on  principle  why  the  latter  class  of  actions  should  not  be 
maintained  in  an   English   court,  subject  to  those  rules 
and  restrictions  by  which  all  actions  for  torbs  committed 
abroad  are  governed,  and  which  will  be  preseiitly  stated.  (6) 
(a)  Cited  Cowp.  167.  (6)  I«fr^,  P-  476- 
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Part  III.     The  dicta,  however,  of  the  judges  in  the  case  of  The  M. 
;^f^'       Moxham,{a)  which  have  just  been  quoted,  show  that  the 

Cap.  IX.     question  can  from  no  point  of  view  be  regarded  as  free 
Torts—      from  doubt. 
Jurisdiction.       The  question  of  the  jurisdiction  of  English  Courts  'to 
try  actions  based  on  torts  to  foreign  immovables  has  thus 
been  shown  to  depend  chiefly,  if  not  entirely,  upon  the 
history  of  the  law  of  venue,  and  its  recent  abolition. 
Personal  torts,  which  were  transitory  and  not  local  in  their 
nature,  were  of  course  not  affected  by  the  old  restriction. 
The  King's      There  was  at  one  time,  however,  another   cause  which 
peace.  might  be  regarded  as  limiting  the  jurisdiction  with  respect 

to  certain  personal  trespasses,  as  assault.  In  the  form  of 
declaration  for  assault  which  was  in  use  before  the 
Common  Law  Procedure  Act,  1852,  the  assault  required 
to  be  laid  and  proved  contra  pctcem  regis;  a  condition 
which  of  course  could  not  be  strictly  complied  with  if  it 
had  taken  place  without  the  jurisdiction ;  and  Lord  Mans- 
field expressed  a  doubt  whether  this  would  not  exclude 
the  competency  of  the  English  Courts  to  try  such  cases  at 
all.(&)  So  far  as  this  doubt  was  a  technical  one,  based 
on  the  necessities  of  English  procedure,  it  has  of  course 
been  removed ;  nor  does  it  in  fact  seem  to  have  had  any 
foundation  in  international  principles.  "  The  right  of  all 
persons,"  said  Selwyn,  L.J.,  "  whether  British  subjects  or 
aliens,  to  sue  in  the  English  courts  for  damages  in  respect 
of  torts  committed  in  foreign  countries,  has  long  since 
been  established,  and  ....  there  seems  to  be  no  reason 
why  aliens  should  not  sue  in  England  for  personal  in- 
juries done  to  them  by  other  aliens  abroad,  when  such 
injuries  are  actionable  both  by  the  law  of  England  and 
also  by  that  of  the  country  where  they  are  committed ; 
and  the  impression  which  had  prevailed  to  the  contrary 
seems  to  be  erroneous. "(c)  Deferring  for  the  present  the 
subject  of  the  measure  of  the  wrong  done,  or  of  the  remedy 


a]  'L.JR.  1  P.  D.  107. 


Mostyn  v.  Fabrigas,  i  Sm.  L.  C.  600,  658  ;  S.  C.  Cowp.  161. 
(c)'  27je  HaUey,  L.  E.  2  P.  C.  193,  202;   The  Amalia,  i  Moo.  P.  C.  N.  S. 
484. 
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available,  the  question  of  jurisdiction   seems  to  be  put     Part  III. 
beyond  all  reasonable  doubt ;   and  it  may  therefore  be  "™' 

assumed  that  an  English  Court  has  a  right  to  entertain  Cap.  IX. 
all  actions  for  personal  wrongs,  wherever  and  by  whom-  TortB— 
soever  committed,(a)  without  any  breach  either  of  the  Nature. 
comity  of  nations  or  the  technical  requirements  of  English 
law.  With  respect  to  the  high  seas,  it  would  appear  that, 
originally  and  independently  of  statute,  the  English  Court 
of  Admiralty  exercised  jurisdiction  over  all  torts  on  the 
high  seas.  (J)  And  for  the  purposes  of  jurisdiction,  it  would 
seem  that  there  is  no  distinction  between  the  high  seas 
and  other  waters  or  harbours  "  where  great  ships  lie  and 
hover, "(c)  though  the  last  class  of  cases  seems  confined  to 
wrongs  (whether  viewed  as  crimes  or  torts)  committed  on 
board  British  ships,  regarded  as  "  floating  islands."  But 
the  Admiralty  Court  (now  the  Probate,  Divorce,  and  Ad- 
miralty Division)  has  not  jurisdiction  to  entertain  an 
action  in  rem  for  damages  for  loss  of  life  under  Lord  Camp- 
bell's Act  (9  &  10  Vict.  c.  93),  that  jurisdiction  not  being 
transferred  to  the  Court  by  24  Vict.  c.  io.(<^) 

It  has  been  already  shown,  when  dealing  with  contracts,  Service  out  of 
that  the  question  of  service  out  of  the  jurisdiction  is  entirely  ^ioti""^—  h 
regulated  by  Order  xi.  r.  x,  of  the  Supreme  Court  Rules,  allowed, 
which  is  intended  by  the  Legislature  as  a  complete   code 
on  the  subject. (e)     And  "it  is  to  be  observed  that  the 
power  which  previously  existed,  of  allowing  service  out  of 
the  jurisdiction  is  taken  away,  except  so  far  as  such  a  power 
is  involved  in  sub-classes  (a),  (c),  (f )."(/)      Thus,  where 

(o)  Except,  of  course,  torts  done,  authorised,  or  sanctioned  by  a  sovereign 
Power  :  Buron  v.  Denman,  2  Ex.  167  ;  ante,  p.  141. 

(6)  TJie  Valant  (1842),  i  W.  Eob.  383  ;  The  Lagan  or  Mimax  ^1838), 

3  Haggi  Adm.  418 ;  Tlie  Hercules  (1819),  2  Dod.  353 ;  Tlie  Suckers  (1801), 

4  C.  Robv  73 ;  De  Lovio  v.  £oit,  2  Gallison,  398  (Am.).  In  the  last-cited 
case  it  was  said  by  Story,  J.,  that  the  English  Court  of  Admiralty  had 
jurisdiction  over  all  torts  committed  on  the  high  seas,  and  in  harbours  within 
"the  ebb  and  flow  of  the  tide,  quoting  the  Black  Book  (<emp.  circo  Edward  III.) 

(c)  Seg.  V.  Carr,  10  Q.  B.  D.  76  ;  Meg.  v.  Anderson,  L.  E.  i  C.  C.  E. 
161,  167 ;  Beg.  v.  Allen,  1  Moo.  C.  C.  494;  Seg.  v.  Jemot,  cited  in  Seg.  v. 
Anderson,  p.  168. 

(d)  The  Vera  Oruz  (2),  9  P.  D.  96  ;  10  App.  Cas.  59. 

(e)  Be  Eager,  22  Ch.  D.  87. 

■    (/)  Per  HuddlestoH,  B.,  in  Lenders  v.  Anderson,  12  Q.  B.  D.  50.    Of. 
Field  V.  Bennett,  i  Times  Law  Eep.  374. 
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Pakt  III. 

Acts. 

Gap.  IX. 

Tarts- 
Nature. 


Tort  must  be 
actionable  by 
lex  fori  and 
lex  loci. 


damages  only  are  proved  within  the  jurisdiction,  leave 
cannot  be  given.(a)  The  sub-clauses  of  Order  xi.  r.  i, 
referred  to  by  Huddleston,  B.,  are  as  follow : — 

I.  Service  out  of  the  jurisdiction  of  a  writ  of  summons, 
or  notice  (6)  of  a  writ  of  summons,  may  be  allowed  by 
the  Court  or  a  judge,  whenever — 

(a)  The  whole  subject-matter  of  the  action  is  land,  sit- 
uate within  the  jurisdiction  (with  or  without  rents 
or  profits) ;  or 

(c)  Any  relief  is  sought  against  any  person  domiciled 

or  ordinarily  resident  within  thejarisdiction  (see 
ante,  p.  331);  or 
(f)  Any  injunction  is  sought  as  to  anything  to  be  done 
within  the  jurisdiction,  or  any  nuisance  within 
the  jurisdiction  is  sought  to   be  prevented  or 
removed,  whether  damages  are  or  are  not  also 
sought  in  respect  thereof. 
Under    (f)    leave  for  service  abroad  has  been  granted 
where  an  injunction  was  sought  to  restrain  the  defendant 
from  publishing  a  libel  within  the  jurisdiction.(c) 

(ii.)  Measure  of  the  wrong  done. — The  English  Court, 
having  jurisdiction  to  entertain  in  the  first  instance  any 
claim  in  respect  of  an  alleged  foreign  tort,  has  next  to 
ascertain  whether  the  act  complained  of  was  in  fact  un- 
lawful. By  what  law  is  it  to  be  guided  in  so  doing  ?  the 
law  of  the  country  where  the  act  was  committed  ?  or  that 
of  England,  where  the  remedy  is  sought  ?  The  answer  to 
this  has  already  indirectly  been  given.  The  action  com- 
plained of  must  have  been  a  legal  wrong  both  by  the  law 
of  the  place  where  it  was  done,  and  by  the  law  of  England, 
where  the  action  for  damages  is  brought.  "As  a  general 
rule,"  said  Willes,  J.,  delivering  the  judgment  of  the  Court 
of  Exchequer  Chamber  in  PJiillips  v.  Eyre,(d)  "  in  order  to 
found  a  suit  in  England  for  a  wrong  alleged  to  have  been 

(d)  Sliearman  v.  Findlay,^  32  W.  E.  122. 

(6)  By  Order  xi.  r.  6,  notice  of  tbe  writ  can  be  served  when  the  defend- 
ant ie  neither  a  British  subject  nor  in  British  dominions. 

(c)  Tozier  v.  HawkinSji^  Q.  B.  D.  680.  Cf.  Bree  f.Marescaua:,  7  Q.  B.  D, 
434-  W  L-  K.  6  Q.  B.  i,  28. 
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committed  abroad,  two  conditions  must  be  fulfilled.  First,  Part  III. 
the  wrong  must  be  of  such  a  character  that  it  would  have  _^' 
been  actionable  if  committed  in  England;  therefore,  in  Cap.  IX. 
TheHalUyioi)  the  Judicial  Committee  pronounced  against  Torts— 
a  suit  in  the  Admiralty  founded  upon  a  liability  by  the  Nature. 
law  of  Belgium  for  collision  caused  by  the  act  of  a  pilot 
whom  the  shipowner  was  compelled  by  that  law  to  employ, 
and  for  whom,  therefore,  as  not  being  his  agent,  he  was  not 
responsible  by  English  law.  Secondly,  the  act  must  not 
have  been  justifiable  by  the  law  of  the  place  where  it  was 
done."  So  it  is  said  by  Mellish,  L.J.,  in  the  case  of  The 
M.  Moxham  (h) :  "  The  law  respecting  personal  injuries 
and  respecting  wrongs  to  personal  property  appears  to  me 
to  be  perfectly  settled  that  no  action  can  be  maintained 
in  the  courts  of  this  country  on  account  of  a  wrongful 
act  either  to  a  person,  or  to  personal  property,  committed 
within  the  jurisdiction  of  a  foreign  country,  unless  the 
act  is  wrongful  by  the  law  of  the  country  where  it  is  com- 
mitted, and  also  wrongful  by  the  law  of  this  country." 
The  first  part  of  this  condition,  that  no  action  can  be 
maintained  for  an  act  wrongful  by  the  law  of  England, 
but  legal  or  legalised  by  ex  post  facto  legislation  in  the  Tort— when 
country  where  it  was  committed,  is  the  proposition  which  i^'^^^  ^ 
has  most  frequently  been  the  subject  of  debate.  In  Blad's 
Case,(c)  Lord  Nottingham  held  that  a  seizure  in  Iceland, 
authorised  by  the  Danish  Government  and  valid  by  the 
law  of  the  place,  could  not  be  questioned  by  civil  action 
in  England,  although  the  plaintiff,  an  Englishman,  in- 
sisted that  the  seizure  was  in  violation  of  a  treaty  between 
this  country  and  Denmark — a  matter  for  remonstrance 
between  the  Governments,  not  for  litigation  between  the 
subjects.  In  Ddbree  v.  Napier,(d)  Admiral  Napier  having, 
when  in  the  service  of  the  Queen  of  Portugal,  captured  in 
Portuguese  waters  an  English  ship  breaking  blockade,  was 
held  to  be  civilly  justified,  by  the  law  of  Portugal  and  the 
law  of  nations,  though  his  serving  a  foreign  prince  was 

(a)  L.  R.  2  P.  C.  193-  W  L.  E.  i  P.  D.  107,  at  p.  in. 

(c)  3  Swan.  603  ;  Blad  t.  Bamfield,  ibid.  604.        (d)  2  Bing.  N.  C.  781. 
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Pakt  III.     contrary  to  Englisli  law,  and  subjected  him  to  penalties 
^f^'       under  the  Foreign  Enlistment  Act.     So  it  was  held  that 

Cap.  IX.      the  master  of  an  English  vessel,  indicted  for  an  assault 
Torts—      ^^^  false  imprisonment,  who   had  contracted  with  the 

Nature.  Chilian  Government  to  carry  certain  banished  prisoners 
from  Chili  to  Liverpool,  and  had  in  fact  done  so,  after 
receiving  and  imprisoning  the  prisoners  at  Chili,  could 
justify  his  acts  under  the  authority  of  the  Chilian  Govern- 
ment in  respect  of  all  that  had  taken  place  within  the 
local  jurisdiction  of  ChiH,  but  not  in  respect  of  the  con- 
tinued imprisonment  when  the  ship  had  passed  out  of 
ChUian  waters.(a)  This  was  a  case  of  criminal  indict- 
ment, but  the  reasons  of  the  decision  would  of  course  have 
been  equally  applicable  to  a  civil  action  for  false  imprison- 
ment or  trespass  to  the  person.  "  We  assume,"  said 
Erie,  C.J.,  "  that  the  Chilian  Government  could  justify  all 
that  it  did  within  its  own  territory,  and  we  think  it  follows 
that  the  defendant  can  justify  all  that  he  did  there  as 
agent  for  the  Government  and  under  its  authority."  In 
Phillips  V.  IIyre,(b)  the  last  decision  of  importance  on  the 
subject,  the  defendant  pleaded,  to  an  action  for  false  im- 
prisonment and  assault  in  the  island  of  Jamaica,  that 
since  the  grievances  complained  of  a  retrospective  Act  of 
indemnity  had  been  passed  by  the  Legislature  of  Jamaica, 
and  it  was  held  that  this  was  a  sufficient  answer  to  the 
action;  although  the  defendant  was  at  the  time  the 
Governor  of  Jamaica,  and  had  assented  to  the  passing  of 
the  Act,  which  could  not  have  become  law  without  his 
sanction.  This  case  was  decided  upon  demurrer ;  but  in 
the  leading  case  of  Mostyn  v.  Fabrigas,(c)  where  an 
action  was  brought  against  the  Governor  of  Minorca  for  a 
similar  trespass,  the  justification  pleaded  by  the  defendant, 
that  he  had  acted  under  the  law  of  the  island  and  solely 
in  his  official  capacity,  was  negatived  by  the  jury,  and  the 
question  of  the  extra-territorial  operation  of  the  local  law 

(a)  E.  V.  Lesley,  29  L.  J.  M.  C.  97 ;  Bell,  C.  C.  220. 
h)  L.  R.  6  Q.  B.  I ;  S.  C.  L.  R.  4  Q.  B.  225  ;    see  TJie  BaJley,  L.  R 
2  P.  C.  193,  refened  to  by  Willes,  J.,  in  his  judgment  cited  above. 
(c)  Cowp.  161  ;  I  Sm.  L.  C.  658. 
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did   not  therefore   arise.     It  was,  however,  accorded  an     Part  III. 
implied  recognition   by  the   Privy   Council  in  Hart   v.        ^^' 
Gunvpach.(a)     In  that  case  an  action  was  brought,  in  the     Cap.  IX. 
British  Supreme  Court  for  China  and  Japan,  for  false  and      Tarts— 
fraudulent  representations  made  by  the  defendant,  occupy-      Nature. 
ing  an  official  post  in  the  service  of  the  Emperor  of  China, 
to  the  principal  of  the  Foreign  Board  at  Pekin,  respecting 
the  conduct  of  the  plaintiff  as  a  professor  in  the  college 
established  there,  which  led  to  his  dismissal  by  that  Board. 
In  ordering  a  new  trial  on  the  ground  of  misdirection,  it 
was  said  that,  if  it  were  shown  that,  by  the  law  and  customs 
of  China,  officers  in  the  service  of  the  Government  were 
absolutely  protected  in  making  reports  concerning  their 
subordinates,  and  that  it  was  against  the  policy  of  that 
Empire  to  allow  them  to  be  questioned  by  any  Court,  it 
might  be  proper  to  hold  that  it  would  be  contrary  to  the 
comity  of  nations,  and  therefore  contrary  to  public  policy 
in  the  eyes  of  an  English  Court,  to  allow  a  British  subject, 
who  had  voluntarily  entered    into    the  service  of    the 
Chinese   Government,   to   maintain    any    action  for  the 
representations  in  question. 

These  authorities  seem,  therefore,  to  show  conclusively 
that  if  an  alleged  wrong  is  not  actionable  in  the  country 
where  it  is  committed,  no  damage  can  be  recovered  for  it 
in  England ;  but  a  doubt  has  been  raised  as  to  the  effect  Ciiminal 
of  the  foreign  law  in  those  cases  where  the  act  is  one  for  "^^^^^  l^^ 
which  criminal  proceedings  might  have  been  taken  in  the  not  actionable, 
courts  of  the  country  where  it  was  committed,  though  no  actionable 
damages  could  have  been  there  recovered.    Wightman,  J.,  elsewhere. 
intimated  an  opinion  that  if  a  trespass  was  not  lawful  or 
justifiable  by  the  law  of  the  country  where  it  was  com- 
mitted, the  mere   fact  that  no   remedy  by  recovery  of 
damages  was  given  by  that  law  would  not  deprive  the 
person  aggrieved  of  his  right  to  damages  given  by  the 
English  law,  at  any  rate  when  the  parties  were  British 
subjects. (&)     No    opinion   on    this  point  was,   however, 
necessary  for  the  decision  of  the  case,  as  the  pleadings 

(a)  L.  R.  4  P.  C.  439.  463-         (*)  ^'^^*  "•  Seymour,  i  H.  &  C.  219. 
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Paet  III.    were  held  not  to  contain  any  averment  that  damages  might 
^"™"       not  be  recovered  by  the  foreign  law  for  the  alleged  tres- 
Cap.  IX.     passes,  and  the  rest  of  the  Court  guarded  themselves  from 
Torts—      being  supposed  to  assent  to  the  dictum  referred  to.     The 
Natwre.      later  decisions  which  have  been  cited  appear  virtually  to 
overrule  it.     The  law  of  the  place  where  an  act  is  done 
defines  its  character  altogether,  and  pronounces  once  for 
all  whether  it  is  wrongful  and  actionable,  or  legal  and 
innocent.     It  may  of  course  stamp  it  as  wrongful,  but  not 
actionable,  as  in  Scott  v.  Seymour.     In  that  case  the  act  is 
not   a  wrong  to  the  individual,  but  only  to  the  State. 
Consequently,  the  individual  who   considers  himself  ag- 
grieved   cannot    claim   damages   for   that   which    is  no 
wrong   to   him,  either   in  the   country  where  the  act  is 
committed  or  in  any  other.     To  say  that  such  a  foreign 
law  gives  the  person  injured  a  criminal  remedy,  but  not  a 
civil  one,  and  that  the  question  is  therefore  one  of  pro- 
cedure for  the  lex  fori,  is  a  mistake.     The  individual  is 
given  no  remedy  at  all,  since  a  criminal  prosecution  is 
not  for  the  benefit  of  the  individual,  but  of  the  State. 
He  is  given  no  remedy  by  the  law  of  the  place  where  the 
act  is  done,  because  that  law  regards  him  as  having  suf- 
fered no  wrong,  and  the  law  of  any  tribunal  in  which  he 
may  afterwards  sue  should  accept  the  decision  of  that 
which   has   natural    and   primary    jurisdiction.      In  the 
words  of  Willes,  J.,  the  obligation  is  the  principal  to 
which  the  right  of  action  in  any  court  whatever  is  only 
accessory,  and  such  accessory,  according  to  the  maxim  of 
law,  follows  the  principal,  and  must  stand  or  fall  therewith. 
"  Bes,  qucB  accessorium  locum  ohtinent,  extinguuntur  cum 
res  principales  peremptce  sunt."    A  right  of  action,  whether 
it  arise  from  contract  governed  by  the  law  of  the  place,  or 
from  a  wrong,  is  equally  the  creature  of  the  law  of  the 
place,  and  subordinate  thereto.     The  terms  of  the  con- 
tract or  the  character  of  the  subject-matter  may  show 
that  the  parties  intended  their  bargain  to  be  governed  by 
some  other  law ;  but  primd  facie  it  falls  under  the  law  of 
the  place  where  it  was  made,     And  in  like  manner  the 
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civil  liability  arising  oat  of  a  wrong  derives  its  birth  from     Pabt  m. 
the  law  of  the  place,  and  its  character  is  determined  by       ^^' 
that  law.     Therefore,  an  act  committed  abroad,  if  valid     Cap.  IX. 
and  unquestionable  by  the  law  of  the  place,  cannot,  so  far      Torts— 
as  civil  liability  is  concerned,  be  drawn  in  question  else-     Remedy. 
where,  unless  by  force  of  some  distinct  exceptional  legis- 
lation,  superadding  a  liability  other  than  and  beside  that 
incident  to  the  act  itself.(a)     It  cannot,  however,  be  said 
that  these  dicta  are  necessarily  to  be  understood  as  giving 
a  sufficient  answer  to  the  opinion  expressed  by  Wight- 
man,  J.,  in  Scott  V.  Seym(mr,Q))  with  respect  to  the  case 
of  an  act  illegal  and  criminal,  but  not  actioTiaUe,  by  the 
law  of  the  place  where  it  was  committed ;  and  the  law  on 
this  branch  of  the  subject  can  scarcely  be  regarded  as  free 
from  doubt. 

When  the  act  complained  of  takes  place  in  a  locality  Tort  within 
over  which  no  municipal  law  extends,  so  as  to  be  compe-  ?°  .™".™?'P''' 
tent  to  decide  its  wrongful  or  innocent  nature,  it  would 
seem  (c)  that  the  lex  fori  must  necessarily  be  followed,  in 
the  absence  of  any  other  with  authority  to  speak.  Thus, 
in  an  action  by  a  submarine  telegraph  company  against 
the  foreign  owners  of  a  ship,  for  negligence  and  want  of 
proper  care  in  navigating  their  ship,  whereby  the  cable 
of  the  'plaintiffs,  stretching  from  Dover  to  Calais,  was 
damaged  by  the  defendants'  anchor,  it  was  apparently 
assumed  that  the  law  of  England  was  the  proper  measure 
of  the  negligence  complained  of,  and  of  its  actionable 
character,  whether  the  injury  was  done  to  the  cable 
within  or  without  the  limit  of  three  miles  from  the  Eng- 
lish shore.(c^     It  could  not,  of  course,  be  contended  that 

(a)  Per  Willes,  J.,  in  PhiUips  v.  Eyre,  L.  B.  6  Q.  B.  i,  28. 

\b)  I  H.  &  C.  219. 

(c)  Story  suggests  (§  423)  that,  with  respect  to  such  torts  as  these,  each 
nation  would  either  apply  its  own  law  (i.e.,  the  lex  fori),  or  would  apply  the 
same  law  that  the  nation  to  which  the  tort  feasor  belonged  would  apply  if 
the  circumstances  were  reversed,  following  the  rule  of  reciprocity.  See  The 
Qirolamo,  3  Hagg.  Ad.  169. 

{d)  Submarine  Telegra{ph  Co.  v.  Dickson,  l$0.  B.  N.  S.  759.  Ab  to  the 
three-mile  zone,  see  M.  v.  Keyn,  L.  E.  2  Ex.-  D.  63,  and  the  Territorial 
Waters  Jurisdiction  Act,  1878.  In  the  case  cited  in  the  text  it  was  alleged 
that  the  cable  was  lying  in  the  high  eeas  within  the  three-mile  zone  by  virtue 
of  a  charter  from  the  Crown. 

2   H 
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Part  III.    the  English  Court  had  not  jurisdiction  to  try  an  action  for 
•^°™"       personal  damages,  whatever  the  locality  of  the  /ac<«m,  on 

Gap.  IX.  the  principles  already  explained;  and  it  did  not  appear 
that  any  law  could  be  invoked  to  measure  a  tort  com- 
mitted on  the  high  seas,  or  (in  this  case)  on  the  soil  at 
the  bottom  of  the  high  seas,  but  the  law  of  the  forum 
in  which  'the  action  was  brought.  Torts  in  the  nature 
of  collisions  between  vessels  on  the  high  seas  are  within 
the  original  jurisdiction  of  the  High  Court  of  Admiralty, 
whatever  the  nationality  of  the  parties,  though  it  may 
be  that  the  Court  has  a  discretion  whether  or  not  it  will 
interfere  between  litigants  who  are  both  the  domiciled 
subjects  of  a  foreign  State ;  (a)  and  by  modem  statutes, 
the  same  Court  has  been  given  jurisdiction  over  any  claim 
for  damage  done  by  any  vessel,  whether  to  another  vessel 
or  to  person  or  property  in  some  other  form.(6)  These 
latter  torts  also  were  originally  within  the  jurisdiction  of 
the  Admiralty  Court,  according  to  Sir  E.  Phillimore  ia 
The  Sylph,(c)  in  which  case  the  statutory  jurisdiction 
just  referred  to  was  held  to  include  the  case  of  damage 
inflicted  by  a  steamer  on  the  River  Mersey  upon  a  diver 
during  his'  employment  at  the  bottom.  The  same  juris- 
diction had  been  already  applied  to  a  cause  of  damage 
against  a  ship  for  injury  to  a  breakwater. (<Q  It  is  perhaps 
superfluous  to  repeat  that  in  such  a  case,  if  the  breakwater 
injured  were  an  integral  part  of  the  soil  of  a  foreign  ptate, 
the  question  of  jurisdiction  will  arise  in  a  more  serious 
form.(«) 

(iii.)  Measure  of  the  Remedy. — The  general  rule  will  be 
stated  in  its  proper  place,(/)  that  all  questions  of  remedy 
or  procedure  belong  to  the  lex  fori  ;  and  the  theory  of  the 
remedy  available  in  case  of  tort  is  of  course  no  exception 
to  the  general  rule.   "  As  to  foreign  laws,"  says  Willes,  J., 


Kemedies 
governed  by 
lea:  fori. 


(a)  Per  Sir  E.  Phillimore,  in  The  Mali  Ivo,  L.  E.  2  A.  &  E.  356. 
(6)  24  Tict.  c.  10,  s. 


.  7  ;  3  &  4  Viot. .;.  65._ 

(c)  L.  K.  2  A.  &  E.  24.    The  law  on  this  branch  of  the  subject  is  ex- 
haustively collected  by  Story  in  De  Lovio  v.  JBoit,  2  Gallison,  398. 

(d)  The  llhla,  cited  in  note,  L.  E.  2  A.  &  E.  29. 

(e)  The  M.  Moxham,  L.  B.  i  P.  D.  107.  (/)  Infrd,,  Chap.  X. 
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"  which  affect  the  liability  of  parties  in  respect  of  bygone     Part  III. 
transactions,  the  law  is  clear  that  if  the  foreign  law  touches        ^f^ 
only  the  remedy  or  procedure  for  enforcing  the  obligation,     Cap.  IX. 
as  in  the  case  of  an  ordinary  statute  of  limitations,  such      Torts— 
law  is  no  bar  to  an  action  in  this  country;  but  if  the      Remedy. 
foreign  law  extinguishes  the  right,  it  is  a   bar   in  this 
country  equally  as  if  the  extinguishment  had  been  by  a 
release  of  the  party,  or  an  Act  of  our  own  Legislature."(a) 
The  question,  in  fact,  is  always  whether  the  foreign  law 
goes  to  the  nature  of  the  right,  the  essence  of  the  obliga- 
tion, or  whether  it  only  affects  the  manner  in  which  the 
right  is  to  be  enforced,  or  the  obligation  dissolved.     If 
the  latter   is  its  true  construction,  it  has  no  operation 
except  in  its  own  tribunals ;    if  the  former,  its  decision 
must  be  respected  by  all  Courts  alike.     In  the  words  of 
Willes,   J.,  which  have  been   already  cited,  "  the  civil 
liability  arising  out  of  a  wrong  derives  its  birth  from  the 
law  of  the  place,  and  its  character  is  determined  by  that 
law.     Therefore,  an  act  committed  abroad,  if  valid  and 
unquestionable  by  the  law  of  the  place,  cannot,  so  far 
as   civil    liability   is    concerned,    be   drawn   in    question 
elsewhere,  unless  by  force  of  some  distinct  exceptional 
legislation,  superadding  a  liability  other  than  and  beside 
that  incident  to  the  act  itself. "(6)     But  if  the  law  of  the  Lex  fori 
place  make  the  act  in  question  an  actionable  wrong,  it  is  liability"^*  ^ 
actionable  in  English  courts  according  to  the  English  law 
and  method  of  procedure.     It  can  scarcely  be  said  that 
the  distinction  between  civil  and  criminal  proceedings 
is  one  of  remedy  or  procedure.     An  act  which  the  law 
of  the  place  forbids,  and  imposes  a  penalty  on,  is  not 
necessarily  an  act  for  which  the  same  law  would  give  the 
aggrieved  person  an  action  for  damages;  and  therefore, 
though  it  may  be  a  wrong  by  the  law  of  the  place  where 
it  was  done,  it  may  not  be  an  actionable  wrong.     The 
question  whether,  under  such  circumstances,  it  would  be 
an  actionable  wrong  in  an  English  court  arose  in  Scott  v. 

(a)  In  Phillips  v.  Syre,  L.  B.  6  Q.  B.  29. 
(6)  Ibid.,  p.  28. 
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Part  III.     Seymour ;  (a)  but  it  was  ultimately  held  to  be  unnecessary 

.■       to  decide  it,  inasmuch  as  the  plea  in  dispute  was  construed 

Cap.  IX.  not  to  amount  to  an  averment  that  the  wrong  was  not 
Torts—  actionable  at  all  in  the  civil  courts  of  the  country  where 
Bemedy.  j^  .^^^3  committed.  Wightman,  J.,  expressed  an  opinion 
that,  at  any  rate  between  British  subjects,  the  fact  that 
the  local  law  gave  no  civil  remedy  for  a  wrong,  which  it 
nevertheless  made  criminal,  would  not  prevent  an  action 
for  damages  from  being  maintained  in  England.  "  I  find 
no  authority  for  holding,  even  if  the  Neapolitan  law  gives 
no  remedy  for  an  assault  and  battery,  however  violeat 
and  unprovoked,  by  recovery  of  damages,  that  therefore 
a  British  subject  is  deprived  of  his  right  to  damages  given 
by  the  English  law  against  another  British  subject. "(J) 
The  other  judges,  however,  carefully  guarded  themselves 
against  being  supposed  to  concur  in  this  view,  and  the 
distinction  between  British  subjects  and  foreigners,  at  any 
rate,  seems  arbitrary  and  unfounded. (c)  The  reasonable 
construction  of  the  recent  authorities  seems  to  point  to 
an  opposite  conclusion,  and  it  will  probably  be  safer  to 
say  that  the  tortious  or  illegal  nature  of  an  act  is  to  be 
decided  once  for  all  by  the  law  of  the  place  where  it  was 
committed.  The  remedy  alone  is  a  matter  for  the  lex 
fori  to  regulate  ;  i.e.,  assuming  that  an  act  is  a  tort,  and 
therefore  an  actionable  wrong,  the  lex  fori  must  prescribe 
the  mode  in  which  the  action  is  to  be  brought.  There  is 
at  any  rate  no  direct  authority  for  allowing  the  lex  fori 
any  further  effect,  or  permitting  it  to  say,  in  any  case, 
that  an  action  shall  be  maintained  which  could  not  have 
been  brought  at  all  in  the  courts  of  the  place  where  the 
Liability  not  act  was  done.  Nor  ought  the  leoc  fori  to  be  allowed  to 
to  be  imposed  determine  the  person  on  whom  the  liability  to  an  action 
attaches,  by  whatever  other  law  that  may  eventually 
be  decided.  In  General  Steam  Navigation  Company  v. 
Guillou  (d)  the  action  was  brought  against  the  defendant 
as  alleged  owner  of  a  certain  vessel,  for  so  negligently 

(a)  I  H.  &  C.  219.  (5)  Ibid.,  p.  235. 

(c)  Per  Blackburn,  J.,  ibid.  237.  .  (t^)  "  M.  &  W.  877. 
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navigating  her  by  his  servants  on  the  high  seas  as  to  come  Part  ill. 
into  collision  with  and  sink  a  ship  of  the  plaintiffs ;  and  ^°^^- 
the  defendant  pleaded  that  the  vessel  was  the  property  of  Cap.  IX. 
a  society  or  company  established  by  French  law,  of  which  ToHs— 
he  was  a  shareholder  and  the  acting  director,  and  that  by  Remedy. 
French  law  he,  the  defendant,  was  not  responsible  for  or 
liable  to  be  sued  or  impleaded  individually,  or  in  his  own 
name  or  person,  in  respect  of  the  causes  of  action  in  the 
declaration  mentioned,  but  the  said  company  alone,  by 
their  said  style  or  title,  or  the  master  or  person  in  com- 
mand of  the  ship  for  the  time  being,  was  responsible  for 
and  liable  to  be  sued  and  impleaded  for  the  said  causes  of 
action.  The  Court  of  Exchequer  were  divided  as  to  the 
true  construction  to  be  put  on  this  plea,  but  they  were 
agreed  in  expressing  a  strong  opinion  that  if  the  plea  was 
to  be  taken  as  averring  that,  by  the  law  of  France,  the 
defendant  was  not  liable  for  the  acts  of  the  master  of  the 
vessel,  but  that  a  body  established  by  French  law,  and 
analogous  to  an  English  corporation,  were  the  proprietors 
of  the  vessel,  and  alone  liable  for  the  acts  of  the  master, 
who  was  their  servant  and  not  the  servant  of  the  in- 
dividuals composing  that  body,  then  there  was  a  good 
defence  to  the  action.  On  the  other  hand,  it  was  said 
that  if  the  plea  merely  meant  that  the  proper  course  of 
proceeding  in  a  French  court  would  be  to  sue  the  defend- 
ant jointly  with  the  other  shareholders  of  the  company 
under  the  name  of  their  association,  it  would  undoubtedly 
be  bad ;  for  it  was  well  established  "  that  the  forms  of 
remedies  and  modes  of  proceeding  were  regulated  solely 
by  the  law  of  the  place  where  the  action  was  instituted — 
the  lex  fori;  and  it  was  no  objection  to  a  suit  instituted 
in  proper  form  in  England,  that  it  would  have  been 
instituted  in  a  different  form  in  the  court  of  the  country 
where  the  cause  of  action  arose,  or  to  which  the  defendant 
belonged."(a)  It  appears  quite  clear,  if  the  former  of 
the  two  suggested  constructions  is  adopted,  that  the  lex 
fori  could  have  had  no  title  to  interfere.     The  rule  of 

{a)  iiM.  &W.  p.  895. 
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maritime  law  adopted  in  England  is  no  doubt  that  the 
owner  is  liable  for  the  negligent  navigation  of  the  master, 
but  the  vessel  in  question  was  sailing  under  the  flag  of 
France,  and  owned  wholly  in  that  country.  The  question, 
therefore,  involved  in  the  plea,  adopting  the  construction 
indicated,  was  simply  of  the  ownership  according  to  the 
law  of  France.  If  the  defendant  was  not  owner,  the 
master  was  not  his  servant,  but  the  servant  of  the  French 
corporation,  who  alone  were  liable  for  his  acts ;  and  the  law 
of  the  ship's  flag  was  obviously  the  only  one  competent  to 
determine  the  question. 

The  lex  loci  actus  is  clearly  the  proper  law  to  measure 
the  amount  of  damages  properly  flowing  from  a  tortious 
act.  Thus  it  was  decided  in  an  old  case  that  where  there 
had  been  a  tortious  conversion  of  a  ship  abroad,  interest 
was  to  be  calculated,  in  assessing  the  damages,  on  the 
value  of  the  ship  at  the  rate  of  interest  fixed  by  the 
foreign  law.(a)  The  calculation  of  interest,  on  a  breach 
of  contract,  is  almost  invariably  determined,  on  a  similar 
principle,  by  the  law  of  the  place  where  payment  ought  to 
have  been  made  ;  the  theory  being  that  the  plaintiff  has 
a  right  to  be  put  in  the  same  position,  as  to  all  questions 
of  interest  and  currency,  as  if  payment  had  been  made  at 
the  place  and  time  stipulated  for.(&)  Thus  where  the 
action  is  against  the  acceptor  of  a  bill,  the  law  of  the 
place  where  he  agrees  to  pay  prevails  ;  and  on  the ,  same 
principle  it  was  held  that  where  the  claim  was  in  fact 
against  the  drawers,  who  had  drawn  the  bill  in  Canada, 
the  Canadian  law  determined  the  interest.(c) 

In  pronouncing  upon  torts  committed  upon  the  high 
seas,  the  Court  of  Admiralty  must  of  course  be  guided  by 
maritime  law  without  reference  to.  the  municipal  law  of 
either  of  the  litigant  parties ;  except  where  English 
statutes  have  laid  down  different  principles  for  its  guid- 
ance.    The   maritime    law    as   administered  in  English 

(a)  Ehim  v.  East  India  Co.,  i  P.  Wms.  395. 

(6)  Suse  V.  Pomp,  8  C.  B.  N.  S.  538  ;  Cash  v.  Kennon,  11  Ves.  314; 
Scott  V.  Bevan,  2  B.  &  Ad.  78 ;  Cockerell  v.  Barber,  16  Vea.  461. 
(c)  State  Fire  Insurance  Co.,  In  re,  32  L.  J.  Ch.  300. 
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courts  is  in  fact,  according  to  the  latest  erpressions  of    Pakt  III. 
judicial  opinion,  English  law; (a)  and  in   applying  it  to        ^^' 
actions  founded  upon  torts  committed  on  the  high  seas,     Cap.  IX. 
the  law  of  the  fonum  is,  in  a  sense,  adopted  in  the  place  of     Torts— 
any  with  a  better  claim  to  be  regarded  as  the  lex  loci.  Remedy. 

The  true  conception  of  this  law  is,  more  probably,  that  Maritime  law. 
law  which  the  English  Court  considers  to  be  regarded  by 
all  maritime  civilised  nations — and  itself — as  the  lex  loci — 
the  law  operating  upon  the  high  seas,  and  bearing  the 
same  relation  to  that  part  of  the  surface  of  the  earth  that 
the  municipal  law  of  any  independent  State  bears  to  the 
territory  of  that  State.  It  is  undoubtedly  founded  upon 
and  has  originated  in  the  principles  of  law  which  have 
been  adopted  as  common  by  the  majority  of  maritime 
nations,  and  is  therefore,  in  one  sense,  international.  In 
another  sense  it  is  municipal ;  that  is,  it  is  the  law  which 
the  English  Court  of  Admiralty  applies  to  certain  trans- 
actions happening  out  of  British  dominions,  to  which  the 
ordinary  statute  law  of  the  realm  does  not,  in  the  absence 
of  an  expressed  intention  to  that  efEect,  apply.  It  is  laid 
down  by  Blackstone  (&)  that  "  affairs  of  commerce  are 
regulated  by  a  law  of  their  own,  called  the  law  merchant, 
or  Im  mercatoria,  which  all  nations  agree  in  and  take 
notice  of."  With  respect  to  the  liability  of  the  owners  of 
a  vessel  for  damage  done  by  her  by  collision  on  the  high 
seas,  it  is  clear  that  by  this  law,  apart  from  the  effect  of 
English  statutes,  the  liability  went  to  the  full  extent  of 
the  tort,  nor  was  any  limit  imposed  on  the  duty  of  makkig 
compensation ;  (c)  and  this  is,  of  course,  also  the  rule  of 
the  English  Common  Law.  By  the  statute  53  Geo.  III. 
c.  159,  s.  I,  it  was,  however,  enacted  that  shipowners 
should  not  be  liable  for  any  damage  occasioned  by  the  British  Mer- 
ship  beyond  the  value  of  the  ship  and  freight.(c?)     The  "^g'/ctl- 

Merchant  Shipping  Act,  1862  (25  &  26  Vict.  c.  63),  s.  64,  limitation  of 

liability  by. 

(a)  SeeperWilles,  J.,in  LUyydy.  Ov,ibert,L.'R.  I  Q.B.  125  ;  The  Ham. 
bwg,  2  Moo.  P.  C.  N.  S.  289  ;  ante,  p.  395. 

(6)  I  Bl.  Com.  0.  7,  p.  273^;  4  Bl.  Com.  c.  S,  P-  67- 

(c)  Per  Sir  J.  Nioholl  in  The  Girolamo,  3  Hagg.  Adm.  186 ;  see  also  The 
Carl  Johann,  cited  i  Hagg.  Adm.  109. 

{d)  Ke-enacted  by  17  &  18  Vict.  c.  104,  s.  504. 
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Part  HI.  adopted  this  principle  by  limiting  the  liability  of  the 
'       owners  to  an  aggregate  amount  calculated  in  proportion 

Oaf.  IX.  to  the  ship's  tonnage,  and  extended  it  in  terms  to  the 
ToHs—  owners  of  foreign  (a)  as  well  as  British  ships.  Under  the 
previous  statute  it  had  been  held  that  the  limitation  of 
liability  applied  only  where  both  litigants  were  British, 
and  that  the  English  law  could  be  invoked  neither  for  or 
against  either  plaintiff  or  defendant  in  the  English  court 
where  a  foreign  ship  was  concerned.  (&)  It  must  there- 
fore be  taken  as  having  been  decided  that  this  municipal 
law  limiting  the  liability  of  shipowners  was  not  and  is  not 
a  law  regulating  the  remedy  merely,  with  which  the  lex 
fori  has  alone  to  do.  "  Clearly,"  said  Vice- Chancellor 
Page  Wood  in  Cope  v.  Doherty,  "  an  Act  which  limits  the 
damages  to  which  the  shipowner  is  to  be  liable  under  cir- 
cumstances like  the  present  deals  with  the  substance  and 
not  the  form  of  the  procedure.  It  in  effect  forms  a  con- 
tract that,  whereas  by  the  natural  law  the  owner  of  the 
ship  or  property  that  has  been  injured  would  be  entitled 
to  damages  to  the  full  extent  of  the  loss  that  he  has  sus- 
tained, all  those  persons  upon  whom  the  Legislature  can 
impose  such  a  contract,  that  is  to  say,  all  its  own  subjects, 
shall  forego  that  which  the  natural  law — the  Common  Law, 
as  we  should  call  it  in  England — would  give  them,  and 
shall  be  entitled  only  to  the  amount  of  the  value  of  the 
ship  by  which  the  injury  has  been  inflicted,  and  of  the 
freight  due  or  to  grow  due  in  respect  of  such  ship  during 

(a)_  Under  b.  6o  of  the  Merchant  Shipping  Amendment  Act,  1862,  when- 
ever it  is  made  to  appear  that  the  rules  concerning  the  measurement  of  ton- 
nage of  merchant  ships  for  the  time  being  in  force  under  the  Merchant 
Shipping  Act,  1854,  have  been  adopted  by  the  Government  of  any  foreign 
country,  and  are  in  force  in  that  country,  it  may  be  directed  by  Order  in 
Council  that  the  ships  of  such  foreign  country  shall  be  deemed  to  be  of  the 
tonnage  denoted  in  their  certificate  of  registry  or  other  national  papers,  and 
thereupon  re-measurement  in  England  shall  not  be  necessary.  It  would 
appear  that  an  Order  in  Council  made  under  this  section  is  not  invalid 
because  it  appears  on  the  face  of  it  that  the  adoption  of  the  English  rales  of 
measurement  has  not  been  absolute,  if  there  has  been  a  substantial  com- 
pliance with  the  statute ;  but  such  an  order,  when  made,  does  not  make  the 
foreign  certificate  condusive  evidence  of  torma|;e,  any  more  than  an  English 
certificate  of  registry  would  be :  The  Francoma,  L.  E.  3  P.  D.  164. 

(i)  Cope  v.  JDolierty,  4  K.  &  J.  367  ;  The  Wild  Manger,  i  Lush.  553. 
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the  voyage."(a)     It  had  been  contended  in  argument  in     Pabt  Ul. 
this  case  that,  whether  such  a  limitation  of  liability  was  a        ■^■ 
matter  of  remedy  and  procedure  for  the  lex  fori  or  not,     Cap.  IX. 
,  the  English  rule  could  not  be  applied,  because  the  proper      jbrtjIT^ 
construction  of  the  statute  (17  &  18  Vict.  c.  104,  s.  504)     Remedy. 
was   that  it  did  not    intend    to  limit    the  liability  of 
foreigners.      So  far,  however,  as  the  liability  of  a  foreign 
shipowner  is  concerned,  it  is  now  unnecessary  to  discuss 
the  former  point,  or  to  attempt  any  criticism  of  the  "  con- 
tract" which  the   statute  was  said   by  Lord  Hatherley 
to  impose  upon  British  subjects,  inasmuch  as  the  later 
statutory  provisions  (J)  expressly  include  the  owners  of 
foreign  as  well  as  British  ships. 

The  state  of  the  law,  then,  when  this  enactment  was 
passed,  was  as  follows : — No  limitation  of  liability  for  torts 
was  imposed  upon  shipowners  by  the  general  law  mari- 
time, and  the  English  statutes  which  did  impose  such  a 
limitation  had  been  held  only  to  apply  to  cases  where 
both  the  plaiatiiF  and  defendant  were  British  subjects — 
i.e.,  in  the  case  of  a  collision,  where  both  the  ships  sailed  Torts  on  high 
under  the  British  flag,  on  the  ground  that  the  full  liability  t?^^'";;.''™*''" 
of  foreign  shipowners  was  not  cut  down  by  the  English  liability  for. 
Merchant  Shipping  Acts,  and  that  these  Acts  were  not  to 
be  construed  as  depriving  such  foreign  shipowners  of  their 
full  natural  rights  against  British  or  other   shipowners 

(a)  Cope  V.  Doherty,  4  K.  &  J.  367,  384. 

(6)  S.  54  of  the  Merchant  Shipping  Acts  Amendment  Act,  1862  (25  & 
26  Vict.  c.  63),  commences  as  follows  : — "  The  owners  of  any  ship,  whether 
British  or  foreign,  shall  not,  in  cases  where  all  or  any  of  the  following  events 
occur  without  their  actual  fault  or  privity,  that  is  to  say, 

"  (3)  Where  any  loss  of  life  or  personal  injury  is  by  reason  of  the  improper 
navigation  of  such  ship  as  aforesaid  caused  to  any  person  carried  in  any  other 
ship  or  boat : 

"  (4)  Where  any  loss  or  damage  is  by  reason  of  the  improper  navigation 
of  such  ship  as  aforesaid  caused  to  any  other  ship  or  boat,  or  to  any  goods, 
merchandise,  or  other  things  whatsoever  on  board  any  other  ship  or  boat ; 

"  Be  answerable  in  damages  in  respect  of  loss  of  life  or  personal  injury, 
either  alone  or  together  with  loss  or  damage  to  ship's  boats,  goods,  merchan- 
dise, or  other  things,  to  an  aggregate  amount  exceeding  £1^  for  each  ton  of 
their  ship's  tonnage  ;  nor  in  respect  of  loss  or  damage  to  ship's  goods,  mer- 
chandise, or  other  things,  whether  there  be  in  addition  loss  of  life  or  personal 
injury  or  not,  to  an  aggregate  amount  exceeding  £^  for  each  ton  of  the 
ship's  tonnage." 
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Part  III.     without  express  words  to  tliat  effect,  (a)     Then  came  the 
^""-        statute  (25  &  26  Vict.  c.  63,  s.  104)  which  in  terms  limited 

Cap.  IX.      the  liability  of  foreign  shipowners.     The  previous  cases 
Xorts—      having  been  decided  on  the  ground,  amongst  others,  that 

Memedy.  the  English  statutes  were  not  to  be  construed  as  limiting 
the  rights  of  foreign  shipowners  against  British  subjects, 
because  they  had  not  limited  their  liability  when  the 
position  was  reversed,  the  question  arose  whether,  now 
that  the  liability  of  foreign  owners  was  limited  in  express 
terms,  the  rights  of  foreign  owners — i.e.,  the  liabilities  of 
British  owners  when  sued  by  foreigners — were  not  to  be 
limited  in  the  same  way.  It  was  held  in  The  Amalia,(h) 
by  the  Privy  Council,  confirming  the  judgment  of  Dr. 
Lushington,  that  they  were  to  be  so  limited,  the  statute 
having  now  enabled  an  English  Court  to  do  reciprocal 
justice  when  it  was  sought  to  impose  unlimited  liability 
on  a  foreign  ship.  "If  the  statute  in  question,"  says 
Dr.  Lushington,  "  gives  the  right  of  limited  liability  to 
the  British  shipowner  and  the  foreign  shipowner  alike,  if 
there  be  perfect  reciprocity,  then  complete  justice  is  done, 
and  I  have  no  longer  to  struggle  against  an  interpretation 
producing  injustice.  In  construing  this  section,  therefore, 
I  must  look  to  see  whether  it  purports  to  affect  the  owners 
of  British  ships  and  the  owners  of  foreign  ships ;  and  if 
I  find,'  from  the  words  of  the  section  and  from  the  whole 
context  and  subject-matter,  that  it  was  the  intenlion  of 
the  statute  to  make  limited  liability  for  both  British  and 
foreign  ships,  then  I  consider  there  is  no  serious  objection 
to  the  British  Parliament  legislating  for  foreigners."(c) 

The  last  clause  from  the  above  quotation  from  Dr. 
Lushington's  judgment  indicates  the  real  nature  of  the 
controversy.  It  had  been  decided  in  the  previous  cases 
that  a  law  which  limited  the  liability  of  a  tort  feasor  was 

(a)  Cope  V.  Doherty,  2  K.  &  J.  367 ;  Tlie  Wild  Manger,  i  Lnsh.  553 ; 
32  L.  J.  Adm.  49. 

(6)  I  Moo.  P.  C.  N.  S.  471.  An  elaborate  criticiBm  of  this  case,  in  the 
form  of  a  memorial  to  the  Board  of  Trade  from  the  foreign  owners,  will  he 
found  in  Wendt's  Maritime  Legislation,  pp.  513-526,  svh  nomme  The 
Marie  de  Brabant. 

(c)  I  Moo.  P.  C.  N.  S.  p.  475. 
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not  a  law  relating  to  procedure  (though  it  did  undoubtedly  Part  in 
directly  afEect  the  remedy  available),  and  that  it  was  not  ^™- 
therefore  applicable,  in  the  character  of  the  lex  fori,  to 
foreigners.  It  was,  however,  indisputable  that  it  was 
competent  to  the  English  Legislature  to  direct  its  Courts 
to  apply  it  to  any  or  all  of  the  causes  that  came  before 
them,  and  thus  to  legislate  for  foreigners,  so  far  as  they 
were  litigants  before  English  tribunals.  The  only  ques- 
tion was,  how  far  the  English  Legislature  had  done  so ; 
and  it  had  been  held  that  the  previous  enactment  (17  &  18 
Vict.  c.  104,  s.  504)  had,  ia  fact,  legislated  for  foreigners 
as  well  as  British  subjects  in  respect  of  collisions  that 
took  place  within  a  distance  of  three  miles  from  the 
British  shores  (a) — the  limit  to  which  the  jurisdiction  of 
an  independent  State  claims  by  the  law  of  nations  to 
extend.  (6)  The  construction  put  by  the  Privy  Council  in 
the  case  of  JTie  Amalia  (c)  upon  the  last  statute  (25  &  26 
Vict.  c.  63)  is  in  effect  that  the  English  Legislature  has 
now  legislated  for  foreigners  who  are  concerned  in  colli- 
sions on  any  part  of  the  high  seas,  whenever  the  rights 
or  liabilities  of  those  foreigners  come  in  question  in  an 
English  court,  so  far  as  to  limit  their  right  to  recover 
and  their  liability  to  pay  damages  by  one  and  the  same 
rule.  It  has  been  expressly  decided  that  the  law  of  their 
vessel's  own  flag  cannot  be  pleaded  by  the  defendants  in 
an  action  (in  personam)  by  British  owners  for  damage 
by  collision.(d^)  The  law  applicable  is  "  the  general 
maritime  law  as  administered  in  England."(e) 

It  may  here  be  added  that  the  section  (s.  503)  in  the 
Merchant  Shipping  Act,  1854,  which  immediately  pre- 
ceded the  provision  limiting  the  liability  of  shipowners  in 


(a)  General  Iron  Screw  Colliery  Co.  v.  Schurmans,  i  J.  &  H.  180  ;  29 
L.  J.  Ch.  877  ;  but  see  this  case  questioned  in  The  Saxonia,  1  Lush.  412, 
419,  421. 

(6)  See  B.  v.  Keyn,  L.  E.  2  Ex.  D.  63  ;  the  Territorial  Waters  Juris- 
diction Act,  1878.  (c)  I  Moo.  P.  C.  N.  S.  471. 

(d)  Tlie  Leon,  6  P.D.  148. 

(e)  As  to  this  expression,  see  per  Willes,  J.,  in  lAoyd  v.  Guibert,  L.  R. 
I  Q.  B.  IIS,  123,  125  ;  per  Brett,  L.J.,  in  The  Gaetano,  7  P.  D.  137,  and 
ante,  p.  407. 


492  FOREIGN    AND    DOMESTIC    LAW. 

Pakt  hi.    case  of  collision,  and  conferred  an  absolute  protection  on 
_^'        shipowners  in  the  case  of  damage  done  to  cargo  by  fire, 
Cap.  IX.     or  of  loss  of  precious  metals  and  stones  by  theft,  where 
Torts—      ^^  nature  and  value  of  such  articles  had  not  been  inserted 
Bemedy.      in  the  bill  of  lading,  was  uniformly  construed  as  applying 
only  to  British  ships,(a)  and  has  not  been  extended,  like 
s.  504,  to  foreign  shipowners  by  any  later  enactment. 
Merchant  The  provisions  of  the  Merchant  Shipping  Acts  which 

— ru^'s'of  °  °  have  just  been  considered  relate  strictly  to  the  measure 
navigation.  of  the  remedy,  though,  as  has  been  already  pointed  out,  it 
has  been  decided  that  they  are  not  regulations  of  remedy 
or  procedure  in  such  a  sense  as  to  be  applicable  to 
foreigners  simply  in  the  character  of  the  lex  fori.  Certain 
other  cases,  however,  which  were  decided  on  the  applica- 
bility to  foreigners  of  the  English  statutory  regulations 
concerning  sailing  and  navigation,  have  in  reality  nothing 
to  do  with  the  remedy  at  all,  though  they  aije  generally 
cited  in  connection  with  the  questions  considered  above. 
Those  regulations  are,  in  fact,  municipal  laws  intended  to 
follow  British  subjects  over  any  part  of  the  high  seas,  and 
to  govern  their  conduct  inter  se,  so  as  to  determine  the 
tortious  or  innocent  nature  of  the  navigation  of  a  British 
ship  which  results  in  collision.  Accordingly,  it  seems  to 
have  been  rightly  decided  that  they  are  inapplicable  when- 
ever either  of  the  parties  to  the  collision  was  foreign ;  (b) 
and  this  although  s.  298  of  the  Merchant  Shipping  Act, 
1854,  provides  that  if  it  appears  to  the  Court  that  the 
collision  was  occasioned  by  the  breach  of  any  of  the  statu- 
tory rules,  the  owner  of  the  ship  by  which  such  a  rule  has 
been  infringed  shall  not  be  entitled  to  recover  any  recom- 
pense whatever  for  any  damage  sustained  by  such  ship  in 
such  collision,  unless  it  is  shown  to  the  satisfaction  of  the 
Court  that  the  circumstances  of  the  case  made  a  departure 
from  the  rule  necessary.     In  The  Zollverein  it  was  alleged 

(o)  MaclaoWan  on  Shipping,  p.  113  ;  Tlie  General  Screw  CoUiery  Co.  v. 
Schwrmans,  i  J.  &  H.  180 ;  Cope  v.  Dolierty,  4  K.  &  J.  367  ;  The  Giro- 
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that  the  British  vessel,  which  had  been  in  collision  with  a  Pakt  III. 
Prussian  brig,  had  violated  s.  296  of  the  Merchant  Shipping  ^^' 
Act,  1854,  which  imposed  upon  her  a  statutory  duty  of  Cap.  IX. 
porting  her  helm  in  circumstances  under  which  the  general  Torts— 
maritime  law  would  not  require  it.  It  was  held  that  the 
owners  of  the  Prussian  ship  could  not  set  up  against  the 
English  vessel  this  breach  of  an  English  statute.  Dr.  Lush- 
ington,  after  quoting  Story's  dictum  (a)  that,  with  regard 
to  the  rights  and  merits  involved  in  actions,  the  law  of 
the  place  where  they  originated  was  to  be  followed,  but 
the  forms  of  remedies  and  the  order  of  judicial  proceedings 
were  to  be  according  to  the  lex  fori,  proceeded  as  follows: 
— "  Now,  does  s.  296  relate  to  the  merits  and  rights  of  the 
case,  or  to  the  remedy  and  order  of  judicial  proceeding  ? 
....  I  am  of  opinion  that,  in  its  true  meaning,  s.  296  is 
wholly  applicable  to  the  merits  of  the  case ;  it  determines 
how  vessels  shall  conduct  themselves  at  the  time  of  col- 
lision on  the  high  seas ;  the  Legislature  of  this  country 
has  no  power  to  bind  foreign  vessels  in  such  a  condition. 
It  is  true  that  s.  298  relates  to  remedy,  but  the  application 
of  the  section  is  entirely  founded  on  and  emanates  from 
s.  296.  Then  comes  the  question,  whether,  in  a  trial  of 
the  merits  of  a  collision,  a  foreigner  may  urge  in  his 
defence  that  the  British  vessel,  though  free  by  the  law 
maritime,  has  violated  her  own  municipal  law,  and  so, 
being  plaintiff,  cannot  recover?  Keverse  the  position: 
suppose  the  foreigner  plaintiff,  and  to  have  done  his  duty 
by  the  law  maritime.  I  am  clear  that  he  must  recover 
for  the  damage  done ;  if  so,  it  is  contrary  to  equity  to  say 
that  the  British  shipowner,  in  eddem  conditione,  shall  not 
recover  against  the  foreigner.  What  right  can  the  foreigner 
have  to  put  forward  British  statute  law,  to  which  he  is 
not  amenable  so  far  as  the  merits  are  concerned  ?  "(6)  In 
Tlie  Saxonia(c)  the  collision  in  question  took  place  in  the 

(a)  Story,  Conflict  of  Laws,  §  558. 

(6)  Similarly,  a  defendant  in  a  personal  action  for  damage  by  collision 
cannot  set  up  the  law  of  his  own  flag  :  The  Leon,  6  P.  D.  148. 

(c)  I  LnsL  412.  The  case  of  The  General  Iron  Screw  Colliery  Co.  v. 
JSchurmans,  i  J.  &  H.  180,  must  be  regarded  as  questioned,  if  not  overruled, 
by  this  decision. 
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Pakt  III.  Solent,  within  three  miles  of  the  British  shore,  and  it  was 
.'       nevertheless  held  that  the   statute  was  inapplicable  to 

Cap.  IX.  foreign  vessels  even  in  those  territorial  waters,  though 
Torts—     little  attention  was  paid  in  the  judgment  to  the  contention 

Bemedy.  ^jj^^  ^j^g  ja^^  of  nations  gave  jurisdiction  to  every  State 
within  three  miles  from  its  coasts.  It  appears  more  than 
doubtful  whether  these  provisions  of  the  Merchant  Ship- 
ping Act  are  applicable  to  foreign  vessels  on  the  Thames 
or  other  English  tidal  river,  though  a  custom  of  naviga- 
tion which  has  grown  up  there  in  consequence  of  the 
statute  is  no  doubt  binding  upon  them.(a) 


mMMABT. 
TORTS. 

p.  475.  (i.)  Jurisdiction  as  to  Torts. — An  English    Court  has 

jurisdiction  to  try  actions  based  on  torts  to  the  person,  or 
to  movable  personal  property,  wherever  those  torts  were 
committed. 

p-  471-  Torts  to  immovable  property  situate  abroad  were  for- 

merly excluded  from  English  courts  by  the  technical 
rules  of  venue. 

Whether  they  were  also  excluded  by  any  principle  of 
international  law,  and  whether,  therefore,  an  English  Court 
is  still  without  jurisdiction  to  try  actions  based  on  such 
torts,  has  not  been  decided,  and  appears  very  doubtful. 

p.  475.  The  Probate,  Divorce,  and  Admiralty  Division  of  the 

High  Court  of  Justice  has  special  jurisdiction,  formerly 
the  jurisdiction  of  the  Admiralty,  in  respect  of  torts  com- 
mitted on  the  high  seas. 

p.  476-  (ii.)  Measure  of  the   Wrong  done. — ^When  an  action  is 

brought  ia  an  English  court  on  a  tort  committed  abroad, 
the  act  complained  of  must  be  wrongful  both  by  English 
law  and  by  the  law  of  the  country  where  it  was  committed. 
(Query,  whether  it  must  not  only  be  wrongful,  but  also 
actionable,  by  the  latter  law  ?) 

(a)  27je  Fyenoord,  Swab.  377 ;  and  see  TheMilford,  ibid.,  367  ;  The  Anna- 
polis, I  Lush.  29s,  and  cases  cited  in  Maolachlan  on  Shipping,  p.  268,  n.  4. 
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Legislation  in  the  country  where  the  act  was  committed,     Pakt  ni. 
purging  the  tort,  though  ex  post  facto  and  retrospective  in        ^"'^- 
its  operation,  will  be  a  good  answer  to  an  action  in  an     Cap.  IX. 
English  court.  ^;^ 

If  the  place  where  the  act  complained  of  was  committed  p.  481. 
is  not  under  the  domain  of  any  special  municipal  law,  the 
lex  fori  will  be  applied  to  test  the  tortious  nature  of  the 
act. 

The  lex  fori  in  English  courts,  with  respect  to  wrongful 
collision  on  the  high  seas,  is  the  general  law  maritime  as 
administered  in  England. 

But  where  both  the  parties  to  the  collision  are  British  pp.  487, 491. 
subjects,  the  general   law  maritime   is   modified   by  the 
Merchant  Shipping  Acts. 

(iii.)  Measure  of  the  Remedy. — The  remedy  in  general  p.  482. 
depends,  like  other  questions  of  procedure,  upon  the  lex 
fori,  the  question  whether  the  act  is  one  which  is  entitled 
to  a  remedy  at  all  being  decided  by  the  law  of  the  place 
where  it  was  committed. 

(Query,  how  far  an  act  criminal  but  not  actionable  by 
the  law  of  the  place  where  it  was  committed  is  actionable 
in  England  ?) 

The  provisions  of  the  English  Merchant  Shipping  Act  p.  487. 
which  limit  the  liability  of  the  shipowners  for  damage 
done  by  the  ship  are  not  rules  of  remedy  or  procedure 
which  apply  universally  in  the  right  of  the  lex  fori,  but 
are  applicable  by  express  enactment  to  foreign  ships,  when 
their  rights  and  liabilities  with  respect  to  collision  on  the 
high  seas  come  in  question  in  an  English  court. 

The  provisions  of  the  English  Merchant  Shipping  Acts  p.  492. 
which  direct  that  redress  shall  not  be  given  in  cases  of 
collision,  where  the  rules  of  the  same  Acts  as  to  navigation 
have  not  been  complied  with,  are  not  rules  of  remedy  or 
procedure,  but  tend  to  determine  the  tortious  nature  of  the 
acts  resulting  in  collision.  They  are  not  therefore  appli- 
cable to  collisions  on  the  high  seas,  except  between  British 
vessels,  or  even  to  such  collisions  in  British  territorial 
waters. 
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Part  III. 

Acts. 

Cap.  IX. 

Grimes — 
•Tv/risdiction. 


Territorial 
waters. 


NOTE   ON   OBIMES. 

The  subject  of  crimes  does  not,  strictly  speaking,  fall  witlun 
the  limits  of  this  work ;  but  it  appears  convenient  to  state 
here  the  general  rules  of  English  law  affecting  criminal  juris- 
diction. It  has  been  already  incidentally  stated  that  the 
English  Admiralty  has  from  time  immemorial  claimed  juris- 
diction in  respect  of  crimes  committed  on  board  British  ships 
on  the  high  seas,  including  under  that  phrase  all  waters  where 
great  ships  go  and  lie  afloat,  whether  moored  to  the  land  or 
not.(a)  And  it  makes  no  difference  whether  the  offender  be  a 
member  of  the  crew,  or  a  stranger.(6)  This  jurisdiction  is 
now  transferred  to  and  exercisable  by  the  Central  Criminal 
Court. 

With  regard  to  acts  of  a  criminal  nature  committed  at  sea 
not  on  board  British  ships,  the  Territorial  Waters  Jurisdiction 
Act,  1878  (41  &  42  Vict.  c.  73),  declares  and  enacts  the  prin- 
ciple that  the  British  Crown  has  jurisdiction  over  the  open 
seas  "  to  such  a  distance  as  is  necessary  for  the  defence  and 
security "  of  its  dominions.  Writers  on  public  international 
law,  following  the  maxim  "  Terrm  dominium  finitur  vhi 
finitur  armormn  vis,"  have  very  generally  adopted  the  three- 
mile  limit.  It  is  obvious  that  this  limit,  fixed  when  the 
range  of  heavy  guns  was  much  less  than  at  the  present  day, 
is  hardly  proportionate  to  the  extended  resources  of  modern 
scientific  warfare.  The  Territorial  Waters  Jurisdiction  Act, 
however,  though  expressly  providing  that  nothing  in  it  shall 
be  construed  to  be  in  derogation  of  any  rightful  jurisdiction 
of  the  Crown  under  the  law  of  nations,  adopts  the  limit 
of  one  marine  league  frona  low-water  mark  in  order  to  define 
the  phrase  "  territorial  waters,''  and  enacts  that  any  offence 
committed  within  that  line,  whether  by  a  subject  or  not, 
is  an  offence  within  the  jurisdiction  of  the  Admiral,  although 
it  may  have  been  committed  on  board  or  by  means  of  a 
foreign  ship.  By  s.  3  of  the  same  Act  it  is  further  enacted 
that  persons  who  are  not  subjects  of  the  British  Crown  shall 
not  be  proceeded  against  without  the  consent  and  certifi- 
cate of  one  of  her  Majesty's  principal  Secretaries  of   State. 

(a)   Vide  ante,  p.  475,  and  cases  cited  in  Beg.  v.  Anderson  and  Beg.  v. 
Ca/rr,  infrd,. 
(6)  Beg.  v.  Anderson,  10  App.  Cas.  59  ;  Beg.  v.  Carr,  10  Q.  B.  D.  76. 
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This  Act  was  passed  in  consequence,  and  in  order  to  remedy    Part  III, 

the  effects,  of  the  decision  of  the  majority  of  the  judges  in  the        Acts. 

case  of  Reg.  v.  Keyn.{a)     In  that  case  it  was  held,  by  seven     Cap.  DC. 

judges  to  six,  that  there  was  no  jurisdiction  to  proceed  against 

a  foreigner  for  manslaughter  caused  by  negligent  navigation 

of  a  foreign  vessel  within  the  three-mile   limit;   but   "the 

opinion  of  the  minority  in  The  Franconia  Case  has  been  since 

not  only  enacted,  but  declared  by  Parliament  to  have  been 

the  law."(6)     The  case   must   therefore   be  taken  as  having 

been  wrongly  decided ;  but,  as  a  storehouse  of  learning  on  the 

subject,  it  is  still  of  the  highest  value. 

The  limit  of  the  jurisdiction  of  the  Admiralty,  however,  Crimes  by 

and  d,/orU(yri  the  limit  under  the  Territorial  "Waters  Jurisdic-  s»^jfcts,  &c.— - 
,       ,  .  .  ,      1         ,         .        .  .       .    17  &  10  Vict. 

tion  Act,  becomes  immaterial  when  the  crime  in  question  is  c.  104,  s.  267. 

committed  by  one  of  the  crew  of  any  British  vessel.     S.  267 
of  the  Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104), 
enacts  that  "  all  offences  against  property   or   person   com- 
mitted in  or  at  any  place,  either  ashore  or  afloat,  out  of  her 
Majesty's  dominions   by  any  master,  seaman,  or   apprentice 
who,  at  the  time  when  the  offence  is  committed  or  within 
three  months  previously,  has  been  employed   in  any  British 
ship,   shall  be  deemed  to  be  offences  of  the  same  nature  re- 
spectively, and  be  liable  to  the  same  punishments  respectively, 
and  be  inquired   of,  heard,  tried,  determined,  and  adjudged 
in  the  same  manner  and  by  the  same  Courts  and  in  the  same 
places,  as  if  such  offences  had  been  committed   within  the 
jurisdiction  of  the  Admiralty  of  England,"  and  provision  is 
there  made  for  the  necessary  procedure  and  expenses.     S.  21  18  &  19  "Vict. 
of  the  amending  Act  of  1855  (18  &  19  Vict.  c.  91)  enacts  >^' 9'.  »•  21. 
that  "if  any  person,  being  a  British  subject,  charged  with 
having  committed  any  crime  or  offence  on  board  any  British 
ship  on  the  high  seas,  or  in  any  foreign  port  or  harbour ;  or  if 
any  person,  not  being  a  British  subject,  charged  with  having 
committed  any  crime  or  offence  on  board  any  British  ship 
on  the  high  seas,  is  proved  within  the  jurisdiction  of  any  Court 
of  justice  in  her  Majesty's  dominions  which  would  have  had 
cognizance  of  such  crimes  or  offences  if  committed  within  the 
limits  of  its  ordinary  jurisdiction,"  such   Court   shall  have 

(a)  The  Franconia  Case,  2  Ex.  D.  63. 

(5)  Per  Lord  Coleridge,  C.J.,  in  Beg.y.  Dudley,  14  Q.  B.  D.  273;  54 
L.  J.  M.  C.  at  p.  34. 

2  I 
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Part  III.  power  to  hear  and  try  the  case  as  if  such  crime  or  offence 
^f^-  had  been  committed  within  such  limits.  And  s.  1 1  of  the 
Cap.  IX.  amending  Act  of  1867  (30  &  31  Vict.  c.  124)  enacts  that  "if 
any  British  subject  commits  any  crime  or  offence  on  board  any 
British  ship  or  on  board  any  foreign  ship  to  which  he  does  not 
belong,  any  Court  of  justice  in  her  Majesty's  dominions 
which  would  have  had  cognizance  of  such  crime  or  offence  if 
committed  on  board  a  British  ship  within  the  limits  of  the 
ordinary  jurisdiction  of  such  Court  shall  have  jurisdiction  to 
hear  and  determine  the  case  as  if  such  crime  or  offence  had 
been  committed  as  last  aforesaid." 

The  effect  of  these  sections  seems  to  be  that,  whereas  by  the 
Common  Law  offences  committed  by  any  person  on  board 
British  ships  on  the  high  seas  are  cognizable,  jurisdiction  is 
also  assumed  over  the  crews  of  British  ships  committiag 
offences  abroad,  though  not  on  board  their  vessels,  and  is 
further  retained  over  them  for  a  period  of  three  months  after 
they  have  ceased  to  be  employed  as  members  of  such  crews. 
Moreover,  with  respect  to  the  Common  Law  jurisdiction  as  to 
offences  committed  on  board  British  ships,  the  jurisdiction 
can  be  exercised  by  any  (otherwise)  competent  Court  in  her 
Majesty's  dominions  (except  in  the  case  of  a  crime  committed 
on  board  a  British  ship  in  a  foreign  port  or  harbour  by  a  non- 
British  subject,  when  the  Central  Criininal  Court  would  alone 
have  jurisdiction,  as  in  Reg.  v.  Garr).  And  in  the  exceptional 
case  of  an  offence  by  a  British  subject  on  board  a  foreign  ship 
to  which  he  does  not  belong,  the  same  general  jurisdiction  to 
any  British  Court  is  given. 
Murder  and   ,       In  addition  to  these  provisions  with  reference  to  offences 

manslaughter   committed  by  the  crews  of  or  on  board  vessels,  jurisdiction  is 

by  subjects —  ■'  n    -n  ■  •  i  . 

24  &  25  Vict,  specially  assumed  over  all  British  subjects  committmg  the 

c.  ioo,ss.9, 10.  crimes  of  murder  or  manslaughter  on  land  out  of  British 
dominions,  by  the  statute  24  &  25  Vict.  e.  100,  s.  9  ;  and  it  is 
enacted  that  such  offences  may  be  dealt  with  and  punished  in 
any  county  or  place  in  England  or  Ireland  in  which  the 
person  charged  shall  be  apprehended  or  be  in  custody,  in  the 
same  manner  as  if  the  offence  had  been  actually  committed 
in  such  county  or  place.  S.  10  of  the  same  Act  provides 
for  the  case  of  homicide  resulting  from  a  blow  or  hurt  in- 
flicted in  England  or  Ireland  where  the  actual  death  takes 
place  elsfewher'e.     The  converse  case  of  a  death  in  England 
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from  a  blow  or  hurt  inflicted  elsewhere  is  similarly  provided     Paet  III. 
for.  Acts. 

The  offence  of  bigamy  is  another  crime  which  English  law     Cap.  IX. 

assumes  jurisdiction  to  deal  with  by  vu-tue  of  its  right  to  con- 

trol  the  person,  wherever  the  actual  ceremony  constituting  ^'^^™^~^- 
the  second  marriage  may  have  taken  place.  S.  57  of  the  c.  100,  s.  57. " 
Act  just  referred  to  enacts  that  a  second  marriage  during  the 
life  of  the  former  husband  or  wife  shall  be  a  felony,  whether 
the  second  marriage  shall  have  taken  place  in  England,  or 
Ireland,  or  elsewhere  ;  and  may  be  dealt  with  and  punished  in 
any  county  or  place  where  the  offender  may  be  apprehended  or 
be  in  custody.  The  proviso  to  the  section,  however,  confines 
its  operation,  in  cases  where  the  second  marriage  has  been 
contracted  abroad,  to  British  subjects. 

The  principle  on  which  these  statutes  rest  is  of  course  that  Statutory 

the  Crown  has  the  risrht  to  control  and  punish  its  own  sub-  F'.^  j?'°?  °^ 
.  .     .  jurisdiction, 

jects  without  reference  to  local  jurisdiction  or  rules  of  venue. 

By  the  English  Common  Law,  a  crime  or  offence  is  a  wrongful 
act  "  against  the  peace  "  of  the  Sovereign ;  which  implies  that 
it  must  have  been  committed  within  the  territorial  dominions, 
for  which  "the  Bang's  peace''  is  a  metaphorical  synonym. 
The  extended  nature  of  the  British  empire  has  rendered  it 
necessary  to  pass  a  number  of  Acts  generally  spoken  of  as  the 
Poreign  Jurisdiction  Acts,  1843-187 8,  empowering  Orders  in 
Council  to  be  made  for  different  portions  of  the  empire,  many 
of  which  contain  criminal  provisions.(as)  There  are'  also  some 
miscellaneous  statutes  the  subject-matter  of  which  necessarily 
implies  an  extension  of  criminal  jurisdiction.  The  chief  of 
these  are  the  Fugitive  Offenders  Act,  1881  (44  &  45  Vict. 
•c.  69),  the  Foreign  Deserters  Act,  1852  (15  &  16  Vict.  c.  26), 
the  Slave  Trade  Acts,  and  the  Foreign  Enlistment  Act,  1870 
{33  &  34  Vict.  c.  90).  Subject  to  these  and  kindred  excep- 
tions, the  limits  of  "  the  King's  peace  "  may  be  regarded  as 
defining  the  ordinary  rule. 

(a)  The  chief  places  for  which  such  Orders  in  Council  have  heen  made, 
regulating  either  imperial  or  consular  jurisdiction,  are  China  and  Japan 
(1881),  Ottoman  Empire  (1882),  Tunis  (jurisdiction  abandoned  1884),  Siam 
(1884),  West  Africa  (1885),  Zanzibar  (1884),  Gibraltar  (1884),  China,  Japan, 
and  Corea  (1886),  Cyprus  (1886),  Gold  Coast  (1888),  Lagos  (1887),  Siam 
(i886,  1887),  and  Zanzibar  (1888).  These  Orders  will  be  found  in  fullin  the 
London  Gazette  for  the  year  named  in  each  case.  See  also  the  index  ti 
the  London  Gazette  for  1830-1883. 
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Part  IV.— PROCEDURE. 

Pakt  IV.  CHAPTER  X. 

Procedure. 

„ ;,  PROCEDURE    GENERALLY,   AND   EVIDENCE. 

Cap.  X.  ' 

No  principle  of  private  international  law  is  more  certain  in 
itself  than  the  rule  that  the  forms  of  remedies  and  modes 
of  proceeding  are  regulated  solely  by  the  law  of  the  place 
where  the  action  is  brought.(a)  The  only  difficulty  in 
the  application  of  the  general  rule  is  to  decide  where 
formalities  end  and  essentials  begin.  A  law  which  will 
allow  a  remedy  to  be  obtained  only  in  a  particular  manner, 
or  which  imposes  an  impossible  formal  condition  upon  the 
only  mode  of  procedure  applicable  to  the  case,  does  in 
effect,  though  indirectly,  govern  the  right  of  action  itself. 
A  striking  illustration  of  this  is  seen  in  the  application  of 
the  Statute  of  Frauds  to  all  contracts  sued  on  in  an 
English  court.  It  is  a  general  principle  that  all  questions 
relating  to  the  admissibility  and  effect  of  evidence  depend 
upon  the  lex  fori,  as  matters  of  procedure ;  (5)  and  the 
Statute  of  Frauds,  which  requires  that  certain  contracts 
shall  be  evidenced  by  writing  to  support  an  action  upon 
them,  has  been  held  to  come  within  this  rule.(c)  The 
result  is,  of  course,  to  render  a  contract  which  may  have 
been  perfectly  good  according  to  the  law  of  the  place 
where  it  was  made  or  was  to  be  performed,  practically 
invalid  in  an  English  court.     The  vexed  question  of  the 

(a)  Don  V.  Limpman,  5  CI.  &  F.  i,  13  ;  British.  lAnen  Co.  v.  Drummond, 
lo  B.  &  C.  903  ;  De  la  Vega  v.  Vianna,  i  B.  &  Ad.  284 ;  Hvher  t.  Steiner, 
2  Scott,  304 ;  Ferguson  v.  Fj/ffe,  S  CI.  &  F.  121 ;  General  Steam  Naviga- 
tion Co.  V.  Quillou,  1 1  M.  &  W.  277. 

^6)  Bain  v.  Whitehaven,  die.  By.  Co.,  3  H.  L.  C.  i. 

(c)  Leroux  v.  Brovm,  12  C.  B.  801 ;  Acehal  v.  Levy,  10  Bing.  376 ;  ante, 
P-  354. 
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applicability  of  the  English   Statute  of  Limitations  to     Pakt  IV. 
an  action  brought  on  a  foreign  contract  affords  another  ^koceddke. 
example  of  the  difficulty  referred  to.     The  right  of  action,      Cap.  X. 
so  far  as  an  English  Court  is  concerned,  is  practically 
extinguished  by  an  enactment  which  after  a  certain  time 
prevents  its  enforcement ;  but  this  incidental  effect  of  a 
law  which  professes  merely  to  prescribe  the  terms  and 
mode  of  the  remedy  does  not  prevent  the  lex  fori  from 
exerting  its  full  operation. 

The  shortest  way  of  stating  the  general  rule  is,  that  the  Kemedies 
remedy  is  to  be  enforced  according  to  the  lex  fori.{a)  It  ^^^J^^  ^^ 
is  perhaps  scarcely  correct  to  say  that  the  parties  must  be 
taken  to  have  contemplated  the  possibility  of  enforcing  the 
obligation  existing  between  them  in  any  country,  a  fiction 
which  would  obviously  be  altogether  incapable  of  applica- 
tion to  actions  based  on  torts ;  but  it  is  at  any  rate  clear 
that  the  parties  who  have  recourse  to  a  tribunal  to  enforce 
any  obligation,  whether  arising  from  tort  or  contract, 
must  take  the  law  which  regulates  the  remedy  they  are 
seeking  as  they  find  it.  The  subject  of  procedure,  under- 
standing by  procedure  the  process  by  which  a  remedy  is 
to  be  obtained,  includes  the  determination  of  the  follow- 
ing elements : — (i.)  the  name  in  which  and  against  which 
the  action  is  to  be  brought;  (ii.)  the  time  within  which 
it  must  be  brought ;  (iii.)  mode  of  suing  and  enforcing 
process ;  (iv.)  the  evidence  admissible  and  necessary  to 
support  an  action ;  (v.)  the  recognition  and  enforcement  of 
foreign  judgments.  It  will  be  convenient  to  consider  how 
far  the  lex  fori  is  supreme  with  respect  to  each  of  these 
subdivisions. 

(i.)  Parties  to  the  Action. — (a)  Naifiu  in  which  it  must  Title  to  sue. 
he  drought. — It  is  said  by  Story,  that  it  has  been  held  that 
the  inquiry,  in  whose  name  the  action  is  to  be  brought, 
belongs  not  so  much  to  the  right  and  merit  of  the  claim, 
as  to  the  form  of  the  remedy.  (&)  So  far  as  it  belongs  to 
the  form  of  the  remedy  alone,  and  does  not  alter  the 

(a)  Per  Lord  Brougham  in  Don  v.  Lippman,  5  CI.  &  F.  I,  13. 
(6)  Story,  Conflict  of  Laws,  §  565. 
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ultimate  direction  in  which  the  benefit  of  the  remedy  is 
to  flow,  the  Im  fori  has  been  held  entitled  to  control  it. 
Thus,  before  the  adoption  by  the  Judicature  Acts  of  the 
"  equitable  rule  as  to  the  assignment  of  a  chose  in  action, 
it  was  held  that  the  assignee  of  a  chose  in  action  could 
not  sue  in  England  on  it  in  his  own  name,  although  the 
assignment  might  have  been  made  in  a  country  where  its 
validity  was  recognised  by  the  law. (a)  The  point  did  not 
exactly  arise  in  Trivibey  v.  Vignier  (V)  and  the  cognate 
cases,  in  which  the  question  has  been  as  to  the  law 
which  was  to  govern  the  sufficiency  of  the  assignment, 
the  assignee,  if  the  assignment  was  valid  by  the  proper 
law,  being  admittedly  entitled  to  sue  in  his  own  name  by 
the  lex  fori  and  the  lex  contractus  alike.  There  are  never- 
theless expressions  in  the  judgment  in  Trimhey  v.  Vignier 
which  throw  some  doubt  on  the  theory  that  the  name  in 
which  the  action  is  to  be  brought  is  a  matter  for  the  te 
fori  to  determine  at  all.  There  is,  no  doubt,  considerable 
difficulty  in  distinguishing  the  name  in  which  the  action 
is  to  be  brought  from  the  title  on  which  it  depends ;  (c) 
the  latter  belonging  to  the  province,  not  of  the  lex  fori, 
but  of  the  law  which  created  it.  Thus  it  has  been  pointed 
out  with  regard  to  bills  of  exchange  and  promissory  notes, 
that  their  assignability,  upon  which  the  right  of  the  holder 
to  sue  in  his  own  name  depends,  must  be  measured  by  the 
law  which  governs  the  nature  and  extent  of  the  obligation 
of  the  contract,  (c^)  and  every  promise  or  undertaking 
must  be  regarded  as  having  the  same  inherent  force. 
Consequently,  if  a  cJiose  in  action  is  in  its  inception  assign- 
able, and  has  been  rightly  assigned,  the  assignee's  title 
will  be  acknowledged  as  complete  without  reference  to  the 
lex  fori  in  all  courts,  (e)     It  has  been  similarly  shown  that 

(a)  WoWy.  Oxholme,  6  M.  &  S.  92,  99  ;  Jefery  i.M'Taggart,  ibid.,  126; 
Innes  v.  Dunlop,  8  T.  E.  595  ;  FoUiott  v.  Ogdm,  i  H.  Bl.  135. 

(V)  I  Bing.  N.  C.  151  ;  Bradlaugh  v.  De  Sin,  L.  R.  5  C.  P.  473  ;  Lehel 
V.  Tucker,  L.  B.  3  Q.  B.  77  ;  ante,  p.  430. 

{c\  "Westlake,  §  409.  (d)  Ante,  pp.  430-441. 

(e)  Bradlaugh  v.  De  Sin,  L.  E.  5  C.  P.  473 ;  Lebel  v.  Tucker,  L.  E.  3 
Q.  B.  77;  Trimhey  v.  Vignier,  1  Bing.  N.  C.  151;  O'CaUaghan  v.  Tlio. 
mond,  3  Taunt.  Si  ;  Innes  v.  Dunlop,  8  T.  E.  595  ;  De  la  Okaumette  v. 
Bank  of  England,  2  B.  &  Ad.  385. 
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the  title  conferred  on  the  assignees  by  a  foreign  bankruptcy     Paet  rv. 
assignment  is  accorded  a  like  recognition  in  an  English  '^"oceduke. 
court,  (a)     And  where  two   out  of  three   syndics  of  a      Cap.  X. 
French  bankrupt  sued  in  England  on  a  cJwse  in  action  of      Parties. 

the  bankrupt  without  joining  the  third,  it  was  held  that        

they  were  justified  in  doing  so  by  proof  that  the  French 
law  would  have  allowed  the  same  to  be  done.  "  The  pro-  Foreign 
perty  in  the  effects  of  the  bankrupt,"  said  Parke,  B.,  «  does  assignees, 
not  appear  to  be  absolutely  transferred  to  these  syndics  in 
the  way  that  those  of  a  bankrupt  are  in  this  country ;  but 
that  the  syndics  act  as  mandatories  or  agents  for  the 
creditors,  the  whole  three,  or  any  two  or  one  of  them, 
having  the  power  to  sue  for  and  recover  the  debts  ia  their 
own  names.  This  is  a  peculiar  right  of  action  created  by 
the  law  of  that  country,  and  we  think  it  may  be  by  the 
comity  of  nations  enforced  in  this,  as  much  as  the  right  of 
foreign  assignees  or  curators,  or  foreign  corporations,  ap- 
pointed or  created  in  a  diiFerent  way  from  that  which  the 
law  of  this  country  requires."(5)  There  can  be  no  doubt 
that  this  is  a  strong  authority  against  regarding  the  deter- 
mination of  the  name  in  which  an  action  is  to  be  brought 
as  one  of  procedure  at  all,  and  that  it  is  difficult  in  the 
face  of  such  a  decision  to  distinguish  any  such  question 
from  the  general  one  of  title,  on  which  the  lex  fori  has  no 
claim  to  make  itself  heard. 

The  title  of  an  administrator  or  executor  under  a  foreign  Forei^ 
grant  to  enforce  the  choses  in  action  of  the  deceased  in  ^^j.^  ""istra- 
England  is  not  recognised,  as  has  been  already  said,(c) 
until  administration  is  taken  out  here.  This  is,  however, 
for  a  different  reason.  A  foreign  administration  is  not 
regarded  as  transferring  or  assigning  any  movable  property 
except  that  actually  situate  within  the  jurisdiction  of  the 
law  which  grants  it,  and  a  foreign  administrator  who  has 

Ante,  pp.  308,  503. 

Alivon  V.  Fv/mival,  i  C.  M.  &  E.  277,  296  ;  4  Tjrwhitt,  751. 
Ic)  Ante,  p.  269.  But  the  administrator  oi  the  forum  of  the  domicil  can 
recover  from  a  local  or  limited  administrator  any  balance  in  his  hands  of  the 
personal  estate  collected  by  him  :  Fames  \.  Macon,  16  Oh.  D.  407  ;  S.  Con 
appeal,  18  Ch.  D.  347  ;  De.  la  Viesca  v.  Lubbock,  10  Sim.  629  ;  Enohin  v. 
Wylie,  10  H.  L.  C.  i  ;  ante,  p.  270. 
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not  obtained  an  Englist  grant  has  consequently  no  title 
at  all  to  the  choses  in  action  of*  the  deceased  here.     An 
assignment   inter  vivos,  on  the  contrary,  is  intended  to 
operate  all  the  world  over,  and   claims  universal  recog- 
nition on  that  footing;  while  an  assignment  by  law  or 
bankruptcy  is  acknowledged  by  international  comity,  as 
has  been  already  pointed  out,  as  having  a  similar  effect. 
The  right  of  a  husband  to  sue  in  his  wife's  name  with 
respect  to  the  movables  acquired  by  him  through  her  is 
referred,  upon  the  same  principle,  to  the  law  of  the  matri- 
monial domicil ;  to  which  the  intention  of  the  parties  must 
also  be  presumed  to  have  been   directed,  (a)      So  when 
a  husband  and  wife  are  domiciled  in  a  country  where  the 
wife  has  no  equity  to  a  settlement,  an  English  Court  will 
order  payment  of  the  wife's  legacy  to  an  assignee  of  the 
husband  (6) — a  case  not  strictly  pertinent  to  the  present 
subject,  but  which  shows  in  a  strong  light  the  inability 
of  the  lex  fori  to  interfere  with  any  question  of  title.     So 
it  appears  that  a  feme  covert,  who  carries  on  business  in  a 
country  where  the  law  permits  her  to  do  so  as  a  sole 
trader,  may  sue  here  in  respect  of  transactions  entered 
into  in  that  character  ;  but  that  husband  and  wife  cannot 
sue  here  as  partners  in  trade,  though   that   trade   was 
carried  on  under  a  law  which  recognised  such  partner- 
ship.(c)     The  distinction  is  perhaps  a  shadowy  one,  but 
seems  to  be  founded  on  the  view  that  the  right  of  a  feme, 
covert  to  acquire  property  and   sue  for  it  in  any  court 
must  be  decided  by  the  law  under  which  she  lives,  but  that 
her  right  to  sue  jointly  with  her  husband  as  his  partner 
involves  a  question  of  the  misjoinder  of  parties,  which  is 
properly  a  matter  of  procedure  for  the  lex  fori.     It  may 
be  remarked,  in  reference  to  this  case,  that  the  custom 
of  the  City  of  London  which  allows  a  feme  covert  to  carry 
on  business  as  a  sole  trader  in  the  City  does  not  authorise 
her  to  sue  as  such  trader  in  any  but  the  City  of  London 

(a)  Dues  v.  Smith,  Jacob,  544 ;  Sawyer  v.  Shitte,  i  Anst.  63  ;  Campbell 
T.  JPrench,  3  Ves.  321. 

Cb)  McGormich  v.  Garnett,  sDe  G.  M.  &  G.  278. 

(c)  Cosio  V.  De  Bernales,  i  0.  &  P.  266 ;  Ey.  &  Moo.  102. 
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courts  ;  (a)  so  that  it  does  not  really  purport  to  give  her  a     Part  IV. 
title  for  general  purposes  at  all.  Procedure. 

(b)  Ifame  against  which  the  Action  is  to  be  hrought. — It      Cap.  X. 
is  quite  clear  that  no  person  can  be  made  liable  by  the  lex     Partiex. 

fori,  as  an  incident  of  procedure,  who  would  not  have  been        

exposed  to  liability  by  the  proper  law  to  govern  the  act  or 
contract  in  respect  of  which  he  is  sued,  and  his  connection 
with  it.  Thus  in  General  Steam  Navigation  Company  v. 
Guillou,(b)  the  defendant,  who  was  sued  for  injury  done 
to  the  plaintiffs  ship  on  the  high  seas  by  a  vessel  of  which  Liability  to  be 
he  was  alleged  to  be  the  owner,  pleaded  that  the  real  ^°''^' 
owners  of  the  vessel  which  caused  the  collision  were  a 
French  society  or  company,  of  which  he  was  a  shareholder 
and  acting  director,  and  that,  by  the  law  of  Prance,  the 
defendant  was  not  responsible  for  or  liable  to  be  sued 
or  impleaded  individually,  or  in  his  own  name  or  person, 
in  respect  of  the  causes  of  action  alleged,  but  that  the 
said  company  alone,  by  their  said  style  or  title,  were 
responsible  for  and  liable  to  be  sued  and  impleaded  for 
the  said  causes  of  action.  It  is  not  easy  to  see  how  this 
plea  could  have  been  construed  as  anything  but  a  denial 
that  the  defendant  was  personally  or  individually  liable 
at  all  by  French  law,  although  the  Court  of  Exchequer 
were  equally  divided  on  this  question  ;  but  the  true  prin- 
ciple by  which  such  cases  are  to  be  determined  is  no 
doubt  correctly  indicated  in  the  judgment.  "  If  the 
defendant,"  said  Parke,  B.,  "  was  not  liable  for  the  acts  of 
the  master  by  that  law  which  is  to  govern  the  case,  he 
has  a  good  defence  to  the  action.  For  the  defendant,  it  is 
contended  that  the  plea  means  to  aver  that  by  the  law  of 
France  he  was  not  liable  for  those  acts,  but  that  a  body 
established  by  the  French  law,  and  analogous  to  an  English 
corporation,  were  the  proprietors  of  the  vessel,  and  alone 

liable  for  the  acts  of  the  master If  such  be  the  true 

construction  of  the  plea,  we  are  all  strongly  inclined  to 
think  that  there  is  a  good  defence  to  the  action.     On  the 

(a)  Beard  v.  Wehb,  2  B.  &  P.  98  ;  i  C.  &  P.  267,  n. 
(6)  II  M.  &W.  877. 
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other  hand,  the  plaintifE  contends  that  the  plea  only  means 
that  in  the  French  court  the  mode  of  proceeding  would  be 
to  sue  the  defendant  jointly  with  the  other  shareholders  of 
the  company  under  the  name  of  their  association ;  and  if 
this  be  the  trae  construction  of  the  plea,  we  all  concur  in 
the  opinion  that  the  plea  is  bad ;  for  it  is  well  established 
that  the  forms  of  remedies  and  modes  of  proceediug  are 
regulated  solely  by  the  law  of  the  place  where  the  action 
is  instituted — the  lex  fori  ;  and  it  is  no  objection  to  a  suit 
instituted  in  proper  form  here,  that  it  would  have  been 
instituted  in  a  different  form  in  the  court  of  the  country 
where  the  cause  of  action  arose,  or  to  which  the  defend- 
ant belongs."(a)  The  distinction  intended  appears  to  be, 
that  the  defendant,  if  not  personally  liable  at  all  by  the 
French  law,  could  not  be  made  so  by  the  lex  fori ;  but 
that  if  in  France  he  was  under  a  joint  personal  liability 
with  the  other  members  of  the  association,  the  fact  that 
they  were  not  joined  as  defendants  would  be  immaterial, 
as  relating  to  a  question  of  procedure ;  and  this  was  the 
principle  afterwards  adopted  in  Bullock  v.  Gaird  (h)  by 
tjie  Court  of  Queen's  Bench.  In  that  case  the  action  was 
brought  against  a  single  defendant,  for  a  breach  of  an 
agreement  entered  into  between  the  plaintiffs  and  C.&  Co.; 
and  the  defendant  pleaded  that  there  was  a  trading 
partnership  or  firm,  domiciled  and  carrying  on  business  ia 
Scotland  by  the  name  of  0.  &  Co.,  of  which  he  jvas  a 
member ;  that,  by  the  Scotch  law,  the  firm  was  a  distinct 
person  from  any  or  the  whole  of  the  individual  members, 
and  was  capable  of  maintaining  the  relation  of  debtor  and 
creditor  separate  and  distinct  from  the  obligations  of  the 
partners  as  individuals,  and  of  holding  property,  and  of 
suing  and  being  sued  as  a  separate  person  by  the  name  of 
C-  &  Co. ;  that,  by  the  law  of  Scotland,  the  defendant,  as 
a  partner  in  the  firruj  was  liable  to  the  plaintiffs  for  the 
satisfaction  of  any  judgment  which  might  be  obtained 
against  the  firm  or  the  whole  of  the  individual  members 


S 


General  Steam  Navigation  Co.  v.  OuiUou,  1 1  M.  &  W.  877,  895. 
%]  L.  R.  10  Q.  B.  276. 
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jointly  for  any  breaches  of  the  agreement ;   and  that  it     Pakt  IV. 
was   a   condition  precedent    to  any  individual  liability  ^^<'^™^^^- 
attaching  to  the  defendant,  as  an  individual  member  of     Cap.  X. 
the  firm  in  respect  of  the  agreement,  that  the  firm,  as      partieg. 

such   person,  or  the   whole  individual  partners  jointly,        

should  first  have  been  sued,  and  that  judgment  should 

have  been  recovered  against  the  firm  or  the  whole  of  the 

partners  jointly  ;  and  that  the  plaintiffs  had  not  sued  the 

firm  or  the  whole  of  the  partners  jointly,  or  recovered 

judgment  against  it  or  them.     It  was  held,  on  demurrer, 

that  all  the  matters  stated  in  the  plea  were  mere  matters 

of  procedure,  and  that  the  plea  was  bad,  Blackburn,  J., 

saying  that  the  non-joinder  of  the  other  members  of  the 

firm  might  be  a  bar  to  an  action  in  Scotland,  but  could 

only  amount  in  England  to  a  plea  in  abatement.(a)     So 

where  a  colonial  statute  gave  a  mode  of  proceeding  against 

a  colonial  banking  company  by  suing  their  chairman  as 

nominal  defendant,  and  enforcing  the   judgment  against  Local  provi- 

the  property  of  the  members,  and  judgment  had  in  fact  ™"g  "^^  °'^ 

been  recovered  against  the  chairman  under  this  provision,  cedure. 

it  was  held  that  a  member  of  the  banking  company  might 

nevertheless  be  sued   individually  in  England.  (&)     It   is 

true  that  it  was  said  in  the  judgment  that  the  colonial 

statute  was  merely  cumulative,  and  left  all  the  previous 

rights  and  liabilities  of  the  parties  untouched ;  but  it  is 

submitted  that  the  decision  would  have  been  the  same 

even   if  the   colonial   statute  had  made  the   recovery  of 

judgment  against  the  chairman  a  necessary   preliminary 

to  fixing  any  liability  on  the  individual  members,  such  a 

provision  relating  merely  to  procedure,  and  only  indicating 

the  proper  mode  of  bringing  home  the  liability,  instead  of 

taking  it  away  altogether.     As  Lord  Campbell  expressed 

it,  such  an  act  imposed  no  new  liability,  but  only  regulated 

the  mode  in  which  the  existing  liability  should  be  judicially 

constituted.(c)     Such  provisions  clearly  do  not  affect  the 

right  of  the  creditor  to  pursue  his  remedy  here  in  the 


(a)  Bullock  V.  Caird,  L.  E.  10  Q.  B.  278. 

(6)  Bank  of  Australasia  v.  Harding,  9  0.  B.  661 ;  19  L.  J.  C.  P.  345. 

(c)  Bank  of  Australasia  y.  Nias,  16  Q.  B.  717,  734. 
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manner  provided  by  the  law  of  this  country ;  nor  will  any 
further  special  enactment,  regulating  the  manner  and 
conditions  of  executing  a  judgment,  so  obtained  against 
sach  a  nominal  defendant,  upon  the  property  of  the  mem- 
bers of  the  company,  have  any  wider  operation  beyond 
the  tribunals  to  which  it  is  immediately  addressed,  (a) 

(ii.)  Time  within  which  the  Action  must  he  brought. — 
Statutes  of  limitation  may  be  regarded  from  a  double 
point  of  view;  either  as  extinguishing  and  discharging 
the  right  of  action  altogether,  or  as  merely  suspending 
and  denying  a  remedy.  Nor  has  any  branch  of  private 
international  law  given  rise  to  greater  discussion  than  the 
attempt  to  decide  which  is  in  truth  their  proper  char- 
acter ;  whether  they  are,  in  short,  laws  which  govern  the 
inherent  liability  of  the  obligation,  or  rules  of  procedure 
dictated  by  the  lex  fori,  and  binding  in  that  forum  alone. 
They  may,  in  fact,  be  either.  It  is  competent  to  any 
Legislature  to  enact  that  rights  of  action,  not  put  in  force 
within  a  certain  time,  shall  be  absolutely  extinguished; 
and  such  an  enactment  will  have  a  right  to  claim  recog- 
nition in  any  tribunal,  whenever  a  contract  made  with 
reference  to  it  as  the  dominant  law  (6)  shall  come  in 
question.  "I  should  be  much  inclined  to  hold,"  says 
Cockburn,  C.J.,  "  that  when  by  the  law  of  the  place  of 
contract  an  action  on  the  contract  must  be  brought  within 
a  limited  time,  the  contract  ought  to  be  interpreted  to 
mean,  '  I  will  pay  on  a  given  day,  or  within  such  time  as 
the  law  of  the  place  of  contract  can  force  me  to  pay.'  "(c) 
That  this  dictum  does  not  express  the  English  law,  accord- 
ing to  the  current  of  authority,  is  admitted  by  the  learned 
judge  whose  opinion  is  quoted  in  the  same  judgment,  but 
if  for  the  last  phrase  were  substituted  the  words  "  within 
such  time  as  the  law  of  the  place  of  contract  provides  that 
any  obligation  shall  remain  valid  and  unextinguished,"  its 
authority  would  be  incontrovertible.  It  has  been  re- 
peatedly decided  that  the  English  law  of  limitations  with 

a)  Kelsall  v.  Marshall,  16  Q.  B.  241.  (6)  Ante,  p.  389. 

'c)  Harris  v.  Quine,  L.  E.  4  Q.  B.  653. 


PEOCEDUEE    GENERALLY,   AND    EVIDENCE.  S09 

regard  to  obligations  and  movables  generally,  does  not  go     Pakt  lY. 
to  this  extent,  but  merely  fixes  a  limit  within  which,  in  P""^'^"""'^- 
an  English  court,  the  action  must  be  brought ;  and  that      f  ap.  X. 
foreign  statutes  of  limitation,  framed  in   similar  terms,  Limitations. 
have  no  larger  e£fect.(a)     The  English  statute  with  regard  „     , 

+«  1  _i       /        p  -ntr-ii      -^T  V  1  1         Statute  of 

to  real  property  (3  &  4  Will.  IV.  c.    27),  on  the  other  Limitations, 
hand,  does  not  merely  bar  the  remedy,  but  extinguishes 
the  right.     The  lex  situs,  in  fact,  as  to  prescription  with 
regard  to  immovables,  exacts  universal  recognition.(S) 

It  cannot  be  denied  that  this  interpretation  of  the 
English  statutes  of -limitation  has  met  with  severe  and 
pertinacious  criticism ;  and  Westlake,  in  particular,  at- 
tacked the  cases  which  had  been  decided  when  he  wrote, 
and  the  unhesitating  expression  of  the  opinion  of  Story  on 
the  subject,  with  considerable  energy.  He  considered  that 
"  the  opinion  which  refers  the  question  to  the  lex  fori,  as 
one  of  procedure,  rests  upon  two  fallacies."  The  first  of 
these  alleged  fallacies  is  the  contention  that  the  breach  of 
the  contract  cannot  have  been  in  the  mind  of  the  con- 
tracting parties,  and  that  the  limitation,  therefore,  is  not 
of  the  nature  of  the  contract ;  a  fallacy,  which  in  his 
opinion  is  due  to  a  confusion  between  the  interpretation 
of  the  contract  and  the  operation  on  it  of  the  lex  loci 
contractus.  It  is,  however,  now  settled  that  the  operation 
of  the  lex  loci  on  the  contract,  no  less  than  the  interpre- 
tation of  the  contract  itself,  is  entirely  dependent  upon 
the  intention  of  the  parties,  (c)  The  lex  loci  cannot, 
therefore,  operate  upon  the  contract  at  all  except  so  far  as 
it  was  intended  to  do  so  by  the  parties  when  they  entered 
into  the  contract ;  and  the  argument  that  what  they  did 
not  contemplate  or  intend  ought  not  to  be  governed  by 
that  law,  is  certainly  entitled  to  some  consideration.     The 

(a)  ffarris  v.  Quine,  L.  E.  4  Q.  B.  653;  38  L.  J.  Q.  B.  331  ;  Pardo  v. 
Bingham,  L.  E.  4  Ch.  735  ;  39  L.  J.  Ch.  170 ;  Buckmahoye  v.  Mottichund, 
8  Moo.  P.  C.  36  ;  Lopez  v,  JBurslem,  4  Moo.  P.  C.  300 ;  British  Linen  Co. 
V.  Drummond,  10  B.  &  C.  903  ;  Biiber  v.  Steiner,  2  Bing.  N.  C.  202 ;  2  C.  B. 
304  ;  Chitty  on  Contracts,  loth  ed.  p.  741. 
■    (h)  Per  Lush,  J.,  L.  E.  4  Q.  B.  658  ;   Pitt  v.  Daa-e,  L.  E.  3  Ch.  D.  295. 

(c)  Lloyd  V.  Guibert,  L.  E.  i  Q.  B.  115 ;  ante,  p.  393 ;  and  cases  there 
cited. 
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second  alleged  fallacy  is  the  distinction,  drawn  by  Lord 
Brougham  in  Don  v.  Lippman,(a)  by  which  most  of  the 
subsequent  decisions  have  been  swayed,  that  the  debt  may 
be  left  subsisting  and  owing,  though  the  remedy  is  denied. 
In  Westlake's  opinion,  there  is  little  or  no  meaning  in 
saying  that  a  debt  subsists  which  cannot  be  recovered. 
The  statutes  of  limitation  referred  to,  of  the  same  class  as 
the  English  statute  with  regard  to  personal  obligations, 
do  not,  however,  say  this.  They  simply  say  that  the  debt 
shall  not  be  recovered  in  the  courts  over  which  they  claim 
authority.  The  creditor  may  recover  his  debt  in  any  other 
court,  if  the  procedure  of  that  other  court  allows  him. 
There  are,  indeed,  other  ways  in  which  a  debt  may  be 
said  to  subsist,  though  ifc  cannot  be  put  in  suit.  It  may, 
for  example,  so  subsist  as  to  preserve  a  lien  on  the  goods 
of  the  debtor  until  it  is  satisfied,(5)  or  so  as  to  cause 
the  right  of  action  to  revive  by  a  subsequent  promise. 
A  good  illustration  may  be  found  in  the  case  of  In  re 
Bowes,  Strathmore  v.  Vane,(c)  where  a  creditor  in  an  ad- 
ministration suit  was  allowed  to  retain,  without  bringing 
into  hotchpot,  the  proceeds  of  a  foreign  attachment  on 
foreign  assets  for  another  debt,  being  a  debt  barred  by  the 
English  Statute  of  Limitations,  but  not  by  the  foreign 
law.  It  is  obvious  that  for  this  purpose  the  English  Court 
must  have  recognised  the  existence  of  the  debt  in  question 
at  a  time  when  its  own  Statute  of  Limitations  could  have 
prevented  its  enforcement.  It  is  unnecessary,  however,  to 
have  recourse  to  such  considerations,  inasmuch  as  the  dis- 
tinct ground  upon  which  the  English  and  certain  other 
statutes  of  limitation  have  been  held  to  refer  to  procedure 
has  been  that  they  do  not  intend  or  purport  to  forbid 
the  cause  of  action  from  being  put  in  force,  after  the 
specified  term,  in  any  courts  except  their  own.  They  are 
commands  addressed  to  their  own  tribunals.  Did  they 
purport  to  be  more  than  this  they  would  cease  to    be 


a)  5  Cl.&F.  I,  i6. 

b)  Spears  V.  Hartley,  3  Esp.  81,  82  ;  Biggins  v.  Scott,  2  B.  &  Ad.  413. 
W.  N.  1889,  p.  S3. 
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rules  of  procedure  at  all,  and  would  absolutely  extinguish     Pabt  IV. 
such  rights  of  action  as  properly  came  within  their  juris-     "°"'''°"'"'' 
diction.(a)  Cap.  x. 

The  cases,  (6)  therefore,  which  appeared  to  Westlake  in  Limitations. 

1858  insufficient  to  do  more  than  leave  "  the  whole  sub-        

ject  still  open  for  the  higher  English  tribunals,"  have 
since  received  repeated  sanction ;  and  it  is  now  estab- 
lished beyond  doubt  that  a  law  which  simply  prescribes 
the  time  within  which  a  chose  in  action  must  be  put  in 
force  relates  to  procedure  alone,  and  has  no  validity 
except  in  the  tribunals  to  which  it  belongs  and  is  ad- 
dressed.(c)  And  in  those  tribunals  it  applies  to  all 
contracts,  wherever  made;  and  to  all  parties,  whatever 
their  nationality  or  domicil.  Thus,  in  Pardo  v.  Bingham  Foreigners 
the  English  Statute  of  Limitations  was  held  to  ^'W'^J'kxforits^to 
though  the  debt  was  contracted  in  Venezuela,  where  the  limitations. 
debtor  and  creditor  were  both  resident  at  the  time  and 
afterwards.  "  A  certain  period  is  fixed  by  the  statute," 
said  Lord  Hatherley,  "  which  binds  everybody  who  comes 
to  sue  before  this  forum."(d)  And  where  a  statute  (5 
&eo.  IV.  c.  113,  s.  29)  provided  that  no  appeal  should 
be  allowed  from  any  sentence  of  any  Court  of  Admiralty 
unless  certain  preliminary  steps  were  taken  within  a  given 
time,  it  was  held  that  the  enactment  applied  to  foreigners 
as  well  as  to  British  subjects.  It  was  said,  in  the  judg- 
ment, that  although  the  British  Parliament  had  no  gene- 
ral power  to  legislate  for  foreigners  out  of  the  dominions 
and  beyond  the  jurisdiction  of  the  Crown,  yet  it  could  by 
statute  fix  a  time  within  which  application  must  be  made 
for  redress  to  the  tribunals  over  which  it  had  authority  ; 
and  that  this  was  matter  of  procedure,  which  was  a  law  of 
ijhe  forum,  and  bound  in  that  forum  all  mankind,  whether 

(a)  See  Westlake,  Priv.  Int.  Law,  §§  250-253  ;.  Story,  Conflict  of  Laws, 

{b)' British  Linen  Co.  v.  Drummond,  10  B.  &  C.  903  ;  Euber  v.  Steiner, 
2  Bing.  N.  G.  202  ;  Don  v.  Lippman,  5  CI.  &  F.  i. 

(c)  Harris  v.  Quine,  L.  B.  4  Q-  E-  653  ;  38  L.  J.  Q.  B.  331 ;  Fardo  v. 
Bingham,  L.  E.  4  Cli.  735 ;  39  L-  J-  Ch.  170 ;  Pitt  v.  Dacre,  L.  R,  3  Ch.  D, 
295. 

id)  Pardo  v.  Bingham,  L.  E.  4  Ch.  735. 
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foreigners  or  subjects,  plaintiffs  or  defendants,  appellants 
or  respondents.(a)  So  exclusively  is  such  a  law  matter  of 
procedure,  that  a  foreign  judgment  declaring  that  a  claim 
is  barred  by  a  local  statute  of  limitations  is  no  bar  to  an 
action  in  the  tribunals  of  another  State  the  laws  of  which 
fix  a  longer  term  of  limitation  of  suit  on  the  original 
cause  of  action. (&)  In  such  a  case,  the  maxim  "nemo  Ms 
debet  vexari  pro  eddem  causd"  does  not  apply,  the  plea  upon 
which  the  foreign  judgment  has  been  given  not  going  to 
the  merits  of  the  cause  of  action.  It  will  be  shown  sub- 
sequently that  this  condition  must  be  complied  with,  in 
order  that  a  foreign  judgment  should  be  set  up  as  a 
conclusive  bar  here.(c)  The  recent  case  of  In  re  Bowes, 
Straihmore  v.  Vane  (d)  (cited  sv/pr&),  is  a  strong  illustration 
of  the  principle.  In  that  case  an  English  Court  recog- 
nised the  existence  of  a  debt,  which  was  barred  by  its  own 
Statute  of  Limitations,  so  far  as  to  allow  the  creditor,  who 
was  proving  against  the  same  estate  for  another  debt,  to 
retain  the  proceeds  of  a  foreign  attachment  for  the  statute- 
barred  debt  without  bringing  them  into  hotchpot. 

It  only  remains,  while  on  this  subject,  to  advert  to  a 
distinction  cited  with  approval  from  Story  in  Huler  v. 
Steiner,(e)  between  cases  where  a  foreign  law  of  limita- 
tion is  merely  the  lex  loci  contractus,  and  those  in  which 
the  parties  have  resided  within  the  jurisdiction  of  the  law 
during  the  whole  period,  so  that  it  has  had  full  operation 
upon  the  case.  It  should,  however,  be  remarked  that  Story 
adds  the  further  condition  that  the  law  should  be  one  which 
declares  that  the  claim  at  the  expiration  of  the  statutory 
period  shall  become  a  nullity,  and  not  merely  that  the 
remedy  shall  be  barred.  Unless  such  was  its  nature,  it 
is  clear  that  it  would  still  remain  a  law  of  procedure  only, 
and  that  the  additional  fact  of  the  parties  having  resided 
within  its  jurisdiction  would  not  give  it  greater  strength 

(a)  Lopez  v.  Burslem,  4  Moo.  P.  C.  300. 

(6)  Sarris  v.  Quirts,  h.  R.  4  Q.  B.  653  ;  38  L.  J.  Q.  B.  331  ;  Don  v. 
Lippman,  5  CI.  &  F.  i. 

(c)  Garcias  v.  liioardo,  14  Sim.  265  ;  14  L.  J.  Ch.  339 ;  infrct.  Chap. 
XI.  (d)  W.  N.  1889,  p.  S3.  (e)  2  Bing.  N.  C.  202. 
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or  wider  operation.     No  doubt  this  fact  would  be  an  addi-     Paet  IV. 
tional  reason  for  admitting  the  universal  validity  of  the  ^"°™°°"^' 
law,  if  it  was  a  law  like  the  English  statute  which  limits      Cap.  X. 
suits  relating  to  immovables  (3  &  4  Will.  IV.  c.  27),  which  imitations. 

extinguished  the  right ;  but  it  has  been  already  said  that        

such  a  law  is  not  one  of  procedure  at  all,  and  claims 
universal  recognition  without  the  aid  of  any  additional 
considerations,  such  as  that  the  parties  have  resided  for 
the  full  period  within  its  jurisdiction, 

(iii.)  Mode  of  Sudng  and  Mnfordng  Process. — No  part 
of  the  subject  is  less  involved  with  considerations  of  the 
proper  respect  to  be  paid  to  the  law  which  created  the 
right  than  this ;  and,  accordingly,  no  part  of  it  is  to  be 
referred  with  less  hesitation  to  the  lex  fori  for  an  authori- 
tative decision.  It  is,  indeed,  almost  unnecessary  to 
multiply  authorities  for  the  proposition  that  the  "  forms 
of  remedies  and  modes  of  proceeding"  are  regulated 
solely  by  the  law  of  the  place  where  the  action  is  insti- 
tuted ;  (a)  but  it  may  be  more  useful  to  illustrate  it  by 
citing  a  few  examples  of  its  application.  How  far  it 
applies  to  the  question  of  the  reception  of  evidence,  or  of 
the  sufficiency  of  evidence  when  received  to  support  an 
action,  will  be  considered  subsequently ;  (6)  and  it  has 
already  been  shown  that  the  prescription  of  the  time 
within  which  an  action  must  be  brought  is  properly 
regarded  as  coming  under  the  same  general  rule.  That 
all  questions  of  priorities  between  creditors  depend  upon 
the  lex  fori  was  decided,  as  far  as  cases  of  bankruptcy  are 
concerned,  by  JEx  parte  Melboum,  just  cited ;  and  the  same 
rule  has  more  than  once  been  held  to  be  applicable  to 
administrations.(c)  Not  only  the  priority  of  a  creditor, 
but  in  some  cases  his  right  to  prove  his  debt  at  all,  may 
in  some  instances  be  decided  by  the  lex  fori.    The  former 

(o)  Ferguson  v.  Ih^ff'e,  8  CI.  &  F.  121  ;  Trimhey  v.  Vignier,  i  Bing. 
N.  C.  151  ;  General  Steam  Navigation  Co.  v.  GuiUou,  11  M.  &  W.  877  ;  JJe 
la  Vega  v.  Vianna,  I  B.  &  Ad.  284 ;  Pardo  t.  Bingham,  L.  E.  6  Eq.  483  ; 
Fx parte  Melbowrn,  L.  R.  6  Ch.  64  ;  40  L.  J.  Bank.  65. 


fSl  Infri,  p.  523. 


^,^  Pardo  V.  Bingham,  li.'R.  6  Bq.  485  j  Cooh  v.  Gregson,  2  Drew.  286 ; 
Preston  v.  Melville,  8  CI.  &  P.  i. 

2   K 
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Paet  IV.     rules   of  English  bankruptcy   law,  for   example,   which. 

Procedube.   e^giQ^e  j^  certain  cases  a  right  of  double  proof  against 

Cap.  X.      two  firms  to  which  the  same  individual  or  individuals 

'^^        belong,(a)  have  been  held  to  apply  to  a  creditor  attempting 

to  prove  under  an  English  bankruptcy,  after  proof  under 

what  was  tantamount  to  a  bankruptcy  in  the  Brazils ;  (b) 
and  the  fact  that  in  the  case  cited  the  bills  which  were 
the  subject  of  the  proof  had  been  accepted  in  England, 
though  mentioned  by  Turner,  L.J.,  seems  immaterial. 
So  an  execution  creditor  who  attempts  in  a  foreign  court 
to  attach  and  sell  property  of  a  bankrupt  firm  actually 
situate  in  the  foreign  jurisdiction,  may  be  justified  by 
the  lex  fori  in  doing  so,  although  the  English  law  would 
not  have  permitted  it ;  and  the  assignees  of  one  of  the 
members  of  the  firm,  who  has  become  bankrupt  in 
England,  cannot  compel  him  by  suit  in  England  to  refund 
what  he  has  recovered,  (c)  It  seems  difficult,  indeed,  to 
suggest  any  true  principle  upon  which  such  an  inter- 
ference with  the  operation  of  the  lex  fori  and  situs  could 
be  warranted,  even  if  the  partnership  were  domiciled  and 
resident  in  England,  and  the  attached  property  alone  situate 
within  the  foreign  jurisdiction  ;  though  any  Court  which 
can  give  the  creditor  his  full  distributive  share  of  the 
whole  partnership  property,  or  withhold  it  from  him,  can 
no  doubt  practically  obtain  full  recognition  for  its  rules.((^ 
Thus,  when  a  company  has  in  this  country  been  ordered 
to  be  wound  up,  judgment  creditors  who  are  in  this 
country  and  have  proved  under  the  winding  up  will  not 
be  allowed  to  attach,  or  retain  when  attached,  property 
in  India  belonging  to  the  company.(e)  The  subject  has 
already  received  some  consideration.(/) 

(a)  But  see  now  the  Bankruptcy  Act,  1883  {46  &  47  Vict.  c.  52),  s.  39, 
sched.  II.  (18),  extending  the  provisions  of  24  &  25  Vict.  c.  134,  s.  152. 

(6)  Mx parte  Goldsmid,  i  De  Gr.  &  J.  257,  285  ;  Goldsmid  v.  Casenove, 
7  H.  L.  785. 

(c)  Brickwood  v.  Miller,  3  Mer.  279  ;  and  see  Stein's  Case,  i  Eose,  462. 

{d)  Barker  v.  Ooodair,  11  Ves.  78  ;  Dutton  v.  Morison,  17  Ves.  201 ; 
I  Rose  213  ;  Sill  v.  Wbrswick,  1  H.  Bl.  665  ;  Hunter  v.  Potts,  4  T.  B.  182. 

(e)  In  re  Oriental  Steam  Co.,  Ex  parte  Sdnde  By.  Co.,  L.  E.  9  Ch.  557. 

(/)  Ante,  p.  307. 
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The  rule  that  set-off,  on  the  other  hand,  is  a  mere     Part  IV. 
matter  of  procedure,  not  of  the  substance  of  the  contract  ^°°°^°""^- 
between  the  parties,  and  that  it  is  consequently  dependent     Cai-.  X. 
on  the  lex  fori,  is  not  so  clearly  established.     It  is,  how-        ~^^ 

ever,  difficult  to  see  in  what  sense  it  can  be  said  to  be        

part  of  the  original  obligation,  that  the  defendant  in  an  ^^"^' 
action  of  contract  should  be  able  to  defeat  part  of  the 
claim  against  him  by  setting  up  a  perfectly  distinct  claim 
of  his  own  against  the  plaintiff.  In  such  a  case,  each 
litigant,  plaintiff  and  defendant,  has,  strictly  speaking,  a 
chose  in  action  of  his  own ;  and  a  chose  in  action  can  of 
its  own  nature  be  enforced  only  by  action.  The  law  of 
some  particular /orMOT  may  and  does  allow  the  defendant 
to  make  a  different  use  of  his  claim,  by  striking  a  balance 
between  it  and  the  claim  of  the  plaintiff;  but  that 
appears  to  be  a  privilege  conferred  by  the  lex  fori,  and 
in  no  sense  part  of  the  contract.  The  express  contract 
between  the  parties  may,  of  course,  provide  that  the  claim 
of  the  plaintiff,  when  it  arises,  should  be  set  against  a 
specified  demand  of  the  defendant ;  but  in  such  a  case 
the  defendant's  plea  is  not  really  one  of  set-off,  but  of  an 
express  term  of  the  original  contract.  The  point  was 
raised,  though  not  directly  decided,  in  Macfarlane  v. 
JVbrris,(a)  where  Cockburn,  O.J.,  intimated  that  he  was 
inclined  to  take  the  view  indicated  above,  and  this 
dictum  has  been  since  followed.  (&)  The  most  recent 
American  authorities  are  to  the  same  effect.(c)  In  Allen 
V.  KemUe,(cl)  which  has  been  cited  on  the  other  side  in 
support  of  the  proposition  that  the  right  of  set-off  is  really 
part  of  the  original  obligation,  there  was  no  conflict  be- 
tween the  lex  fori  and  the  lex  loci  contractus  at  all ;  and 
the  only  question  was  whether  the  contract  of  the  drawer 
of  a  bill  of  exchange  was  governed  by  the  law  of  the  place 
where  the  bill  was  drawn,  or  where  it  was  payable. 

It  is  plain,  however,  that  the  lex  fori  can  never  confer 

(a)  2  B.  &  S.  783.  (6)  Meyer  v.  Dresser,  33  L.  J.  C.  P.  289. 

(c)  See  Story,  Conflict  of  Laws,  §  575,  and  American  cases  there  cit«d 
(7th  ed.)  W  6  Moo.  P.  C.  314. 
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Part  IV.     a  right  of  action  which  had  no  existence  by  the  law  which 
KocEDUBE.    ^^^  properly  competent  to  create  the  obligation.     Thus 
Cap.  X.      it  has  been  already  said  that  a  tort,  to  be  actionable,  must 
Suit.        be  actionable  by  the  law  of  the  place  where  it  was  com- 
T.    - —         mitted,  as  well  as  by  the  law  of  the  tribunal.(a)     Con- 
created  by       sequently,  the  better  opmion  would  seem  to  be  tnat  an 
lex  fori.  ^(j^;  which  is  a  criminal  offence,  but  not  a  personal  tort,  by 

the  lex  loci,  cannot  be  the  ground  of  an  action  here,  though 
by  the  lex  fori  it  might  be  both.  It  is  true  that  Wight- 
man,  J.,  in  Scott  V.  Seymour,(b)  intimated  an  opinion 
that  if  a  trespass  was  not  lawful  or  justifiable  by  the  law 
of  the  country  where  it  was  committed,  the  mere  fact  that 
no  personal  right  to  recover  damages  for  it  was  given  by 
that  law  would  not  deprive  the  person  aggrieved  of  the 
right  of  action  given  to  him  by  English  law,  at  any  rate 
when  both  the  parties  were  British  subjects.  This  dictum, 
however,  was  not  assented  to  by  the  other  members  of  the 
Court ;  and  the  fallacy  involved  in  it  has  been  already 
pointed  out.(c)  In  strict  accordance  with  the  principle 
here  advocated,  it  was  said  in  an  older  case  that  no  rule 
of  procedure  could  avail  to  give  a  personal  right  of  action 
against  a  contractor,  where  the  lex  loci  actus  recognised  no 
right  to  enforce  the  obligation  at  all  against  the  person  of 
the  party  sued ;  (d)  and  though  this  case  has  been  dis- 
approved by  later  authorities,(«)  the  principle  that  the 
personal  or  real  nature  of  the  right  must  be  deterjained 
once  for  all  by  the  lex  loci  remains  unassailed.  The  nature 
and  extent  of  this  principle  will  be  better  understood 
when  the  cases  relating  to  process  and  execution  have 
been  considered. 
Exeontion—  Process,  Or  the  mode  and  proceedings  by  which  the 
f^fwi.  ^  judgment  and  decrees  of  any  tribunal  are  enforced, 
similarly  depends  upon  the  law  of  that  tribunal  alone.(/) 
There  may,  however,  be  sometimes  a  difficulty  in  distin- 

(a)  Ante,  p.  479.  (b)  i  H.  &  C.  219. 

(c)  Ante,  p.  480.  (d)  Melan  v.  Fitzjames,  i  B.  &  P.  138. 

(e)  Imlay  v.  JSUesfen,  2  Bast,  453. 

(/)  Be  la  Vega  v.  Vianna,  i  A.  &  Ad.  284  ;  Don,  v.  Lippman,  5  CI,  & 
F.  I  ;  Imlay  v.  Ellesfen,  1  East,  453 ;  Brettilot  v.  Sandos,  4  Scott,  201.    ' 


PEOCEDUUE    GENERALLY,    AND    EVIDENCE.  517 

guishing  the  nature  of  the  original  liability  on  which  the  Paet  IV. 
judgment  is  founded  from  the  operation  upon  it  of  the  law  ^"°"^°°"^- 
of  a  foreign  Court  as  to  execution.  A  man,  for  example,  Cap.  X. 
who  contracts  a  debt  in  a  country  where  imprisonment  Process 
for  debt  is  unknown,  may  argue  with  some  plausibility  — - 
that  his  contract  never  contemplated  the  alternative  of 
personal  confinement,  by  the  threat  of  which  the  law  of 
the  country  in  which  he  is  sued  attempts  to  hold  him  to 
his  bargain.  From  such  a  point  of  view,  it  would  appear 
inequitable  that  he  should  be  compelled  to  submit  to  the 
provisions  of  any  law  which  he  had  not  contemplated; 
but  there  is  a  fallacy  involved  in  this  aspect  of  the  subject 
altogether.  The  natural  incidents  of  the  contract,  fore- 
seen or  unforeseen,  are  properly  the  subjects  of  the  in- 
tention of  the  parties  ;  and  in  adjudicating  upon  them  it 
is  of  the  highest  importance  to  determine  what  the  con- 
tracting parties  contemplated,  or  to  what  law  they  in- 
tended to  refer.  Breach,  however,  is  not  a  natural  incident 
of  the  contract,  but  its  dissolution.  An  obligation,  it  is 
true,  remains ;  but  it  is  an  obligation  which  arises,  not  out 
of  the  intention  of  the  parties,  but  out  of  the  refusal  of 
one  of  them  to  carry  that  intention  into  effect,  (a)  Con- 
sequently, with  the  incidents  of  breach,  and  the  remedies 
applicable  to  it,  the  intention  of  the  parties  can  have 
nothing  to  do.  The  fallacy  of  supposing  that  those  who 
contract  undertake  an  alternative  liability,  to  discharge 
their  promise  or  to  be  compelled  to  do  so  by  some  par- 
ticular law,  within  some  particular  time,  or  in  some  par- 
'ticular  way,  has  already  been  shown  in  treating  of  statutes 
of  limitation.(6)  Persons  who  contract  engage  simply 
to  perform  their  promise ;  and  if  they  fail  to  carry  out 
feheir  undertaking,  they  must  submit  to-  the  control  of  any 
law  within  the  reach  of  which  they  happen  to  be  when  a 
remedy  is  sought.  To  break  a  contract  is,  in  truth,  an 
pfEence ;  or,  if  not  a  public  offence,  is  at  any  rate  a  per- 
sonal tort.  There  is  no  greater  reason  why  a  man  who 
fails  to  fulfil  a  promise  should  be  heard  to  object  to  any 
(a)  Don  V.  JAppman,  5  CI.  &  f .  1,  14.  (6)  Ante,  p.  508. 
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Process. 

Enforcement 
of  personal 
liability. 


law  wHicli  properly  asserts  jurisdiction  over  Mm,  than  why 
a  man  who  injures  another  by  defamation  or  actual  assault 
should  do  the  same. 

The  sole  question,  therefore,  which  must  in  such  cases 
be  decided,  is  whether  the  contractor  assumed,  by  his 
agreement,  a  personal  liability  or  not.  If  he  intended  to 
bind  his  person  for  the  fulfilment  of  his  promise — ^and  all 
personal  undertakings  must  necessarily  be  taken,  in  the 
absence  of  anything  to  the  contrary,  to  have  that  effect — 
then  every  tribunal  under  whose  jurisdiction  he  may 
come  will  enforce  that  personal  liability  in  its  own  way. 
If,  on  the  contrary,  his  person,  according  to  his  intention 
and  the  competent  lex  contractus,  was  never  bound  at  all, 
then  no  foreign  law  can  impose  a  personal  liability  for  the 
breach  or  non-fulfilment  of  what  was  never  a  personal 
undertaking,  (a)  Thus  in  Melan  v.  Fifzjames  the  defend- 
ant was  held  to  bail  in  England  on  an  instrument  entered 
into  in  France,  by  which  his  property  only,  and  not  his 
person,  was  according. to  the  law  of  France  made  liable, 
and  the  Court  of  Coinmon  Pleas  ordered  the  bail-bond  to 
be  delivered  up  and  cancelled  on  the  defendant  entering 
a  common  appearance.  "  The  defendant  is  held  to  baU," 
said  Byre,  C.  J.,  "  on  a  contract  made  in  France,  the  nature 
of  which  we  must  learn,  not  from  the  face  of  the  instru- 
ment, but  from  evidence.  If  it  appears  that  this  contract 
creates  no  personal  obligation,  and  that  it  could  not  be 
sued  as  such  by  the  laws  of  France,  there  seems  to  be  fair 
ground  on  which  the  Court  may  interpose  to  prevent  a 
proceeding  so  oppressive  as  a  personal  arrest  in  a  foreign 
country,  at  the  commencement  of  a  suit,  in  a  case  which, 
as  far  as  we  can  judge  at  present,  authorises  no  proceeding 
against  the  person  in  the  coffiatry  in  which  the  transaction 
passed.  If  there  could  be  none  in  France,  in  my  opinion 
there  can  be  none  here.  I  cannot  conceive  that  what  is 
no  personal  obligation  in  the  country  in  which  it  arises 
can  ever  be  raised  into  a  personal  obligation  by  the  laws 

(o)  Ilelan  v.  Fitzjamea,  i  B.  &  P.  138  ;  Talleyrand  v.  Bovlanger,  3  Ves. 
447  ;  Dela  Vega  v.  Vianna,  i  B.  &  A(l.  284. 
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of  another.     If  it  be  a  personal  obligation  there,  it  must    Part  IV. 
be  enforced  here  in  the  mode  pointed  out  by  the  law  of  ^"°°''°°'"^- 
this  country ;  but  what  the  nature  of  the  obligation  is      Cap.  X. 
must  be  determined  by  the  law  of  the  country  where  it     Process. 

was  entered  into,  and  then  this  country  will  apply  its        

own  law  to  enforce  it.  "(a)     It  should  be  remarked  that 
Heath,  J.,  dissented  from  the  above  view,  but  only  on  the 
ground  that  the  contract  sued  on  was  in  his  opinion  a 
personal  one,  and  that  the  question  of  arrest  was  therefore 
merely  one  of  remedy.     On  the  assumption  that  the  con- 
tract was  not  a  personal  promise  by  French  law,  but  a 
mere  hypothecation  of  property,  the  decision  was  no  doubt 
right ;  but  that  the  view  taken  by  Heath,  J,,  was  in 
reality  more  consonant  to  the  facts  of  the   case  appears 
from  the  opinion  which  Lord  Bllenborough  intimated  in 
Imlay  v.  Mlesfen^Q))  and  from  the  later  decision  in  Be  la 
Vega  v.  Vmnna,(c)  which  may  be    regarded  as  having 
settled  the  law  on  the  subject.     In  Don  v.  Lippman  (d) 
the  general  principles  applicable  to  such  cases  were  stated 
with  much  clearness  by  Lord  Brougham  :  "  The  contract 
being  silent  as  to  the  law  by  which  it  is  to  be  governed, 
nothing  is  more  likely  than  that  the   lex  loci  contractus 
should  be  considered  at  the  time  the  rule   (sc.  of    the 
remedy),  for  the  parties  could  not  suppose  that  the  con- 
tract might  afterwards  come   before  the  tribunals  of  a 
foreign  country.      But  it  is  otherwise  when  the  remedy 
actually  comes  to  be  enforced.     The  parties  do  not  neces- 
sarily look  to  the  remedy  when  they  make  the  contract. 
They  bind  themselves  to  do  what  the  law  they  live  under 
requires;  but  as  they  bind  themselves  generally,  it  may 
be  taken  as  if  they  had  contemplated  the  possibility  of 
enforcing  it  in  another  country Not  only  the  prin- 
ciples of  the  law,  but  the  known  course  of  the  Courts, 
renders  it  necessary  that  the  rules  of  precedent  should  be 
adopted,  and  that  the  parties  should  take  the  law  as  they 
find  it,  when  they  come  to  enforce  their  contract.  .... 

(o)  Mdan  v.  Fitzjames,  I  B.  &  P.  138,  141  ;  and  see  TaUeyrand-v.Bou- 
langer,  3  Ves.  447.  (6)  2  Bast,  453. 

(c)  I  B.  &  Ad.  284.  (d)  S  CI.  &  F.  I,  13. 
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Paet  IV.     The  distinction  which  exists  as'to  the  principle  of  applying 

PROCEDURE.  ^^^  remedy,  exists  with  even  greater  force  as  to  the  practice 

Gap.  X.      of  the  Courts  when  the  remedy  is  to  be  enforced.     No  one 

^Process.    '  c^n  Say  that,  because  the  contract  has  been  made  abroad, 

the  form  of  action  known  in  the  foreign  court  must  be 

pursued  in  the  courts  where  the  contract  is  to  be  enforced, 
or  the  other  preliminary  proceedings  of  those  Courts  must 
be  adopted,  or  that  the  rules  of  pleading,  or  the  curial 
practice  of  the  foreign  country,  must  necessarily  be  fol- 
lowed  No  one  will  contend  in  terms  that  foreign 

rules  of  evidence  should  guide  us  in  such  cases  ;  and  yet 
it  is  not  so  easy  to  avoid  that  principle  in  practice,  if  you 
once  admit  that  though  the  remedy  is  to  be  enforced  in 
one  country,  it  is  to  be  enforced  according  to  the  laws 
which  govern  another  country." (a) 

It  may  be  convenient  to  state  under  this  head  the  rules 
of  the  English  Courts  with  reference  to  the  service  of 
writs  or  notices  of  writs  out  of  the  jurisdiction. 

Until  the  passing  of  the  Common  Law  Procedure  Act, 
1852,  there  was  no  provision  for  the  service  of  any  writ  or 
process  outside  the  jurisdiction,  and  though  the  i8th  sec- 
tion of  that  Act  remedied  the  defect,  Scotland  and  Ireland 
were  expressly  exempted  from  its  provisions.  The  original 
Order  (Order  xi.)  in  the  Judicature  Rules,  framed  on  the 
passing  of  the  Judicature  Act,  1875,  removed  this  distinc- 
tion ;  but  it  will  be  seen,  on  reference  to  this  Order  in 
its  present  revised  form,  that  in  favour  of  persons  "  domi- 
ciled or  ordinarily  resident  in  "  Scotland  or  Ireland  the 
older  practice  is  preserved.  It  must  be  remembered  that 
service  out  of  the  jurisdiction  is  an  interference  with  the 
ordinary  course  of  the  law,  and,  apart  from  statute,  no 
Court  has  power  to  allow  it.(&) 

Order  xi.  r.  i,  in  its  existing  form,  provides  as  follows : — 

"  Order  xi.  r.  i.  Service  out  of  the  jurisdiction  of  a 
writ  of  summons  or  notice  of  a  writ  of  summons  may  be 
allowed  by  the  Court  or  a  judge  whenever — 

(o)  Per  Lord  Brougham,  iu  Donv.IAj^man,  5  CI.  &  P.  i,  13,  14. 
(6)  Be  Buajidd,  32  Ch.  D.  123  ;  Be  Maughan,  22  W.  E.  748. 
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"  (a)  The  whole  subject-matter  of  the  action  is  land 
situate  within  the  jurisdiction  (with  or  without 
rents  or  profits)  ;  or 

"  (b)  Any  act,  deed,  will,  contract,  obligation,  or  liability, 
affecting  land  or  hereditaments  situate  within 
the  jurisdiction,  is  sought  to  be  construed,  recti- 
fied, set  aside,  or  enforced  in  the  action  ;  or 

"  (c)  Any  relief  is  sought  against  any  person  domiciled 
or  ordinarily  resident  within  the  jurisdiction  ;  or 

"  (d)  The  action  is  for  the  administration  of  the  personal 
estate  of  any  deceased  person  who,  at  the  time 
of  his  death,  was  domiciled  within  the  juris- 
diction; or  for  the  execution  (as  to  property 
situate  within  the  jurisdiction)  of  the  trusts  of 
any  written  instrument,  of  which  the  person  to 
be  served  is  a  trustee,  which  ought  to  be  executed 
according  to  the  law  of  England  ;  or 

"  (e)  The  action  is  founded  on  any  breach  or  alleged 
breach  within  the  jurisdiction  of  any  contract, 
wherever  made,  which,  according  to  the  terms 
thereof,  ought  to  be  performed  within  the  juris- 
diction, unless  the  defendant  is  domiciled  or 
ordinarily  resident  in  Scotland  or  Ireland  ;  or 

"  (f)  Any  injunction  is  sought  as  to  anything  to  be  done 
within  the  jurisdiction,  or  any  nuisance  within 
the  jurisdiction  is  sought  to  be  prevented  or  re- 
moved, whether  damages  are  or  are  not  also 
sought  in  respect  thereof ;  or 

"  (g)  Any  person  out  of  the  jurisdiction  is  a  necessary 
or  proper  party  to  an  action  properly  brought 
against  some  other  person  duly  served  within 
the  jurisdiction," 

In  accordance  with  the  terms  of  the  rule,  it  has  been 
held  that  Order  xi.  r.  i,  applies  equally  to  the  service  of 
a  writ  of  summons  and  of  notice  of  a  writ  of  summons, 
the  service  required  in  each  case  being  the  same,  (a) 

By  r.  6  of  the  same  Order,  when  the  defendant  is  neither 
(a)  Scott  V.  Wax  Candle  Co.,  I  Q.  B.  D.  404,  and  Order  xi.  r.  7. 


Pakt  IV. 
Procedure. 

Cap.  X. 

Process. 
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a  British  subject  nor  in  British  dominions,  notice  of  the 
writ,  and  not  the  writ  itself,  is  to  be  served  on  him.  And 
where  a  writ  itself  is  served  upon  a  foreigner  not  in 
British  dominions  (in  violation  of  the  rule),  the  service  is 
a  nullity,  and  not  a  mere  irregularity,  so  that  all  subse- 
quent proceedings  will  be  set  aside.(a)  In  such  a  case, 
it  appears,  from  the  authorities  just  cited,  that  the  de- 
fendant himself  may  come  to  the  English  Court  and  apply 
by  summons  to  set  the  proceedings  aside,  though  it  might 
imperil  his  position  if  he  first  appeared  to  the  writ.  It 
is  the  logical  complement  of  r,  6  that  either  a  British 
subject  in  foreign  dominions  or  a  foreigner  in  British  do- 
minions may  be  served  with  a  writ  itself. (&)  It  would 
seem  that  third-party  notices  and  counter-claims,  being 
governed  by  the  rules  applicable  to  the  service  of  writs, 
may  be  served  out  of  the  jurisdiction  with  leave  under 
Order  xi.  r.  i.(c)  But  an  "  originatiag  summons"  in  the 
Chancery  Division  cannot  be  so  served.(cQ  Nor  is  there 
power  to  serve  on  a  bankrupt  who  is  resident  in  a  foreign 
country,  and  actually  out  of  the  jurisdiction  at  the  time,  an 
order  for  his  attendance  for  his  public  examination.(e) 
The  general  rule  is  stated  by  Lord  Esher,  in  the  case  just 
cited,  as  being  that,  when  the  Legislature  has  enacted 
that  a  thing  is  to  be  done  by  one  of  the  Queen's  Courts, 
the  meaning  primd  facie  is  only  that  the  Court  may  do  that 
thing  within  the  Queen's  dominions.  It  is  at  least  doubt- 
ful whether  the  learned  judge  did  not  mean  within  that 
part  of  the  Queen's  domiuions  which  is  within  the  juris- 
diction of  the  Court.     Service  in  Scotland,  Ireland,  or  the 


(o)  Hewitson  v.  Fabre,  21  Q.  B.  D.  6  ;  Boyle  v.  Sacker,  39  Ch.  D.  249  ; 
Preston  v.  Lamont,  i  Ex.  D.  361. 

(6)  Fowler  v.  Barstow,  20  Ch.  D.  246;  Cheat  Aastrcdian  Co.  v.  Mar- 
tin, 5  Cli.  D.  1  ;  Padley  v.  Camjphausen,  10  Ch.  D.  550;  /filler  v.  Bristol, 
13  Q.  B.  D.  96  ;  Bacon  y.  Turner,  3  Ch.  D.  275. 

(c)  Dubout  V.  Macpherson,  23  Q.  B.  D.  341  ;  Swansea,  Sc,  Co.  v.  Dun- 
can, I  Q.  B.  D.  648 ;  Order  xvi.  r.  48 ;  Order  xxi.  r.  12. 

{d)  Be  Bvxfield,  32  Ch.  D.  123.  See  as  to  petitions,  &o.,  the  Annual 
Practice,  Order  xi.  r.  i,  notes  pp.  230,  sq.  ;  and  on  the  general  principles, 
see  Lenders  v.  Anderson,  12  Q.  B.  D.  56  ;  Sewitson  v.  Fahre  21  Q.  B.  D. 
6  ;  and  Be  Busfield,  suprd. 

(e)  In  re  Wendt,  22  Q.  B.  D.  733, 
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colonies  is  service  out  of  the  jurisdiction  within  Order  xi.     Part  IV. 
P    J  /^\  Pboceddre. 

(iv.)  Evidence  necessary  and  admissible  to  support  an     Cap.  X. 
Action. — This   branch  of  the  subject  has   been   already       Proof. 

considered   when  treating  of  formalities,  and  it  is  un-     . 

necessary  to  do  more  here  than  recapitulate  the  con-  governed  by 
elusions  arrived  at.  The  lac  fori  decides  all  questions  ^/<^'- 
relating  to  the  admissiMlity  of  evidence ;  but  if  the  evi- 
dence, when  admitted,  goes  to  show  that  no  obligation 
was  ever  validly  created  by  the  lex  loci,  and  not  merely 
that  the  obligation,  though  duly  created,  could  not  have 
been  proved  in  the  foreign  tribunal,  the  rules  of  the  forum 
as  to  procedure  will  not,  of  course,  be  allowed  to  create 
an  obligation  where  none  existed  before.(&)  Similarly, 
when  the  lex  fori  demands  a  particular  kind  of  evidence 
to  support  a  particular  kind  of  contract,  no  obligation, 
arising  from  such  a  contract  can  be  recognised,  although 
it  may  in  the  jSrst  instance  have  been  validly  created  by 
the  lex  loci  actus,  and  could  be  put  in  suit  in  a  foreign 
court.  The  English  Statute  of  Frauds  has  accordingly 
been  held  to  apply  to  contracts  made  abroad,  and  sued 
upon  here.(c)  The  necessity  of  distiaguishing  between 
the  formalities  prelimLaary  to  the  validity  of  the  contract, 
and  those  preliminary  to  the  enforcement  of  the  remedy 
in  the  country  where  it  was  made,  will  be  seen  from  the 
case  of  Ex  parte  Melbov,rn,(d)  which  has  been  already 
cited ;  and  it  is  plaia  that  it  will  be  necessary  to  prove 
the  former  in  every  tribunal,  while  the  latter  will  be 
dispensed  with  everywhere  but  ia  the  courts  of  the  locus 
celebrationis. 

The  law  on  this  subject  has  been  briefly  expressed  by 
Lord  Brougham,  in  £ain  v.  Whitehaven  and  Furness 
Railway  Company.{e)  Whether  a  witness  is  competent 
or  not ;  whether  a  certain  matter  requires  to  be  proved  by 

(a)  Of.  Be  Busfidd,  32  Ch.  D.  123  ;  suprd,,  p.  328. 
(6)  Bristow  v.  SequemUe,  $  Ex.  275,  279;  Mvea  v.  Hodgson,  7  T.  E. 
241 ;  Olegg  v.  Levy,  2  Camp.  166. 

Ic)  Leroux  v.  Brown,  12  C.  B.  801  ;  Aeebal  v.  Lem/,  10  Bing.  376. 
(rf)  L.  R.  6  Ch.  64.  (e)  3  H.  L.  C.  i,  19. 
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Part  IV.     writing  or  not ;  whether  certain  evideTice  proves  a  certain 

■  "Q"*^""™-  fact  or  not :  that  is  to  be  determined  by  the  law  of  the 

Cap.  X.      country  where  the  question  arises,  where  the  remedy  is 

Ptoo/.       sought  to  be  enforced,  and  where  the  Court  sits  to  enforce 

it.     It  would  seem,  however,  where  evidence  is  taken  in 

one  country  in  aid  of  a  suit  or  action  elsewhere,  either 
on  ordinary  commission  or  with  the  assistance  of  the  local 
Courts  (as  in  cases  under  19  &  20  Vict,  c.  113,  infra),  that 
the  prevailing  law  must  be  the  law  of  the  country  where 
the  suit  is  actually  pending  for  which  the  evidence  is 
taken,  as  being  the  tme  forum.(a) 
JToreign  facts  (v.)  Proof  of  Focts  peculiarly  Foreign. — ^The  amount  of 
—how  proved.  gyj^gj^Qg  necessary  to  support  a  right  of  action  in  any 
particular  tribunal,  and  the  admissibility  of  the  evidence 
offered  for  that  purpose,  being  thus  determined  by  the 
lex  fori,  it  remains  to  consider  what  kind  of  evidence 
is  required  by  the  Court  when  investigating  certain 
peculiarly  foreign  facts.  It  is  unnecessary  to  say  that  the 
ordinary  rules  of  evidence  apply  indiscriminately  to  the 
proof  of  res  gestce  and  other  incidents  relevant  to  the  cause 
of  action,  wherever  they  may  have  taken  place  ;  but  it  is 
not  equally  apparent  what  rules  apply  to  the  proof  of 
Proof  of  foreign  documents,  or  of  foreign  law.     First,  with  regard 

documents  *°  foreign  documents,  it  is  clear  that  the  Court  must  have 
the  evidence  of  a  translator ;  a  translator  being,  in  the 
words  of  Lord  Chelmsford,  a  witness  as  to  the  Cleaning 
and  also  the  grammatical  construction  of  the  words.(&) 
Next,  it  must  have  evidence,  adduced  by  foreign  experts 
if  necessary,  of  the  meaning  of  any  words  which  are  of 
a  technical  description,  or  which  have  a  peculiar  meaning, 
different  from  that  which,  if  literally  translated  into  our 
Proof  of  language,  they  would  bear.     If  the  instrument  is  not  only 

foreign  law.  v^ritten  in  a  foreign  language,  but  to  be  controlled  by  a 
foreign  law,(c)  according  to  any  of  the  principles  already 
laid  down,  then  if  there  is  any  principle  of  construction 

(a)  See  per  Cookburn,  C.J.,  in  DessiUa  v.  Fds,  40  L.  T.  Eep.  423. 
{h)  Di  Sora  v.  PhiUipa,  10  H.  L.  C.  624,  639. 

(c)  As  to  the  proper  law  to  govern  the  construction  of  foreign  contracts, 
vide  ante,  p.  378, 
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applicable  to  tliat   document   by  such   foreign    law,  the     Part  IV. 
foreign  law  on  this  point  must  be  proved  in  the  manner  P°°"^°°'"^- 
which  will  be  shown  below.     The  judge  "  has  not  organs     Cap.  X. 
to  know  and  to  deal  with  the  text  of  the  foreign  law,  and      Proqf. 

therefore  requires  the  assistance  of  a  lawyer  who  knows        

how  to  interpret  it."(a)  The  witnesses  having  supplied 
the  judge  with  these  facts,  they  must  retire  and  leave  his 
sufficiently  informed  mind  to  his  own  proper  office — ^that 
of  ascertaining  for  himself  the  intention  of  the  parties ; 
or,  in  other  words,  of  construing  the  instrument  in  ques- 
tion. (&)  So,  if  there  is  a  foreign  custom  which  affects 
the  construction  of  a  foreign  docament,  witnesses  must 
be  heard  to  explain  what  the  custom  is,  as  evidence  is 
received  of  customs  in  respect  of  trade  matters,  before 
the  judge  can  pronounce  on  the  proper  effect  to  be 
given  to  it.(c)  But  the  foreign  document,  though  con- 
strued according  to  the  foreign  law  to  which  it  is  gene- 
rally subject,  and  explained  by  reference  to  foreign  facts, 
is  only  admissible  in  evidence,  as  has  been  said,  according 
to  the  rules  of  the  lex  fori,  and  no  foreign  law  will  avail 
to  make  that  primary  evidence  in  a  foreign  court  which  is 
secondary  evidence  according  to  the  law  of  procedure 
which  is  there  followed.  ((^)  "Where,  however,  a  parti- Proof  of 
cular  value  is  given  by  the  foreign  law  to  a  foreign  docu-  documents, 
ment  as  proof  of  a  fact  within  the  jurisdiction  of  that  law, 
the  same  weight  will  be  given  to  it  in  any  other  tribunal, 
when  the  foreign  law  is  proved  to  its  satisfaction.  Thus, 
where  it  was  desired  to  prove  a  marriage  in  France  which 
was  celebrated  before  the  Eevolution,  and  it  was  proved 
by  French  advocates  that  registers  of  marriage  were  kept 
at  Lille  by  official  authority,  and  that  those  registers  were 
authentic  documents  both  before  and  since  the  Eevolution, 
properly  authenticated  copies  of  these  were  admitted  to 
prove  the  marriage.(«)     And  in  a  more  modem  case  a 

(a)  Per  Lord  Brougham  in  the  Sussex  Peerage  Case,  ii  CI.  &  P.  115. 
(V)  m  Sora  V.  PhiUips,  10  H.  L.  C.  624,  639.  „      t    r, 

(c)  Per  Lord  Mansfield  in  Mostyn  v.  Faimgas,  Cowp.  174  ;  I  bm.  L.  0. 
g-,y  •  '       '  {d)  ■BroUtn  v.  Thornton,  6  A.  &  E.  185. 

(e)  Biddulph  v.  Lord  ComQ2/s,. cited  by  Keating,  J.,  29  L.  J.P^*^  M.  58. 
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Part  IV.     document  was  tendered  to  prove  a  marriage  in  Chili,  which 

Procedure.   p^ppQj,fced  to  be  an  extract  from  a  register  of  marriages, 

Cap.  X.      signed  by  the  curate-rector  of  the  Chilian  church  where 

Proof.       it  was  solemnised.     The  signature  was  duly  verified  by  a 

public  notary,  and  certified  under  the  hand  and  seal  of 

the  British  consul.  On  proof  being  adduced  that  a  regis- 
ter was  kept  by  the  curate-rector  of  every  church  in  Chili 
of  the  marriages  solemnised  in  it,  and  that  certificates 
of  marriages  such  as  that  tendered  were  received  in  the 
Chilian  courts  as  evidence  of  the  marriage  which  they 
purported  to  certify,  the  document  was  received  to  prove 
the  marriage  in  question. (a)  But  a  copy  of  a  foreign 
judgment,  certified  in  a  similar  manner,  will  not  be  entitled 
to  reception  here,  every  tribunal  being  of  course  entitled 
to  lay  down  for  itself  the  manner  in  which  it  will  take 
cognizance  of  the  decrees  of  a  foreign  court.(&)  It  is  now 
provided  by  statute  that  all  judgments,  decrees,  orders,  or 
other  judicial  proceedings  of  any  court  of  justice  in  any 
foreign  State  or  in  any  British  colony,  and  all  other 
aflSdavits,  pleadings,  and  other  legal  documents  filed  or 
deposited  in  any  such  court,  may  be  proved  in  any  court 
of  justice,  or  before  any  person  having  by  law  or  by 
consent  of  parties  authority  to  hear,  receive,  and  examine 
evidence,  either  by  examined  copies,  or  by  authenticated 
copies  purporting  to  be  sealed  with  the  seal  of  the  court 
to  which  the  original  belongs,  or,  in  the  event  .of  such 
court  having  no  seal,  to  be  signed  by  the  judge  or  one  of 
the  judges  of  the  said  court;  and  that  it  shall  not  be 
necessary  to  prove  the  seal  or  signature  with  which  such 
authenticated  copy  purports  to  be  sealed  or  signed.(c) 
Similar  provisions  are  contained  in  the  same  statute  for 
the  proof  of  proclamations,  treaties,  and  other  foreign  acts 
of  State. 

The  common  practice  of  taking  evidence  abroad  by 
means  of  a  commission  clothed  with  the  authority,  not  of 

(a)  Abbott  V.  Abbott,  29  L.  J.  P.  &  M.  57. 

(b)  Apphton  V.  Lord  Brayhrooke,  6  M.  &  S.  34 ;  and  see  9  Mod.  65, 

(c)  14  &  15  Vict.  u.  99,  B.  7. 
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the  tribunal   or  Government  in  the  country  where  the     Paet  IV. 
evidence  is  taken,  but  of  the  tribunal  requiring  such  ^"°"'^°°"^- 
evidence,   is  not  regarded  with  uniform  approval.     In      Cap.  X. 
some   States  municipal  laws   exist  which   prohibit    the       Proof. 

administration  of  an  oath,  the  taking  of  evidence,  or  the        

exercise  of  any  function  that  could  be  called  judicial  by 
any  persons  other  than  the  officers  of  the  local  tribunals. 
This  is  a  matter  which  of  course  every  State  has  a  right  to 
regulate  for  itself,  and  does  not  involve  any  principle  of 
international  law,  though  such  regulations  may  often  inter- 
pose practical  difficulties  in  the  examination  of  witnesses 
abroad.(a)  By  an  English  statute  (19  &  20  Vict.  c.  113) 
(printed  in  the  appendix  to  this  chapter)  jurisdiction  is 
given  to  the  English  courts,  or  to  any  judge  thereof,  to 
order  the  examination  upon  oath  before  a  commissioner  of 
any  witness  within  the  jurisdiction,  upon  application  for 
that  purpose  (by  summons  at  chambers),  in  aid  of  any 
civil  or  commercial  suit  in  a  foreign  country,  without 
any  writ  being  issued  or  other  proceedings  taken  in  the 
English  court.  Provision  is  made  for  compelling  the 
attendance  of  witnesses ;  and  false  evidence  given  upon 
such  an  examination  is  made  perjury  (s,  3).  Though  it 
does  not  appear  that  much  use  has  been  made  of  this 
statute,  it  has  been  resorted  to  in  the  Divorce  Court.(&) 
It  would  appear  that,  in  such  cases,  questions  as  to  the 
admissibility  of  evidence  would  be  decided  by  the  law  of 
the  country  where  the  suit  was  pending,  which  is  the  real 
forum.ic) 

The  proof  of  foreign  law  is  mainly  controlled  by  the  Proof  of 

foreign  law. 

(a)  In  1886  this  right  was  practically  asserted  in  Germany,  and  proceed- 
ings were  actually  taken  there  against  Mr.  _A.  B.  Kempe,  _  an  English 
barrister  who  had  heen  appointed  to  take  evidence  on  commission  by  the 
English  High  Court  of  Justice.  As  to  the  persons  before  whom  affida-rits 
for  the  Probate  Division  are  to  he  taken  abroad  where  the  local  law  forbids 
the  administration  of  an  oath  by  a  British  consul,  see  In  the  Goods  of 
Faweus,  9  P.  D.  241,  and  21  &  22  Vict.  0.  95,  s.  31.  For  an  analogous 
instance  when  an  affidavit  has  been  admitted  without  having  been  sworn 
before  a  consul  (under  15  &  16  Vict.  c.  86,  s.  22),  see  Lyh  v.  Mwood, 
15  Eq.  67. 

(6)  See,  e.g.,  Sutchins  v.  Eutchins,  L.  E.  I  P.  &  D.  153;  Simpson  v. 
maard,  W.  N.  1887,  p.  nS- 

(c)  DessiUa  v.  Feb,  44  L.  T.  Eep.  423. 
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Past  IV.     principle  that  the  law  of  a  foreign  State  is  a  fact  which 

■  must  be  established  by  evidence  like  any  other,  and  of 

Cap.  X.      which  no  tribunal  or  judge  has  a  right  to  take  judicial 
Proof.       notice.   No  judicial  knowledge  or  discernment  is  attributed 

to   a  judge  in  such  a  matter ;  and  if  proper  proof  of  a 

foreign  law  is  not  adduced,  the  Court  must  proceed 
according  to  the  law  of  England,  (a)  All  that  can  be 
required  of  a  tribunal  adjudicating  on  a  question  of  foreign 
law  is  to  receive  and  consider  all  the  evidence  as  to  it 
which  is  available,  and  hond,  fide,  to  determine  on  that,  as 
well  as  it  can,  what  the  foreign  law  is.  If  from  the  imper- 
fect evidence  produced  before  it,  or  its  misapprehension  of 
the  effect  of  that  evidence,  a  mistake  is  made,  it  is  much 
to  be  lamented,  but  the  tribunal  is  free  from  blame.(&) 
The  judge  "  has  not  organs  to  know  and  to  deal  with  the 
text  of  the  foreign  law,  and  therefore  requires  the  assist- 
ance of  a  lawyer  who  knows  how  to  interpret  it. "(c)  How 
far  the  function  of  the  judge  is  limited  to  the  reception  of 
this  evidence  and  this  assistance  is  perhaps  not  wholly 
free  from  doubt.  It  was  said  by  Lord  Langdale,  that 
though  a  knowledge  of  foreign  law  is  not  to  be  imputed 
to  the  judge,  there  may  be  imputed  to  him  a  knowledge 
of  the  general  art  of  reasoning  ;  and  that  there  may  there- 
fore be  cases  in  which  the  judge  may,  without  impropriety, 
take  upon  himself  to  construe  the  words  of  a  foreign  law, 
and  determine  their  application  to  the  case  before  him, 
especially  if  there  should  be  a  variance  or  want  of  clearness 
in  the  testimony,  (c?)  The  same  view  had  been  apparently, 
adopted  by  Lord  Stowell  in  earlier  cases,  (e)  limiting  the 
exercise  of  this  function  to  the  consideration  of  those 
authorities  which  were  directly  referred  to  by  the  wit- 
nesses ;  but,  as  Lord  Langdale  remarked  in  the  case  cited, 
a  judge  endowed  as  Lord  Stowell  was  might  perhaps  safely 

(a)  Llojjd  V.  Ouibert,  L.  E.  i  Q.  B.  115,  129;  Brown  v.  Oracey,  D.  &  B. 
N.  P.  41,  D.  (6)  Castnque  v.  Imrie,  L.  R.  4  H.  L.  414,  427. 

(c)  Sussex  Peeraqe  Case,  11  CI.  &  F.  115,  per  Lord  Brougham. 

la)  Nelson  v.  Bndport,  8  Beav.  5371 

(e)  Liiido  V.  Belisario,  i  Hagg.  Cons.  216 ;  Dalrymj>le  v.  Dcdrymple, 
2  Hagg.  Cone.  54. 
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do   some  things  whicli  other  judges  might  find  it  very     Part  IV. . 
hazardous  to  imitate.  PRocEonRE. 

The  Court  of  Appeal,  however,  has  held  quite  recently      Cap.  X. 
that  judges  are  entitled  to  look  at  written  laws  expressly       ^135 

referred  to  in  the  evidence  of  foreign  experts,  but  only  at        

the  sections  so  referred  to.(a)     This  rule  was  laid  down^SV^''" 
after  Nelson  v.  Bridport  and  the  Sussex  Peerage  Case  had  examinable  by 
been  cited,  and  may  therefore  be  regarded  as  conclusively 
established  for  the  English  Courts.     The  Judicial   Com- 
mittee of  the  Privy  Council,  indeed,  had  as  long  ago  as 
1857  assumed  an  apparently  unrestricted  right  to  examine 
for  themselves,  not   only  foreign  statutes,   but    foreign 
reports  and   text-writers,(6)  but  there  is  no  other  direct 
authority  for  the  proposition  that  a  judge  may  of  his  own 
mere  motion  look  even  at  the  written  or  printed  laws  of  a 
foreign  State.    In  a  recent  case  in  the  Exchequer  Chamber 
the  provisions  of  the  French  Code  de  Commerce  were,  no 
doubt,  examined  ci-itically  by  the  Court,  but  it  is  especially 
remarked  in  the  judgments  that  the  whole  Code  was,  lyy 
agreement  of  the  parties,  considered  to  be  in  evidence,  (c) 
The  doctrine  that  it  is  necessary  to  prove  foreign  law  as  a 
fact  by  oral  testimony  was  not  therefore  impugned,  nor  is 
the  case  even  an  authority  for  the  admissibility  in  evi- 
dence of  the  statute  law  or  codes  of  a  foreign  country, 
where  the  objection  is  not  waived.    The  objection,  though 
not  waived,  does  not  appear  to  have  been  taken  in  Trimbey 
v.  Vignier,(d)  in  which  the  same  articles  of  the  Code  de 
Commerce  came  in  question,  and  were  no  doubt  looked  at 
by  the  Court.     "  Upon  this  point  of  French  law,"  says 
Tindal,  C.J.,  "the  opinions  of  the  foreign  advocates  which 
have  been  taken  by  consent  since  the  trial  of  the  cause 
appear  to  be  contradictory ;  but  as  each  of  them  founds 
his  opinion  on  the  Code  de  Commerce,  arts.  137,  138,  we 
feel  ourselves  at  liberty  to  refer  to  the  text  of  that  Code, 
in  order  to  form  our  own  judgment  on  the  point."     It  will 


(a)  Ccmcha  v.  Murrieta,  40  Ch.  D.  543,  549- 
(&)  Bremer  v.  Freeman,  10  Moo.  P.  C.  306,  363. 

(c)  JSradlaugh  v.  De  Sin,  L.  E.  S  C.  P.  473. 

(d)  I  Bing.  N.  C.  151,  158. 
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.  Part  IV.    be  observed  that  in  that  case  the  opinions  of  the  foreign 

■  advocates  was  taken  by  consent  after  the  trial,  and  the 

Cap.  X.     disputed  articles  of  the  Code  were  in  fact  quoted  in  those 
Proof.       opinions;  so  that  both  litigants   appear  to  have  waived 

their  right  to  object  to  anything  beyond  the  testimony  of 

an  expert.  It  is  obvious  that  there  is  considerable  danger 
in  permitting  any  judge  to  attempt  the  construction  and 
application  of  a  foreign  code  or  statute  for  himself.  The 
opinion  of  a  continental  judge,  for  example,  upon  the 
4th  section  of  the  Statute  of  Frauds,  given  in  ignorance 
that  it  had  ever  been  the  subject  of  judicial  decision,  would 
certainly  be  more  likely  to  be  wrong  than  right ;  and  the 
stricter  view  would  seem  to  be  that  a  litigant  has  a  right 
to  demand,  if  he  chooses,  that  the  opinion  of  the  witnesses 
as  to  the  foreign  law  shall  be  accepted  as  conclusive, 
without  any  attempt  being  made  by  the  judge  to  supple- 
ment it  by  an  examination  of  the  foreign  law  for  himself. 
It  is  the  office  of  the  judge  in  such  a  case  to  decide  upon 
the  testimony  submitted  to  him,  not  upon  the.  comparative 
validity  of  the  reasons  given  by  the  witnesses  in  support 
of  their  opposite  opinions  ;  (a)  and  the  distinction  between 
the  task  of  construing  a  foreign  document  or  contract 
after  the  law  aifecting  it  has  been  proved,  and  the  task  of 
ascertaining  that  law  as  a  preparatory  step  towards  doing 
so,  will  be  well  seen  from  the  case  just  cited.  The  autho- 
rities, however,  for  the  proposition  that  foreign  written 
law  may  be  looked  at  by  the  judge,  are  entitled  to  con- 
siderable respect,  and  in  the  Sussex  Peerage  Case  (h)  Lord 
Campbell  gave  his  opinion  in  favour  of  that  view  in  oppo- 
sition to  that  taken  by  Lord  Brougham.  The  Supreme 
Court  of  the  United  States,  in  a  judgment  cited  at  length 
by  Story,(c)  have  expressed  their  opinion  that  the  true 
rule  was,  that  a  foreign  written  law  may  be  received 
when  it  is  found  in  a  statute  book,  with  proof  that  the 

(a)  £>i  Sora  v.  Phillips,  10  H.  L.  C.  624,  638. 

(5)  II  CI.  &  F.  85,  114  ;  see  Saron  de  Bode's  Case,  8  Q.  B.  208 ;  Millar 
V.  Heinrich,  4  Camp.  155  ;  Lacon  v.  Higgins,  3  Stark.  N.  P.  C.  178  ;  Pieton's 
Case,  30  How.  St.  Tr.  491  ;  Middleton  v.  Janverin,  2  Hagg.  Cons.  437. 

(c)  Story,  Conflict  of  Laws,  §  641  a,  n. 
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took  has  been  officially  published   by  the  Govemment     Pabt  IV. 
which  made  the  law.  It  has  been  said  by  Blackburn,  J.,  that  ^""f^"^- 
there  is  great  and  obvious  danger  of  error  in  any  attempt     Cap.  X 
to  construe  the  written  code  of  a  foreign  law,  without  the       Proof. 

aid  of  foreign  lawyers  to  explain  it,(a)   but  the  rule  as        

laid  down  for  England  in  Concha  v.  Miirrieta  (supra), 
admitting  for  judicial  examination  only  those  parts  of 
foreign  codes  or  statutes  which  have  been  expressly  referred 
to  by  expert  witnesses,  ought  to  reduce  this  peril  to  a 
minimum.     Nevertheless,  it  does  not  wholly  exclude  it. 

Whatever  may  be  the  true  rule,  however,  as  to  the  Foreign  law 
right  of  the  Court  to  look  at  the  written  or  printed  laws  ^perts.  ' 
of  a  foreign  country,  it  is  certain  that  all  foreign  law  may, 
and  all  unwritten  foreign  law  must,  be  proved  by  parol  evi- 
dence. The  only  witness  competent  to  give  such  evidence 
is  some  person  who  is  conversant  with  the  foreign  law, 
either  as  a  legal  practitioner  in  the  foreign  State,  or  as 
holding  some  other  office  there  the  duties  of  which  would 
entail  such  knowledge.  It  does  not  appear  necessary 
that  he  should  be  a  legal  practitioner  or  professor,  at  any 
rate  if  the  law  (b)  to  be  proved  is  a  mercantile  custom ; 
but  it  is  clearly  not  sufficient  that  his  knowledge  of  the 
law  of  the  foreign  State  should  be  derived  from  his  having 
studied  it  in  another  country.(c)  If  this  were  enough, 
as  Alderson,  B.,  observed  in  Bristow  v.  Sequeville,  why 
should  not  a  Frenchman,  who  had  read  books  relating  to 
Chinese  law,  be  called  to  prove  what  the  law  of  China 
really  is?  And  in  Cartwright  v.  Gartwright.^id)  before 
Sir  James  Hannen  in  the  Probate  Division  of  the 
High  Court,  in  June  1878,  it  was  held  that  the 
Canadian  marriage  law  could  not  be  proved  by  the  tes- 
timony of  an  English  barrister,  who  had  enjoyed  a  large 
practice   in   Canadian  appeals  before  the  Judicial  Com- 


M.C 


o)  Per  Blackburn,  J.,  in  Oastrique  v.  Jmrie,  39  L.  J.  C.  P.  350,  355. 
"     Vanderdoncht  v.  TheUusson,  8  C.  B.  8i2.     See  JR.  v.  Povey,  22  L.  J. 


-.  _.  19. 
(c)  Bristow  V.  SequeviUe,  5  Ex.  275  ;  19  L.  J.  Ex.  289  ;  In  the  Goods  of 
£oneUi,  L.  R.  i  P.  D.  69. 
{d)  26  W.  R.  684. 
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Paet  IV. 
Proceduke. 

Cap.  X. 

Proof. 


Foreign  law 
— statutory 
proof  of. 


mittee  o£  the  Privy  Council;  such  a  practitioner,  not 
being  an  expert,  in  the  contemplation  of  law,  qualified  to 
give  evidence  concerning  the  law  of  those  countries  for 
which  the  Privy  Council  is  the  ultimate  court  of  appeal. 
Such  a  witness  must  be  a  person  peritus  virtute  officii, 
according  to  Lord  Lyndhurst,(a)  from  whose  language  it 
appears  further  that  where  the  witness  has  no  ojfficium,  he 
can  have  no  peritia  ;  and  therefore  that  a  mere  resident  in 
a  foreign  country  is  not  a  competent  witness  to  prove  its 
law.  (5)  It  must  be  doubted  whether  the  decision  of  Lord 
Tenterden,  that  a  French  vice-consul  in  England  is  peritus 
virtute  officii,  so  as  to  be  a  competent  witness  to  prove 
French  law,  would  be  followed  at  the  present  day.  But 
a  Persian  ambassador  has  been  allowed  to  give  evidence 
of  Persian  law,  on  his  stating  that  members  of  the  Persian 
diplomatic  service  were  expected  to  be  versed  in  law,  but 
that  there  were  no  professional  lawyers  in  Persia.(c) 
And  in  a  recent  case  the  law  of  Russia  as  to  the  wills  of 
members  of  the  Russian  Imperial  family  seems  to  have  been 
proved  by  "  the  certificate  of  the  Russian  ambassador ."((^) 
In  addition  to  this  ordinary  and  common  law  method  of 
proving  foreign  law,  it  was  enacted  by  the  Legislature  in 
1 86 1  (24  Vict.  c.  11)  that  in  any  action  in  one  of  the 
English  superior  courts,  and  now  therefore  in  any  action 
in  any  of  the  divisions  of  the  High  Court  of  Justice,  it 
shall  be  competent  for  the  Court  to  state  and  lemit  a 
special  case  to  a  superior  court  of  any  foreign  country 
with  which  a  convention  to  that  effect  shall  have  been 
made,  in  order  to  ascertain  the  law  of  that  foreign  country ; 
and  that  a  certified  copy  of  the  opinion  of  the  foreign 
Court  upon  the  case  submitted  to  it  shall  be  admitted  to 


(a)  Sussex  Peerage  Case,  11  CI.  &  F.  85,  134,  where  -8.  v.  Bent,  i  C.  &  K. 
97,  is  said  to  be  not  law  ;  see  also  B.  v.  Picton,  40  How.  St.  Tr.  509  j  Ward 
T.  Dey,  7  Notes  of  Cases,  96.  (h)  Ibid. 

(e)  In  tlie  Ooods  of  Dost  Ali  Khan,  6  P.  D.  6. 

(a)  In  the  Goods  of  Prince  of  Oldenburg,  9  P.  B.  234,  apparently 
following  In  the  Goods  of  Klingemann,  32  L.  J.  Prob.  16,  ana /»  the 
Ooods  of  Dormoy,  3  Hagg.  Bccl.  767,  where  a  certificate  of  the  French 
consul-general  was  received.  This  ambassadorial  privilege  seems  peculiar 
to  the  Probate  Court. 
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prove  the  foreign  law.     The  opinion  of  the  foreign  Court,     Part  IV. 
however,  is  not  to  be  conclusive  evidence,  as  the  2nd  P""*^^"""^- 
section  of  the  same  Act  authorises  the  English  Court  to     Oaf.  X. 
apply  the  opinion  to  the  facts,  in  the  same  way  as  if  it       Proof. 

had  been  pronounced  by  itself  upon  a  case  reserved  or        

upon  a  special  verdict,  "  if  it  shall  think  fit."  The  3rd 
section  of  the  Act  authorises  the  English  Courts  to 
pronounce  opinions  upon  cases  similarly  remitted  to  them 
by  foreign  States ;  but  it  must  of  course  be  noted  that 
these  provisions  only  apply  to  those  foreign  countries  or 
States  with  the  Governments  of  which  a  convention  has 
been  entered  into  by  the  British  Government  for  the 
purpose  of  mutually  ascertaining  British  and  foreign  law 
in  the  respective  cases.  The  convention  will,  of  course, 
determine  in  each  instance  to  what  court  or  courts  in  the 
foreign  country  the  application  is  to  be  made ;  but  it  is 
not  likely  that  the  Act  itself  will  ever  be  made  extensively 
available. (a)  A  similar  enactment  was  passed  in  1859 
for  the  ascertainment  of  the  law  administered  in  one  part 
of  her  Majesty's  dominions  when  pleaded  in  the  courts  of 
another  part.(6)  The  two  statutes  in  question  are,  for  the 
sake  of  convenience,  subjoined  in  the  appendix  to  this 
chapter. 

SUMMARY. 
PROCEDURE. 

The  remedy  is  to  be  enforced  according  to  the  mode  of  p-  501- 
the  lex  fori,  though  the  right  of  action  be  sometimes  indi- 
rectly affected  by  the  application  of  the  rule.     Thus, 

(i.)  (a)  The  lex  fori  controls  the  question  of  the  name  p.  501- 
in  which  the  action  is  to  be  brought,  but  not  the  title  to 
a  right  of  action,  when  that  affects  the  ultimate  direction 
in  which  its  benefits  are  to  flow.     Title  validly  conferred 
creates  a  foundation  for  procedure. 

(a)  No  convention  appears  to  have  been  in  fact  made.  See  note  to  text 
of  statutes  as  to  Order  in  Council  extending  these  Acts,  mutatis  mutandis,  to 
Ottoman  Empire  (consular  courts). 

(6)  22  &  23  Vict.  c.  63. 
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Pabt  IV.         (b)  So  liability  is  determined  by  the  proper  law  which 
EocEDUEE.   jmpQggg  £^^  ^^^  when  a  personal  liability  is  once  imposed. 
Cap.  X.     the  mode  in  which  it  is  enforced,  as,  for  example,  by  joint 
pp.  503,  506.    o^  several  procedure,  depends  upon  the  lex  fori. 

p.  508.  (ii-)  The  lex  fori  determines  the  time  within  which  an 

action  may  be  brought — that  is,  the  time  within  which  an 
obligation  may  be  enforced  depends  upon  the  law  of  the 
tribunal  which  is  asked  to  enforce  it.  But  when  the 
competent  law  has  declared  that  an  obligation,  after  a 
given  time,  shall  be  extinguished,  and  not  merely  rendered 
incapable  of  being  enforced  ia  a  particular  tribunal,  the  law 
of  another  tribunal  cannot,  by  fixing  a  longer  term  of  pre- 
scription, revive  it.  This  qualification  would  seem  to 
apply,  whether  the  party  against  whom  it  is  sought  to 
revive  the  defunct  obligation  has  resided  during  the  whole 
term  of  prescription  under  the  dominion  of  the  lex-con~ 
tractus  or  actus,  or  not. 

PP-  513-522.  (iii.)  The  lex  fori  determines  the  form  and  nature  of  the 
action  by  which  a  personal  liability  is  sought  to  be  enforced, 
and  the  process  or  execution  which  the  tribunal  uses  to 
enforce  it.  But  the  lex  fori  can  never  convert  into  a  per- 
sonal liability  that  which  is  not  so  by  the  law  which  created 
the  obligation. 

p.  523.  (iv.)  The  lex  fori  determines  the  evidence  by  which  an 

obligation  must  or  may  be  proved.  It  cannot,  however, 
create  an  obligation  where  none  existed  before,  th(jiigh  it 
may  refuse  to  recognise  one  that  already  exists. 

p.  527.  (v.)  All  foreign  facts,  including  the  meaning  of  language 

and  the  existence  of  laws,  are  objective  facts  to  be  proved, 
of  which  the  Court  will  not  take  judicial  notice.  Foreign 
laws,  when  referred  to  by  expert  witnesses,  may  be  ex- 
amined by  the  Court  for  itself,  but  only  those  parts  or 
sections  which  are  so  referred  to. 
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Part  IV. 
Pkocedure. 

APPENDIX  TO  CHAPTER  X.  

Cap.  X. 
19  &  20  Vict.  c.  113.  ■ 

An  Act  to  provide  for  taking  Evidence  in  her  Majesty's 
Dominions  in  relation  to  Civil  and  Commercial  Matters 
pending  before  Foreign  Trihwnals.  [  29th  July  1856.] 

Whereas  it  is  expedient  that  facilities  be  afforded  for  taking 
evidence  in  her  Majesty's  dominions  in  relation  to  civil  and 
commercial  matters  pending  before  foreign  tribunals:  Be  it 
enacted,  &c.,  as  follows  : 

1.  Where,  upon  an  application  for  this  purpose,  it  is  made  Order  for 
to  appear  to  any  Court  or  judge  having  authority  under  this  examination 
Act  that  any  Court  or  tribunal  of  competent  jurisdiction  in  a  this  country 
foreign  country,  before  which  any  civil  or  commercial  matter  ™  relation  to 
is  pending,  is  desirous  of  obtaining  the  testimony  in  relation  commCTcial 
to  such  matter  of  any  witness  or  witnesses  within  the  juris-  matter 
diction  of  such  first-mentioned  Court,  or  of  the  Court  to  which  a  forei|i''*'°™ 
such  judge  belongs,  or  of  such  judge,  it  shall  be  lawful  for  tribunal, 
such   Court  or  judge  to  order  the  examination  upon   oath, 

upon  interrogatories  or  otherwise,  before  any  person  or  persons 
named  in  such  order,  of  such  witness  or  witnesses  accordingly ; 
and  it  shall  be  lawful  for  the  said  Court  or  judge,  by  the 
same  order,  or  for  such  Court  or  judge  or  any  other  judge 
having  authority  under  this  Act,  by  any  subsequent  order, 
to  command  the  attendance  of  any  person  to  be  named  in 
such  order,  for  the  purpose  of  being  examined,  or  the  produc- 
tion of  any  writings  or  other  documents  to  be  mentioned  in 
such  order,  and  to  give  all  such  directions  as  to  the  time,  place, 
and  manner  of  such  examination,  and  all  other  matters  con- 
nected therewith,  as  may  appear  reasonable  and  just,  and  any 
such  order  may  be  enforced  in  hke  manner  as  an  order  made 
by  such  Court  or  judge  in  a  cause  depending  in  such  Court 
or  before  such  judge. 

2.  A  certificate  under  the  hand  of  the  ambassador,  Minister,  Certificate  of 
or  other  diplomatic  agent  of  any  foreign  Power  received  by  1™''*^™^^°^;,^ 
her  Majesty,  or  in  case  there  be  no  such  diplomatic  agent,  evidence  in 
then  of   the  consul-general  or   consul  of    any  such  foreign  support  of 
Power  at  London,  received  and  admitted  as  such   by   her 
Majesty,  that  any  matter  in  relation  to  which  an  application 
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is  made  under  this  Act  is  a  civil  or  commercial  matter  pend- 
ing before  a  Court  or  tribunal  in  the  country  of  which  he  is 
the  diplomatic  agent  or  consul,  having  jurisdiction  in  the 
matter  so  pending,  and  that  such  Court  or  tribunal  is  desirous 
of  obtaining  the  testimony  of  the  witness  or  witnesses  to 
whom  the  application  relates,  shaU  be  evidence  of  the  matters 
so  certified ;  but  where  no  such  certificate  is  produced,  other 
evidence  to  that  effect  shall  be  admissible. 

3.  It  shall  be  lawful  for  every  person  authorised  to  take  the 
examination  of  witnesses  by  any  order  made  in  pursuance  of 
this  Act,  to  take  all  such  examinations  upon  the  oath  of  the 
witnesses,  or  affirmation  in  cases  where  affirmation  is  allowed 
by  law  instead  of  oath,  to  be  admiaistered  by  the  person  so 
authorised  ;  and  if,  upon  such  oath  or  affirmation,  any  person 
making  the  same  wilf uUy  and  corruptly  give  any  false  evidence, 
every  person  so  offending  shall  be  deemed  and  taken  to  be 
guilty  of  perjury. 

4.  Provided  always,  that  every  person  whose  attendance 
shall  be  so  required  shall  be  entitled  to  the  like  conduct-money 
and  payment  for  expenses  and  loss  of  time  as  upon  attendance 
at  a  trial. 

5.  Provided  also,  that  every  person  examined  under  any 
order  made  under  this  Act  shall  have  the  Hke  right  to  refuse 
to  answer  questions  tending  to  criminate  himseK  and  other 
questions  which  a  witness  in  any  cause  pending  in  the  Court  by 
which,  or  by  a  judge  whereof,  or  before  the  judge  [sic]  by  whom 
the  order  for  examination  was  made  would  be  entitled  to ;  and 
that  no  person  shall  be  compelled  to  produce,  under  any  such 
order  as  aforesaid,  any  writing  or  other  document  that  he 
would  not  be  compellable  to  produce  at  a  trial  of  such  a 
cause. 

6.  Her  Majesty's  Superior  Courts  of  Common  Law  (a)  at 
Westminster  and  in  Dublin  respectively,  the  Court  of  Session 
in  Scotland,  and  any  Supreme  Court  in  any  of  her  Majesty's 
colonies  or  possessions  abroad,  and  any  judge  of  any  such 
Coiu-t,  and  every  judge  in  any  such  colony  or  possession  who 
by  any  Order  of  her  Majesty  in  Council  may  be  appointed  for 
this  purpose,  shall  respectively  be  Courts  and  judges  having 
authority  under  this  Act :  Provided  that  the  Lord  Chancellor, 
with  the  assistance  of  two  of  the  judges  of  the  Common  Law 

a)  Now  the  Supreme  Court  of  Judicature  (Judicature  Act,  1875,  q.v,). 
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at  Westminster,  shall  frame  such  rules  and  orders  as  shall  be     Part  IV. 

necessary  or  proper  for  giving  effect  to  the  provisions  of  this  Procedure. 
Act,  and  regulating  the  procedme  under  the  same.  olrTx 


22  &  23  Vict.  c.  63. 

.491  Act  to  afford  Facilities  for  the  more  certain  Ascertcdnment 
of  the  Law  administered  in  one  Part  of  her  Majesty's 
Dmninions  when  pleaded  in  the  Courts  of  another  Part 
thereof.  [13th  August  1859.] 

Whereas  great  improvement  in  the  administration  of  the 
law  would  ensue  if  facilities  were  afforded  for  more  certainly- 
ascertaining  the  law  administered  in  one  part  of  her  Majesty's 
dominions  when  pleaded  in  the  Courts  of  another  part  thereof  : 
Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

I .  If  in  any  action  depending  in  any  Court    within   her  Courts  in  one 
Majesty's  dominions,(a)  it  shall  be  the  opinion  of  such  Court  Pf  "■?  °^  ^^"^ 
that  it  is  necessary  or  expedient  for  the  proper  disposal  of  domnions 
such  action  to  ascertain  the  law  applicable  to  the  facts  of  the  ™ay  remit  a 
case  as   administered   in   any  other  .part  of  her   Majesty's  yp;^;^^'' *® 
dominions  on  any  point  on  which  the  law  of  such  other  part  of  law  of  a  Court 
her  Majesty's  dominions  is  different  from  that  in  which  the  ""^'tijereof 
Court  is  situate,  it  shall  be  competent  to  the  Court  in  which 
such  action  may  depend  to  direct  a  case  to  be  prepared  setting 
forth  the  facts,  as  these  may  be  ascertained  by  verdict  of  a 
jury  or  other  mode  competent,  or  may  be  agreed  upon  by  the 
parties,  or  settled  by  such  person  or  persons  as  may  have  been 
appointed  by  the  Court  for  that  purpose  in  the  event  of  the 
parties  not  agreeing,  and  upon  such  case  being  approved  of  by 
such  Court  or  a  judge  thereof,  they  shall  settle  the  questions 
of  law  arising  out  of  the  same  on  which  they  desire  to  have 
the  opinion  of  another  Court,  and  shall  pronounce  an  order 
remitting  the  same,  together  with  the  case,  to  the  Court  in 
such  other  part  of  her  Majesty's  dominions,  being  one  of  the 
Superior  Courts  thereof,  whose  opinion  is  desired  upon  the 
law  administered  by  them  as  applicable  to  the  facts  set  forth 

(a)  The  Act  is  extended,  mvtatia  mutandis,  to  the  Ottoman  dominions, 
bj  Order  in  Council  dated  May  13,  1882  (London  Gazette,  p.  2209). 
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Paet  IV.     in  such  case,  and  desiring  them  to  pronounce  their  opinion  on 

Pboceduee.    ^jjg  qiiegtiojig  submitted  to  them  in  the  terms  of  the  Act ;  and 

Cap.  X.      it  shall  be  competent  to  any  of  the  parties  to  the  action  to 

present  a  petition  to  the  Court  whose  opinion  is  to  be  obtained, 

praying  such  last-mentioned  Court  to  hear  parties  or  their 
counsel,  and  to  pronounce  their  opinion  thereon  in  terms  of 
this  Act,  or  to  pronounce  their  opinion  -without  hearing  parties 
or  counsel;  and  the  Court  to  which  such  petition  shall  be 
presented  shall,  if  they  think  fit,  appoint  an  early  day  for 
hearing  parties  or  their  counsel  on  such  case,  and  shall  there- 
after pronounce  their  opinion  upon  the  questions  of  law  as 
administered  by  them  which  are  submitted  to  them  by  the 
Court ;  and  in  order  to  their  pronouncing  such  opinion  they 
shall  be  entitled  to  take  such  further  procedure  thereupon  as 
to  them  shall  seem  proper.(a) 

Opinion  to  be        2.  Upon  such  opinion  being  pronounced,   a   copy  thereof, 

authenticated  certified  by  an  officer  of  such  Court,  shaU  be  given  to  each  of 
and  certified  •'  .  '  ,    „  ,  .     , 

copy  given.      the  parties  to  the  action  by  whom  the  same  shall  be  required, 

and  shall  be  deemed  and  held  to  contain  a  correct  record  of 

such  opinion. 

Opinion  to  be        3-  It  shall  be  competent  to  any  of  the  parties  to  the  action, 

applied  by  the  after  having  obtained  such  certified    copy    of    such   opinion, 

the  remit.        *°  lodge  the  same  with  an  officer  of  the  Court  in  which  the 

action  may  be  depending  who  may  have  the  official  charge 

thereof,  together  with  a  notice  of  motion  setting  forth  that 

the  party  will,  on  a  certain  day  named  in  such  notice,  move 

the  Court  to  apply  the  opinion  contained  in  such  certified 

copy  thereof  to  the  facts  set  forth  in  the  case  hereinbefore 

specified,   and  the   said  Court   shall    thereupon  apply  such 

opinion  to  such  facts  in  the  same  manner  as  if  the  same  had 

been  pronounced  by  such  Court  itself  upon  a  case  reserved  for 

opinion  of  the  Court,  or  upon  special  verdict  of  a  jury;  or 

the  said  last-mentioned  Court  shall,  if  it  think  fit,  when  the 

said  opinion  has  been  obtained  before  trial,  order  such  opinion 

to  be  submitted  to  the  jury  with  the  other  facts  of  the  case 

as  evidence,  or  conclusive  evidence  as  the  Court  may  think 

fit,  of  the  foreign  law  therein  stated,  and  the  said  opinion 

shall  be  so  submitted  to  the  jury. 

(a)  See  aB  to  case  sent  for  opinion  of  Scotch  Court,  Lmd  v.  Colvin,  i  Dr. 
&  S.  24 ;  and  to  Supreme  Court  of  Calcutta,  Logan  v.  Coorg,  30  Beav. 
632. 
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4.  In  the  event  of  an  appeal  to  her  Majesty  in  Council  or     Pakt  IV. 
to  the  House  of  Lords  in  any  such  action,  it  shall  be  com-    -P^ooeduke. 
petent  to  bring  under  the  review  of  her  Majesty  in  Council  or      CapTx. 
of  the  House  of  Lords  the  opinion  pronounced  as  aforesaid  by  . 


any  Court  whose  judgments  are  reviewable  by  her  Majesty  in  in^Co^noif  ot 
Council  or  by  the  House  of  Lords,  and  her  Majesty  in  Council  House  of  Lords 
or  that  House  may  respectively  adopt  or  reject  such  opinion  adop^deTect 
of  any  Court  whose  judgments  are  respectively  reviewable  by  opinion, 
them,  as  the  same  shall  appear  to  them  to  be  well  founded  or 
not  in  law. 

5.  In  the  construction  of  this  Act,  the  word  "  action  "  shall  Interpretation 
include  every  judicial  proceeding  instituted  in  any  Court,  "f'^f^s. 
civil,  criminal,  or  ecclesiastical;  and  the  words  "Superior 
Courts"  shall  include,  in  England,  the  Superior  Courts  of 
Law  at  Westminster,  the  Lord  Chancellor,  the  Lords  Justices, 
the  Master  of  the  EoUs  or  any  Vice-Chancellor,  the  judge 
of  the  Court  of  Admiralty,  the  judge  ordinary  of  the  Court 
for  Divorce  and  Matrimonial  Causes,  and  the  judge  of  the 
Court  of  Probate ;  in  Scotland,  the  High  Court  of  Justiciary, 
and  the  Court  of  Session  acting  by  either  of  its  divisions ;  in 
Ireland,  the  Superior  Courts  of  Law  at  Dublin,  the  Master  of 
the  Eolls,  and  the  judge  of  the  Admiralty  Court ;  and  in  any 
other  part  of  her  Majesty's  dominions,  the  Superior  Courts  of 
Law  or  Equity  therein. 

24  Vict.  c.  ii. 

An  Act  to  afford  Facilities  for  the  better  Ascertainment  of  the 
Law  of  Foreign  Countries  when  pleaded  in  Cov/rts  within 
her  Majesty's  Dominions.  [i7tli  Miay  1861.] 

Whereas  an  Act  was  passed  in  the  twenty-second  and  twenty-  22  &  23  Vict, 
third  years  of  her  Majesty's  reign,  intituled  "  An  Act  to  aflford  °'  ^3- 
Pacilities  for  the  more  certain  Ascertainment  of  the  Law 
administered  in  one  Part  of  her  Majesty's  Dominions  when 
pleaded  in  the  Courts  of  another  Part  thereof  "  :  And  whereas 
it  is  expedient  to  afford  the  like  facilities  for  the  better  ascer- 
tainment, in  similar  circumstances,  of  the  law  of  any  foreign 
country  or  State  with  the  Government  of  which  her  Majesty 
may  be  pleased  to  enter  into  a  convention  (a)  for  the  purpose 

(a)  No  convention  as  contemplated  seems  in  fact  to  have  been  entered 
into. 
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of  mutually  escertaining  the  law  of  such  foreign  country  o 
State  when  pleaded  in  actions  depending  in  any  Courts  withi] 
her  Majesty's  dominions  and  the  law  as  admiaistered  in  an; 
part  of  her  Majesty's  dominions  when  pleaded  in  actiom 
depending  in  the  Courts  of  such  foreign  country  or  State :  Bi 
it  therefore  enacted  by  the  Queen's  most  excellent  Majesty 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual  anc 
temporal,  and  Commons,  in  this  present  Parliament  assembled 
and  by  the  authority  of  the  same,  as  follows ;  viz. 

1.  If,  in  any  action  dependiug  in  any  of  the  Superioi 
Courts(a)  within  her  Majesty's  dominions,  it  shall  be  the  opinioi 
of  such  Court  that  it  is  necessary  or  expedient,  for  the  disposa 
of  such  action,  to  ascertain  the  law  appKcable  to  the  facts  of  th( 
case  as  administered  in  any  foreign  State  or  country  with  th( 
Government  of  which  her  Majesty  shall  have  entered  into  sucl 
convention  as  aforesaid,  it  shaU  be  competent  to  the  Court  it 
which  such  action  may  depend  to  direct  a  case  to  be  preparec 
setting  forth  the  facts  as  these  may  be  ascertained  by  verdid 
of  jury  or  other  mode  competent,  or  as  may  be  agreed  upor 
by  the  parties,  or  settled  by  such  person  or  persons  as  maj 
have  been  appointed  by  the  Court  for  that  purpose  ia  th( 
event  of  the  parties  not  agreeing ;  and  upon  such  case  beinj 
approved  of  by  such  Court  or  a  judge  thereof,  such  Court  O] 
judge  shall  settle  the  questions  of  law  arising  out  of  the  sam« 
on  which  they  desire  to  have  the  opinion  of  another  Court 
and  shall  pronounce  an  order  remitting  the  same,  togethe: 
with  the  case,  to  such  Superior  Court  in  such  foreign  State  oj 
country  as  shall  be  agreed  upon  in  said  conventien,  whosf 
opinion  is  desired  upon  the  law  administered  by  such  foreigr 
Court  as  applicable  to  the  facts  set  forth  in  such  case,  and  re- 
questing them  to  pronounce  their  opinion  on  the  questions 
submitted  to  them ;  and  upon  such  opinion  being  pronounced 
a  copy  thereof,  certified  by  an  officer  of  such  Court,  shall  be 
deemed  and  held  to  contain  a  correct  record  of  such  opinion. 

2 .  It  shall  be  competent  to  any  of  the  parties  to  the  action 
after  having  obtained  such  certified  copy  of  such  opinion,  t( 
lodge  the  same  with  the  officer  of   the   Court    within    he: 


(«)  By  Order  in  Council  {London  Oasette,  Nov.  20,  1863,  p.  5559)  ss.  : 
and  2  of  this  Act  are  extended  to  the  Mayor's  Court,  London.  And  the  Ac 
is  extended,  mutatis  mutandis,  to  the  Ottoman  dominions  by  Order  in  Coui 
cil,  May  13,  1882  (London  Gazette,  p.  2209). 
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Majesty's  dominions  in  which  the  action  may  be  depending     Past  IV. 
who  may  have  the  official  charge  thereof,  together  with   a   Pkocedure. 
notice  of  motion  setting  forth  that  the  party  will,  on  a  certain      Cap.  X. 
day  named  in  such  notice,  move  the  Court  to  apply  the  opinion     7'.  ~ 

contained  in  such  certified  copy  thereof  to  the  facts  set  forth  facts  set  forth 
in  the  case  hereinbefore  specified,  and  the  said  Court  shall  i»  cases,  &c. 
thereupon,  if  it  shall  see  fit,  apply  such  opinion  to  such  facts, 
in  the  same  manner  as  if  the  same  had  been  pronounced  by 
such  Court  itself  upon  a  case  reserved  for  opinion  of  the 
Court,  or  upon  special  verdict  of  a  jury;  or  the  said  last- 
mentioned  Court  shall,  if  it  think  fit,  when  the  said  opinion 
has  been  obtained  before  trial,  order  such  opinion  to  be  sub- 
mitted to  the  jury  with  the  other  facts  of  the  case  as  conclu- 
sive evidence  of  the  foreign  law  therein  stated,  and  the  said 
opinion  shall  be  so  submitted  to  the  jury :  Provided  always, 
that  if  after  having  obtained  such  certified  copy  the  Court 
shall  not  be  satisfied  that  the  facts  had  been  properly  under- 
stood by  the  foreign  Court  to  which  the  case  was  remitted,  or 
shall  on  any  ground  whatsoever  be  doubtful  whether  the 
opinion  so  certified  does  correctly  represent  the  foreign  law  as 
regards  the  facts  to  which  it  is  to  be  applied,  it  shall  be  lawful 
for  such  Court  to  remit  the  said  case,  either  with  or  without 
alterations  or  amendments,  to  the  same  or  to  any  other  such 
Superior  Court  in  such  foreign  State  as  aforesaid,  and  so  from 
time  to  time  as  may  be  necessary  or  expedient. 

3.  If  in  any  action  depending  in  any  Court  of  a  foreign  Courts  in  her 
country  or  State  with  whose  Government  her  Majesty  shall  ^^?^J^^g 
have  entered  into  a  convention  as  above  set  forth  such  Court  may  pronounce 

shall  deem  it  expedient  to  ascertain  the  law  applicable  to  the  opinion  on 

,     .    .  ,  .  ,     e  ^        -»«•  •    J.   I    case  remitted 

facts  of  the  case  as  administered  m  any  part  ot  her  Majesty  s  ^^  ^  foreign 

dominions,  and  if  the  foreign  Court  in  which  such  action  may  Court, 
depend  shall  remit  to  the  Court  in  her  Majesty's  dominions 
whose  opinion  is  desired  a  case  setting  forth  the  facts  and 
the  questions  of  law  arising  out  of  the  same  on  which  they 
desire  to  have  the  opinion  of  a  Court  within  her  Majesty's 
dominions,  it  shall  be  competent  to  any  of  the  parties  to  the 
action  to  present  a  petition  to  such  last-mentioned  Court 
whose  opinion  is  to  be  obtained,  praying  such  Court  to  hear 
parties  or  their  counsel,  and  to  pronounce  their  opinion  there- 
on in  terms  of  this  Act,  or  to  pronounce  their  opinion  without 
hearing  parties  or  counsel ;  and  the  Court  to  which  such  peti- 
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Part  IV.     tion  shall  be  presented  shall  consider  the  same,  and,  if  they 
Pkoceduke.    ^JjJjj]j.  £^;^  gjja^ii  appoint  an  early  day  for  hearing  parties  or 

Cap.  X.  their  counsel  on  such  case,  and  shall  pronounce  their  opinion 
upon  the  questions  of  law  as  administered  by  them  which  are 
submitted  to  them  by  the  foreign  Court;  and  in  order  to 
their  pronouncing  such  opinion  they  shall  be  entitled  to  take 
such  further  procedure  thereupon  as  to  them  shall  seem  proper, 
and,  upon  such  opinion  being  pronounced,  a  copy  thereof, 
certified  by  an  officer  of  such  Court,  shall  be  given  to  each  of 
the  parties  to  the  action  by  whom  the  same  shall  be  required. 
Interpretation       4.  In  the  construction  of  this  Act,  the  word  "  action  "  shall 

terms.  include  every  judicial  proceeding  instituted  in  any  Court  civil, 

criminal,  or  ecclesiastical ;  and  the  words  "  Superior  Courts " 
shall  include,  in  England,  the  Superior  Courts  of  Law  at  West- 
minster, the  Lord  Chancellor,  the  Lords  Justices,  the  Master 
of  'the  Rolls  or  any  Vice-Chancellor,  the  judge  of  the  Court 
of  Admiralty,  the  judge  ordinary  of  the  Court  for  Divorce 
and  Matrimonial  Causes,  and  the  judge  of  the  Court  of  Pro- 
bate ;  in  Scotland,  the  High  Court  of  Justiciary,  and  the 
Court  of  Session  acting  by  either  of  its  divisions  ;  in  Ireland, 
the  Superior  Courts  of  Law  at  Dublin,  the  Master  of  the 
Rolls,  and  the  judge  of  the  Admiralty  Court ;  and  iu  any 
'  other  part  of  her  Majesty's  dominions,  the  Superior  Courts  of 
Law  or  Equity  therein ;  and  in  a  foreign  country  or  State, 
any  Superior  Court  or  Courts  which  shall  be  set  forth  in  any 
such  convention  between  her  Majesty  and  the  Government  of 
such  foreign  country  or  State. 
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CHAPTER  XI. 

FOEEIGN   JUDGMENTS.  Part  IV. 

Pkoceddee. 

(i.)  Generally,  and  more  particularly,  Foreign  Judgments      CapTxi. 

in  personam.  

Judgmentft, 

The  judgments  or  decrees  of  any  tribunal  have  obviously  Forei^~ 
no  right  to  claim  recognition  beyond  the  jurisdiction  of  |"''sments— 
that  tribunal  on  any  principle  akin  to  that  which  renders 
them  binding  within  it.  They  are  in  fact  the  judicial 
orders  of  the  sovereign  power  in  the  State,  pronounced  by 
the  mouth  of  one  of  its  tribunals,  and  can  only  claim  to 
be  carried  into  effect  by  the  executive  officers  of  that 
State  within  its  limits,  (a)  The  comity  of  nations  does, 
however,  accord  them  a  certain  recognition,  and  it  has 
been  said  by  a  celebrated  American  judge  (h)  that  the 
Courts  of  England  give  as  full  effect  to  foreign  sentences 
as  is  given  to  them  in  any  part  of  the  civilised  world. 
Eecognition  may  be  accorded  in  three  ways.  The  foreign 
judgment  may  either  be  adopted  by  the  domestic  Court 
as  its  own,  and  admitted  to  execution  within  its  jurisdic- 
tion ;  or  it  may  be  received  as  evidence  of  the  creation  of 
an  obligation  ;  or  lastly,  it  may  be  received  as  evidence  of 
the  origiual  obligation,  in  a  suit  brought  on  the  primary 
cause  of  action.  The  first  of  these  methods,  according  to 
Westlake,(c)  is  that  generally  followed  on  the  continent 
of  Europe ;  though  several  of  the  continental  nations, 
including  Prance,  enforce  the  judgments  of  other  countries 

(a)  As  to  the  proof  of  foreign  judgments,  see  14  &  15  Viot.  c.  99,  s.  7, 
and  ante,  p.  526. 

(6)  Marshall,  C.J.,  in  4  Cranch,  270  ;  Storj,  Conflict  of  Laws,  §  590. 
(c)  Westlake,  Priv.  Int.  Law,  §  374. 
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Part  IV.     Only  wtere  there   are  reciprocal  treaties  to  that  effect; 

Peocedtjre.   tiie  gecoQ^  ig  the  mode  adopted  in  England  and  America, 

Cap.  XI.     and   in   countries   -which   possess   a    cognate    system    of 

Judgments,    jurisprudence ;  while  in  some  few  States,  such  as  Sweden, 

Spain,   and  Norway,   the  plaintifE    is  relegated  to  his 

original  cause  of  action.  In  England,  then,  a  foreign 
Enforcement  judgment  is  Ordinarily  enforced  by  bringing  an  action 
by  action.  upon  it ;  and  it  is  to  be  remarked  that  though  it  has  been 
said  that  this  practice  does  not  strictly  rest  upon  "  what 
is  loosely  called  international  comity, "(a)  it  does  rest 
strictly  upon  international  comity,  properly  understood. 
According  to  Parke,  B.,  "  Where  a  Court  of  competent 
jurisdiction  has  adjudicated  a  certain  sum  to  be  due  from 
one  person  to  another,  a  legal  obligation  arises  to  pay 
that  sum  on  which  an  action  of  debt  to  enforce  the  judg- 
ment may  be  maintained.  It  is  in  this  way  that  the 
judgments  of  foreign  and  colonial  Courts  are  supported 
and  enforced."(6)  This  statement  of  principle  was  cited 
and  adopted  by  Blackburn,  J.,  in  Godard  v.  Gray  (c)  and 
Scliihsby  v.  Westenholz,  just  referred  to,  and  is  in  reality 
only  a  variation  of  the  general  rule  that  obligations  which 
have  once  been  duly  created  by  a  competent  and  appro- 
priate law  will  be  recognised  in  all  tribunals  alike.  The 
phrase  comity  of  nations  does  emphatically  mean  this,  or 
it  means  nothing.((^)  But  though  the  most  usual  mode 
of  enforcing  a  foreign  judgment  in  England  is  by  bringing 
an  action  upon  it,  the  plaintiff  is  not  obliged  to  take  this 
course.  A  foreign  judgment  involves  no  merger  of  the 
original  cause  of  action ;  and  it  is  therefore  open  to  the 
plaintiff  to  sue  upon  that  if  he  chooses,  (e)     "This,  being 

(a)  Per  Blackburn,  J.,  in  Schihsbyv.  Westenholz,  L.  E.  6  Q.  B.  159.  For 
the  mode  of  proof  of  foreign  judgments,  see  14  &  15  Vict.  c.  99,  s.  7,  and 
ante,  p.  526. 

(i)  Williams  v.  Jones,  13  M.  &  W.  633  ;  Sussel  v.  Smyth,  9  M.  &  W. 
819.  (c)  L.  E.6Q.  B.  139. 

(d)  Story,  Conflict  of  Laws,  §§  38,  38  a  ;  Westlake,  §  148  ;  Huber,  De 
Connictu  Legum,  s.  2  ;  Dalrymple  v.  Dalrymple,  2  Hagg.  Cons.  59. 

(e)  Smitk  V.  NicolU,  5  Bing.  N.  C.  208  ;  MM  y.  Odber,  11  East,  124; 
Bank  of  Australasia  v.  Nias,  16  Q.  B.  717  ;  BanJc  bf  Australasia  v.  Sard- 
ing,  19  L.  J.  C.  P.  345  ;  9  C.  B.  661  ;  Castrique  v.  Behrens,  30  L.  J.  Q.  B. 
163  ;  Kelsall  v.  Marshall,  1  C.  B.  N.  S.  241. 
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only  a  foreign  judgment,"  said  Bayley,  J.,  in  Hall  v.  Odher,     Part  IV. 
"  did  not  merge  or  extinguish  tlie  plaintiff's  simple  con-     "o^ldukl. 
tract  debt,  wliich  can  only  be  done  by  converting  it  into  a     Cap.  XI. 
debt  of  a  Higher  nature ;  it  is  only  evidence  of  the  debt."    judgments. 

"If,  then,"  says  Tindal,  O.J.,  in  Smith  v.  Nicolls,  "the        

judgment  has  not  altered  the  nature  of  the  rights  between 
the  parties,  it  appears  to  me  that  the  plaintiff  has  his 
option,  either  to  resort  to  the  original  ground  of  action,  or 
to  bring  an  assumpsit  on  the  judgment  recovered."  It 
was  suggested  as  a  moot  point  before  the  Judicature 
Acts  (a)  whether,  in  cases  where  the  plaintiff  elected  to 
sue  on  the  original  cause  of  action,  it  would  not  be  open 
to  the  defendant  to  controvert  the  ground  of  action  not- 
withstanding the  production  of  the  foreign  judgment  as 
evidence ;  on  the  same  principle  on  which  it  has  been  held 
that  where  there  is  an  opportunity  of  placing  a  domestic 
judgment  on  the  record,  and  it  is  not  placed  there,  it 
will  not  be  conclusive.  (&)  It  is  hardly  probable  that  the 
point  will  arise  under  the  new  practice,  as  it  is  most 
unlikely  that  the  statement  of  claim  in  such  a  case  would 
be  framed  without  setting  out  both  the  original  cause  of 
action  and  the  foreign  judgment ;  but  should  a  foreign 
judgment  be  relied  upon  only  as  evidence,  and  not  as  an 
original  cause  of  action,  it  is  quite  clear  that  it  would  at 
least  be  evidence,  and  strong  primd  facie  evidence,  of  the 
obligation  on  which  it  was  based.  Speaking  of  the 
ordinary  practice  of  suing  on  a  judgment,  Blackburn,  J., 
says  in  Godard  v.  Gray  (c) :  "  The  mode  of  pleading  shows 
that  the  judgment  was  considered,  not  as  merely  primd 
facie  evidence  of  that  cause  of  action  for  which  the  judg- 
ment was  given,  but  as  in  itself  giving  rise,  at  least  primd 
facie,  to  a  legal  obligation  to  obey  that  judgment  and  pay 
the  sum  adjudged.  This  may  seem  a  technical  mode  of 
dealing  with  the  question ;  but  in  truth  it  goes  to  the 
root  of  the   matter.      For  if  the  judgment  were  merely 

(a)  Boe  V.  Oliver,  2  Sm.  L.  C.  813,  n.  zr  jj    .      n   ij^   «  t? 

lb)   VooqU  V.  Winch,  2  B.  &  Aid.  162  ;  Doe  v.  Buddart,  2  C.  M.  &  K. 
gj^g/        •'  (c)  L.  E.  6  Q.  B.  139,  150. 

2    JI 
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considered  as  evidence  of  the  original  cause  of  action,  it 
must  be  open  to  meet  it  by  any  counter  evidence  nega- 
tiving the  existence  of  that  original  cause  of  action."(a) 
"  On  this  principle  it  has  been  held  that  the  summary 
procedure  in  cases  of  contract  given  by  Order  xiv.  under 
the  Judicature  Acts  is  applicable  to  an  action  on  a  foreign 
]'udgment.(6)  But  a  foreign  judgment  which  in  its  own 
forum  creates  a  personal  obligation  only,  will  not  be  en- 
forced in  England  by  proceedings  in  rem.(c)  And  of 
course  a  foreign  judgment  which  is  not  a  bar  to  subse- 
quent proceedings  between  the  same  parties,  even  in  the 
country  where  it  was  obtained,  is  not  a  final  judgment 
which  can  be  sued  upon  in  England,  ((i) 

The  ordinary  mode  adopted  in  England  of  enforcing  a 
foreign  judgment  being,  then,  to  bring  an  action  upon  it, 
as  creating  a  substantive  legal  obligation,  it  becomes  im- 
portant to  consider  what  objections  may  be  taken  to  its 
validity.  Anything  which  negatives  the  existence  of  that 
legal  obligation,  or  excuses  the  defendant  from  the  per- 
formance of  it,  must  form  a  good  defence  to  the  action. 
It  must  be  open,  therefore,  to  the  defendant  to  show  that 
the  Court  which  pronounced  the  judgment  had  not  juris- 
diction to  pronounce  it,  either  (a)  because  they  exceeded 
the  jurisdiction  given  to  them  by  the  foreign  law,  or 
(b)  because  he,  the  defendant,  was  not  subject  to  that 
jurisdiction. (e)  That  the  foreign  Court  should  have  had 
jurisdiction  in  the  first  instance  is  the  essential  condition 
implied  by  Parke,  B.,  in  his  enunciation  of  the  principle 
on  which  foreign  judgments  are  recognised  here,  cited 
above,(/)  and,  indeed,  hardly  stands  in  need  of  authority 
to  confirm  it.     But  it  is  clearly  not  sufficient,  in  order  to 

(a)  See  also  Phillips  v.  Hunter,  2  H.  Bl.  410 ;  Sinclair  v.  Fraser,  Dougl. 
5,  n. ;  Hall  V.  Odber,  11  Bast,  124. 

(6)  Grant  v.  Boston,  13  Q.  B.  D.  302.  Of.  JTodsoU  v.  Baxter,  E.  B.  & 
E.  884,  under  the  Common  Law  Procedure  Act,  1852. 

(c)  The  City  of  Mecca,  6  P.  D.  106. 

(d)  In  re  Menderson,  Nouvion  v.  Freeman,  37  Ch.  D.  244 :  afiSrmed 
H.  L.59L.J.Ch.  337. 

(e)  Godard  v.  Gray,  L.  R.  6  Q.  B.  149. 

(/)  Bmsel  V.  Smyth,  9  M.  &  W.  819 ;  Williams  v.  Jones,  11  M.  &  W. 
633- 
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impeach  a  foreign  judgment,  to  show  that  the  Court  which     Paet  IV. 
pronounced  it  had  no  jurisdiction  by  its  own  rules,  if  it      """'"""""' 
had  jurisdiction  according  to  the  principles  of  international     Cap.  XI. 
law  over  the  person  of  the  defendant  and  the  subject-    judgments. 
matter  of  the  action,  (a)     Thus  a  plea  to  an  action  on  a        — 
judgment  of  the  French  Tribunal  of  Commerce,  that  the 
Court  was  not  a  Court  of  competent  jurisdiction  in  that 
behalf,  according  to  the  French  law,  because  the  defendant 
Was  not  a  trader,  and  was  not  resident  in  a  particular  town 
when  the  cause  of  action  arose,  was  held  bad. (6)     It  is 
obvious  that  these  defences,  being  admittedly  defences  by 
the  French  law,  should  have  been  pleaded  in  the  French 
court,  and   it   is   well    established   that   defences  which 
might  have  been  raised  in  the  court  where  the  judgment 
was  obtained,  cannot  be  brought  forward  afterwards  to 
impeach  it.(c)     The  rule  that  the  person  of  the  defendant 
must  be  properly  subject  to  the  jurisdiction  has  been  put 
by  modern  cases  in  the  clearest  possible  light,  and  has 
been  summarised  in  a  recent  judgment  as  follows: — "  The 
Courts  of  this  country  consider  the  defendant  bound — 

"  (i.)  Where  he  is  the  subject  of  the  foreign  country  in 
which  the  judgment  has  been  obtained  ; 

"  (ii.)  Where  he  was  resident  in  the  foreign  country 
when  the  action  began  ; 

"  (iii.)  Where  the  defendant,  in  the  character  of  plain- 
tiff, has  selected  the  forum  in  which  he  is 
afterwards  sued ; 

"  (iv.)  Where  he  has  voluntarily  appeared  ; 

"  (v.)    Where  he  has  contracted  to  submit  himself  to  the 
forum,  in  which  the  judgment  was  obtained ; 
and,  possibly,  if  Becquet  v.  McCarthy  (2  B.  &  Ad.  951)  be 
right, 

"  (vi.)  Where  the  defendant  has  real  estate  within  the 
foreign  jurisdiction,  in  respect  of  which  the 

{a)   Vanquelin  v.  Bouard,  33  L.  J.  C.  P.  78,  84  ;  IJ  C.  B.  N.  S.  341. 

(6)  S.  C. 

(c)  Henderson  v.  Henderson,  6  Q.  B.  288  ;  Bank  of  Australasia  y.  Mas, 
16  Q  B  717  ;  Bicardov.  Oarcias,  12  CI.  &  F.  368  ;  Vanquelin  v.  Bouard, 
33  L.  J.  C.  P.  78  ;  IS  C.  B.  N.  S.  341. 
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cause  of  action  arose  while  he  was  within  that 

j  urisdiction.  "(a) 
With  regard  to  the  head  (iv.)  of  this  summary,  attempts 
~  have  been  more  than  once  made  to  narrow  the  meaning  of 
the  words  "  voluntary  appearance ; "  but  it  may  be  now- 
taken  as  settled  that  a  defendant  who  appears  and  con- 
tests the  suit,  from  motives  of  self-interest',  is  bound  by 
the  judgment  pronounced  in  it.  "Where  a  defendant 
appears  in  the  foreign  court  and  takes  his  chance  of  a 
judgment  in  his  favour,  although  he  appears  in  conse- 
quence of  the  duress  of  wishing  to  protect  his  property 
there,  which  is  in  the  hands  of  the  Court,  or  which  wUl 
become  liable  to  seizure  in  case  he  does  not  appear,  he 
cannot  afterwards  say  that  he  is  not  bound  to  submit  to 
a  judgment  obtained  under  those  circumstances. "(6)  But 
the  language  of  the  Court  of  Appeal  in  the  same  case,(c) 
taken  in  conjunction  with  the  words  used  by  Blackburn,  J., 
in  Schibsby  v.  Westenholz  (infra),  lead  to  the  conclusion 
that  the  language  of  Wills,  J.,  is  not  quite  correct,  so  far 
as  the  case  of  an  appearance  to  protect  property  already 
seized  by  the  foreign  Court  is  concerned,  and  that  such  an 
appearance  will  be  regarded  as  involuntary. 

Upon  the  same  principle,  that  a  litigant  who  takes  his 
chance  of  a  decision  in  his  favour  ought  to  be  bound  by  a 
decision  against  him,  it  has  been  decided  that  an  appear- 
ance under  protest,  pleading  both  to  the  jurisdiction  and 
to  the  merits  of  the  case,  is  a  voluntary  appearance  within 
this  rule,  and  that  the  defendant  was  bound  by  an  ad- 
verse judgment,  (t^)  But  it  has  been  held  that  the  ap- 
pearance of  a  foreigner  as  a  claimant  in  an  interpleader 
issue,  though  the  usual  terms  may  be  imposed  upon  him 
in  making  the  order,  does  not  justify  the  Court  in  making 
him  a  defendant  to  a  counter-claim. (e) 

(a)  Per  Fi\y,  J.,  in  Mousillon  v.  Bcmsillon,  14  Gh.  D.  351,  371. 

(6)  Per  Wills,  J.,  in  Voinet  v.  Barrett,  54  L.  J.  Q.  B.  521  ;  following  De 
Cosse  Brissac  v.  Bathhone,  30  L.  J.  Ex.  238.  Of.  Gen.  Steam  Nav.  Co.  v. 
Ouilhu,  II  M,  &  W.  877  ;  13  L.  J.  Ex.  168  ;  and  Dujlor  v.  Birmingham, 
43  L.  T.  688.  (c)  55  L.  J.  Q.  B.  39.    Of.  infrd.,  p.  563, 

(d)  BoissiSre  v.  Brockner,  6  Times  Law  Eep.  85. 

(e)  Eacliger  v.  Morrison,  6  Times  Law  Kep.  145. 
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In  Schibsby  v.  Westenholz  (a)  it  was  held  that  a  judg-     Part  IV. 
ment  of  a  foreign  Court,  obtained  in  default  of  appearance    ^°°"'"'""''- 
against  a  defendant,  cannot  be   enforced  in  an  English     Cap.  XI. 
court,  where  the  defendant,  at  the  time  the  suit  com-    j^dfjments. 
menced,  was  not  a  subject  of  nor  resident  in  the  country        -7-^ 
in  which  the  judgment  was  obtained;  for  there  existed  l^t^'nuT 
nothing  imposing  any  duty  on  the  defendant   to  obey   the  pronouncing 
judgment   of  the  foreign  Court.     "  On   this   point,"    said  J"'*S'"^"*- 
Blackburn,  J.,  delivering   the   opinion   of  the   Court  of 
Queen's  Bench,  "  we  think  some  things  are  quite  clear  on 
principle.     If  the  defendants  had  been  at  the  time  of  the 
judgment    subjects    of   the   country  whose   judgment   is 
sought  to  be  enforced  against  them,  we  think  that  its 
laws  would  have  bound  them.     Again,  if  the  defendants 
had  been,  at  the  time  when  the  suit  was  commenced,  so  as 
to  have  the  benefit  of  its  laws  protecting  them,  or,  as  it  is 
sometimes  expressed,  owing  temporary  allegiance  to  that 
country,  we  think  that  its  laws  would  have  bound  them. 
If  at  the  time  when  the  obligation  was  contracted  the 
defendants  were  within  the  foreign  country,  but  left  it 
before  the  suit  was  instituted,  we  should  be  inclined  to 
think  the  laws  of  that  country  bound  them,  though  before 
finally  deciding  this  we  should  like  to  hear  the  question 
argued.     But  every  one  of  these  suppositions  is  negatived 
in  the  present  case.     Again,  we  think  it  clear,  upon  prin- 
ciple, that  if  a  person  selected,  as  plaintiff,  the  tribunal  of 
a  foreign  country  as  the  one  in  which  he  would  sue,  he 
could  not  afterwards  say  that  the  judgment  of  that  tribunal 
was  not  binding  upon  him."(&)     With  regard  to  the  last 
case  put,  of  submission  to  the  jurisdiction  by  electing  to  Submission  to 
sue  in  its  tribunals,  it  is  obvious  that  a  plaintifE  who  has  {ribunaf™  "^ 
made  such  a  submission  cannot  be  afterwards  heard  to  pronouncing 
complain  of  its   acceptance ;  and  it  has  been  held  that  a  J"  §"«"♦• 
foreigner,  though  not  resident  or  present  within  the  juris- 
diction of  a  domestic  tribunal,  and  without   any  actual 
notice  or  knowledge  of  its  proceedings,  may  nevertheless 

(a)  L.  E.  6  Q.  B.  155. 

(J)  See  to  the  same  efl'ect  per  Parke,  B.,  in  General  Steam  Navigation 
Co.  V.  Guilhu,  II  M.  &  W.  877,  894. 
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Part  IV.     be  taken  to  have  submitted  to  the  jurisdiction  as  defend- 

Peoceddre.    ^^^  ^^  j^.g  previous  conduct.    In  that  case  the  replication 

Cap.  XI.     alleged  that   the   defendant   was   holder  of  shares  in  a 

Judgments.    French  company,  having  its  legal  domicil  at   Paris,  and 

became  thereby  subject,  by  the  law  of  France,  to  all  the 

liabilities  belonging  to  holders  of  shares,  and  in  particular 
to  the  conditions  contained  in  the  statutes  or  articles  of 
association ;  that  by  these  statutes  it  was  agreed  that  all 
disputes  arising  during  liquidation  between  shareholders 
should  be  submitted  to  the  jurisdiction  of  the  French 
Court ;  that  every  shareholder  provoking  a  contest  must 
elect  a  domicil,  and  in  default  election  might  be  made  for 
him  at  the  office  of  the  imperial  procurator  of  the  civil 
tribunal  of  the  department  in  which  the  office  of  the 
company  was  situated,  and  that  all  summonses  and  notices 
should  be  validly  served  at  the  domicil  formally  or  im- 
pliedly chosen  ;  that  the  circumstances  arose  under  which 
these  statutes  provided  that  it  should  be  incumbent  u.pon 
the  defendant  to  elect  a  domicil  as  above,  but  that  he 
never  elected  a  domicil,  and  that  the  plaintiff  therefore 
caused  a  summons  in  an  action  brought  in  the  French 
court  to  be  delivered  for  the  defendant  at  the  above- 
mentioned  office ;  that  this  service  was  regular  and 
amounted  to  notice  by  the  law  of  France,  and  that,  on 
default  of  appearance,  judgment  was  recovered  by  default 
against  the  defendant.  This  replication  was  held  gqpd  by 
the  Court  of  Exchequer  ;  though  a  similar  replication  in 
the  same  case,  resting  the  defendant's  submission  merely 
upon  his  having  become  a  member  of  a  French  company, 
and  the  provisions  of  the  French  law,  omitting  all  refer- 
ence to  the  statutes  or  articles  of  association,  was  held 
insufficient  by  a  majority  of  the  Court.(a)  The  submis- 
sion must  clearly  be  deduced  from  the  conduct  of  the 
person  who  is  alleged  to  have  submitted,  and  it  would 
seem  that  this  conduct  should  be  something  amounting  to 
a  contract  or  waiver.     It  is  clearly  not  enough  to  show 

(a)   Copin  v.  Adamson,  L.  E.  9  Ex.  345  ;  and  see  the  comments  on  this 
case  in  Mousillon  y.  Eouaillon,  14  Ch.  U.  351,  371. 
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that  a  defendant  has  entered  into  business  transactions,  or     Past  IV. 
become  a  member  of  a  company,  within  a  foreign  country.   ^''°°^°""^- 
He  is  not  supposed  to  know  all  the  law  of  the  foreign     Cap.  XI. 
country,  simply  because  he  enters  into  commercial  rela- 
tions with  it ;  nor,  if  he  knows  it,  is  he  therefore  to  be 
regarded  as  having  submitted  to  its  authority.     Similarly 
where  a  private  colonial  statute  authorised  an  unincor- 
porated banking  company  to  sue  and  be  sued  in  the  name 
of  its  chairman,  and  provided  that  execution  upon  any 
judgment  so   obtained   against  the   chairman  might  be 
executed  upon  the  goods  and  chattels  of  the  individual 
members,  it  was  held  that  the  individual  members  were 
bound  by  a  judgment  against  the  chairman  obtained  in 
conformity  with  the  statute,  although  not  within  the  juris- 
diction of  the  colonial  Court,  nor  served  with  any  notice, 
summons,  or  process  of  the  action  against  the  chairman,  (a) 
The  provisions  of  the  local  Act  in  this  case,  being  the 
enactment    by  which   the   bank   was   constituted,   were 
clearly  regarded,  not  as  part  of  the  general  colonial  law, 
but  as  the  private  regulations  and  constitutions  of  the 
bank,  to  which  all  the  members  were  assenting  parties ; 
and  the  decision  is  not  an  authority  for  the  proposition 
that  a  person  who  becomes  a  member  of  a  foreign  com- 
pany consents  by  implication  to  be   governed  by  the 
general  foreign  law  daring  his  connection  with  it,  though 
no  doubt  his  submission  to  that  law  for  certain  purposes 
is  complete. (6)     So  in  another  case,  the  owner  of  shares 
in   a   French   company,  who  was  bound  by  French  law 
to  elect  a  domicil  at  \jhich  all  notices  of  judicial  pro- 
ceedings might  be  left  for  him,  complied  with  the  French 
law  by  electing  a  domicil  in  the  prescribed  forms,  and 
these  facts  were  held  without  doubt   to   afford   a  good 
answer  to  a  plea  that  the  French  judgment  against  him, 
on  which  the  action  was  founded,  was  obtained  during  his 
absence  from  France,  and  without  any  notice  to  him  of 
the  proceedings  in   the  French  tribunal,  (c)     If,  in  Gopin 


(a)  Batik  of  Australasia  v.  Harding,  9  C.  B.  661  ;  19  L.  J.  C.  P.  345. 
{h)  See  per  Amphlett,  B.,  in  Copin  v.  Adamson,  L.  E.  9  Ex.  345,  355. 
(c)   VaUie  V.  Dumergue,  4  Ex.  290  ;  18  L.  J.  Ex.  398. 
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Pabt  IV.     V.  Adamson,  the  defendant  had  shown  his  knowledge  of 

BOLhPujtt,.    ^^^  acquiescence  in  the  French  law  by  a  compliance  with 

Cap.  XI.     its  provisions,  it  would  not  have  been  necessary,  in  order 

Judgments,    to  bind  him,  to  have  referred  to  the  statutes  or  articles  of 

association  of  the  company  of  which  he  was  a  member. 

Foreign  judg-  Next,  it  is  now  undisputed  that  a  foreign  judgment  may 
be^impe™clied  ^®  avoided  by  showing  that  it  was  obtained  by  the  fraud 
for  fraud.  of  the  party  setting  it  up.{a)  It  would  seem  clear  that 
on  principle  the  obligation  which  arises  out  of  a  foreign 
judgment  should  be  regarded  as  vitiated  by  that  which 
with  respect  to  all  other  obligations  prevents  a  plaintifE 
from  profiting  by  or  insisting  on  the  right  which  he 
has  legally  acquired.  The  point  was  distiuctly  raised 
before  the  Court  of  Appeal  in  Chancery,  and  it  was  put 
beyond  doubt,  by  the  judgment  of  Lord  Selbome,  that  the 
rule  of  Equity  and  Common  Law  upon  it  was  the  same : 
"  It  has  been  suggested  that  there  may  be  a  do.ubt  about 
the  power  of  a  Court  of  law  to  give  full  effect  to  the 
allegations  of  fraud  contained  in  those  portions  of  the  bUl 
which  relate  to  the  foreign  judgment.  I  should  be  sorry 
to  think  that  anything  should  fall  from  this  Court  which 
might  give  the  least  colour  to  any  doubt  as  to  the  power 
of  a  Court  of  law  to  take  cognizance  of  fraud  in  obtainiug 
foreign  judgments I  say,  therefore,  without  hesita- 
tion, that  supposing  the  fraud  to  be  one  provable  here,  it 
could  be  pleaded  at  law,  and  would  be  a  legal  defence."(5) 
If,  indeed,  an  English  judgment  is  examinable  for  fraud, 
it  would  appear  a  fortiori  that  a  foreign  judgment  must 
be  so.  A  foreign  judgment,  like  all  other  acts  of  judicial 
authority,  must  be  impeachable  from  without;  although 
it  is  not  permitted  to  show  that  the  Court  was  mistaken, 
it  may  be  shown  that  it  was  misled.  Fraud  is  an  ex- 
trinsic collateral  act  which  vitiates  the  most  solemn  pro- 
ceedings of  Courts  of  justice.     In  the  words  of  Lord  Coke, 

(or)  Godard  v.  Crray,  L.  R.  6  Q.  B.  139,  per  Blackburn,  J.,  at  p.  149. 

(6)  Ochsenbein  v.  JPajpelier,  L.  R.  8  Ch.  695.  See  also,  in  addition  to  the 
cases  cited,  Price  v.  Dewhwrst,  8  Sim.  279,  30Z  ;  Bank  of  Australasia  v. 
Nias,  16  Q.  B.  717,  735  ;  Cammellv.  Sewell,  3  H.  &N.  617,  646  ;  ■  Castriqm 
V.  Imrie,  L.  R.  4  H.  L.  414,  433  ;  Ahouloff  v.  Oppenheimer,  10  Q.  B.  D. 
295  ;  Story's  Conflict  of  Laws,  §§  603,  607,  608  ;  BuUer's  N.  P.  244,  n. 
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it   avoids  all  judicial   acts,  ecclesiastical   or  temporal.(a)     Paet  IV. 
Thus,  in  an  action  on  a  foreign  judgment,  it  was  held  on  ^""f^"""^- 
demurrer  to  be  a  good  defence  to  plead  that  the  judgment     Cap.  XI. 
was  obtained  by  the  fraud  of  the  plaintiff  in  representing   judgments. 

to  the  foreign  Court  that  the  goods  the  subject-matter  of       

the  suit  were  not  in  his  possession,  and  in  concealing  that 
they  were  in  his  possession.  (6)  But  it  would  appear 
clear  upon  principle  that  the  fraud  relied  upon  must  be 
the  fraud  of  the  party  seeking  to  enforce  the  3udgment.(c) 
The  fraud  of  a  witness,  stranger  to  the  suit,  would  be 
mere  perjury ;  and  to  question  a  judgment  upon  such  a 
ground  as  that  would  be  to  re-open  almost  every  question 
of  fact.  The  fraud  alleged  must  not,  however,  be  some- 
thing which  was  virtually  before  the  foreign  Court,  and 
decided  by  \t.{d) 

Lastly,  it   is   necessary  to  consider  how  far  a  foreign  Foreign  judg- 
judgment  is  examinable  on  the  merits.     The  foreign  Court  ™®'^'jj^aH  f 
may  have  been  mistaken  in  law,  or  in  fact ;  and  if  mis-  error  in  law. 
taken  in  law,  either  in  their  interpretation  of  their  own 
law,  of  English  law,  or  of  the  law  of  some  other  country.     . 
The  fact,  however,  that  an  appeal  is  pending  in  the  foreign 
tribunals  is  no  defence  to  an  action  here.(e)     It  has  been 
stated  that  a  foreign  judgment  will  be  reviewed  here,  if 
based  upon  an  erroneous  interpretation  either  of  private 
international  law  (/)  or  of  English  law ;  (cf)  but  the  later 
decisions  clearly  show  that  this  is  a  misapprehension.  There 
can  be  no  difference,  in  the  words  of  Blackburn,  J.,  between 
a  mistake  made  by  a  foreign  Court  as  to  English  law,  and 
any  other  mistake,  unless  it  is  to  be  said  that  a  defence 

(o)  Per  De  Grey,  C.J.,  in  Duchess  of  Kingston's  Case,  2  Sra.  L.  C.  7th  ed. 
760. 

(6)  Ahouloffv.  Oppenheimer,  10  Q.  B.  D.  295. 

(c)  See  per  Brett,  L.J.,  S.  C.  p.  298. 

(cl)  Castri(iue  v.  Behrens,  30  L.  J.  Q.  B.  163  ;  Westlake,  Priv.  Int.  Law, 

§  389>  »»/»"<i- 

(e)  Scott  y.  Pilkington,  2  B.  &  S.  II.  But,^er  Curiam  (p.  41),  it  may 
afford  ground  for  the  equitable  interposition  of  the  Court  to  prevent  abuse,  of 
its  process,  and  on  proper  terms  to  stay  execution. 

(/)  Westlake,  Priv.  Int.  Law,  §  388,  citing  Reiniers  v.  Druce,  23  Beav. 
145,  156  ;  Arnott  v.  Bedfern,  2  C.  &  P.  88  ;  Felix,  327,  n. 

{g)  2  Sm.  L.  C.  7th  ed.  448  ;  Westlake,  Priv.  Int.  Law,  §  388,  citing 
Nooelli  V.  Bossi,  2  B.  &  Ad.  757. 
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Paet  IV. 
Prooedhke 


Cap.   XI. 


which  is  easily  proved  is  to  be  admitted,  but  that  one 
which  would  give  the  Court  much  trouble  to  investigate 
is  to  be  rejected ;  and,  accordingly,  no  foreign  judgment 
Judgments.  Can  be  impeached  by  showing  that  it  was  wrongly  arrived 
at.  Nor  does  it  make  any  difference  that  the  error  alleged 
appears  on  the  face  of  the  proceedings. (<x)  The  previous 
authorities,  which  had  been  construed  by  some  writers  as 
deciding  that  a  foreign  judgment  will  be  invalidated  by 
showing  that  it  was  founded  upon  a  mistaken  view  of 
English  law,  are  collected  and  explained  in  the  valuable 
judgment  of  Blackburn,  J.,  in  Castrique  v.  Imrie,(V) 
delivering  the  opinion  of  five  of  the  judges.  After  stating 
that  fraud  would  vitiate  any  obligation,  even  the  obligation 
imposed  by  a  foreign  contract,  that  there  was  nothing 
equivalent  to  fraud  in  the  case  before  the  Court,  and  that 
all  that  was  required  of  a  tribunal  that  had  to  decide  on  a 
question  of  foreign  law  was  that  it  receive  and  consider 
the  evidence  as  to  the  foreign  law,  and  iondfide  deter- 
mine on  that  as  well  as  it  can,  the  learned  judge  proceeded 
as  follows : — "  Various  cases  were  cited  as  authorities  that 
where  a  foreign  Court  has  mistaken  or  misapplied  the 
English  law,  the  Courts  of  this  country  will  not  regard  the 
foreign  judgment ;  but  we  think  they  do  not  bear  out 
any  such  general  position.  One  class  of  cases— such  as 
Pollard  V.  Bell,(c)  Bird  v.  Appleton,{p[)  Bagleish  v.  Hodg- 
son,{e)  and  others — proceed  on  a  principle  not  applicable 
to  the  present  case.  A  judgment  in  an  English  court  is 
not  conclusive  as  to  anything  but  the  point  decided,  and 
therefore  a  judgment  of  conviction  on  an  indictment  for 
forging  a  bill  of  exchange,  though  conclusive  as  to  the 
prisoner  being  a  convicted  felon,  is  not  only  not  conclusive, 
but  is  not  even  admissible  evidence  of  the  forgery  in  an 
action  on  the  bill,  though  the  conviction  must  have  pro- 
ceeded on  the  ground  that  the  bill  was  forged.  But  very 
early  in  insurance  cases  a  practice  began  of  treating  the 


Castrique  v, 
Imrie — judg- 
ment in. 


(a)  .Godard  v.  Gray,  L.  R.  6  Q.  B.  151,  152. 
'6)  L.  R.  4  H.  L.  414.  (c)  8  T.  E.  434. 

8  T.  E.  562.  i^e)  7  Bing.  495. 
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judgment  of  a  Prize  Court  condemning  a  vessel  as  being 
the  property  of  an  enemy  as  not  only  conclusive  evidence 
that  the  vessel  was  condemned,  which  of  course  it  was, 
but  also  as  conclusive  evidence  that  the  vessel  was  not 
neutral.  There  are  many  cases  which  proceed  oh  the 
principle  that  where  it  can  be  made  to  appear  that  the 
judgment  of  the  Prize  Court  did  not  proceed  on  the  ground 
that  the  vessel  was  an  enemy's  property,  it  cannot  be  con- 
clusive evidence  that  it  was  not  neutral.  In  Lothian  v. 
Henderson,{a)  the  judgment  of  the  House  of  Lords  was 
that  in  a  policy  on  a  ship,  warranted  neutral,  a  stipulation, 
that  a  condemnation  should  not  be  conclusive  evidence 
that  the  vessel  was  not  neutral,  was  effectual.  Lord  Eldon, 
in  delivering  that  judgment,  expresses  a  strong  opinion 
that  the  practice  of  receiving  the  sentences  of  Prize  Courts 
as  conclusive  of  the  collateral  matter  was  originally  a 
mistake.  And  he  also  intimates  an  opinion  that  the 
cases  just  alluded  to  were  attempts  to  graft  a  vicious 
exception  on  a  rule  originally  vicious,  but  now  become 
law.  It  is  unnecessary  to  form  or  express  any  opinion  on 
these  cases,  further  than  that  they  proceed  on  a  principle 
that  has  no  bearing  on  the  present  question. 

"  Novelli  V.  Rossi,Q))  which  was  relied  on,  also  proceeds 
on  a  principle  not  at  all  applicable  to  the  present  case. 
It  is  clear  that  no  judgment  of  a  foreign  Court  can  have 
any  effect  unless  the  subject-matter  of  the  decision 
(whether  inter  partes  or  in  rem)  is  within  the  lawful 
control  of  the  State  whose  tribunal  has  pronounced  the 
judgment.  In  Novelli  v.  Rossi  a  Prenchman  had,  at 
Lyons,  drawn  a  bill  on  an  Englishman  in  London.  The 
defendant  had,  at  Manchester,  indorsed  it  to  the  plaintiff. 
Afterwards  the  defendant  instituted  a  suit  in  Prance  to 
have  it  declared  that  he  and  all  prior  parties  were  dis- 
charged from  their  obligations  on  the  bill  on  account  of  a 
cancellation  of  the  acceptance  in  London  by  mistake ; 
and,  notwithstanding  the  opposition  of  the  plaintiff,  the 
French  Court,  on  a  mistaken  view  of  the  English  law, 
(a)  3  B.  &  p.  499.  at  p.  545-  (6)  2  B.  &  Ad.  757. 
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pronounced  a  judgment  to  that  effect.  But  though  the 
French,  tribunals  had  jurisdiction  to  declare  that  no  one 
should  sue  on  the  bill  in  their  courts,  they  had  none  to 
determine  that  the  plaintiff  should  not  sue  in  an  English 
court  on  an  English  contract.  If  they  had  taken  a 
correct  view  of  the  English  law  there  would  have  been  a 
defence,  because  such  was  the  English  law,  not  because 
the  French  Court  had  so  decided.  Being  wrong,  there 
was  no  defence,  not  because  the  French  Court  made  a 
mistake,  but  because  it  had  no  jurisdiction. 

"  The  same  principle  will,  we  believe,  be  found  to  lie  at 
the  bottom  of  those  cases  in  which  our  Courts  have  refused 
to  enforce  judgments  obtained  in  a  foreign  country  against 
a  person  not  resident  in  that  country,  and  who  had  no 
notice  of  the  suit,  such  as  Buchanan  v.  EucJcer.(a)  It 
may  very  well  be  held  that  the  foreign  country  has  no 
jurisdiction  to  pronounce  judgment  against  a  person 
behind  his  back  who  is  not  subject  to  its  jurisdiction ;  but 
it  is  unnecessary  to  examine  these  cases ;  for  in  the  present 
one  the  ship  concerned  was  clearly  within  the  jurisdiction 
of  the  empire  of  France ;  and  the  plaintiff  had  notice, 
and  was  heard,  though  unluckily  the  French  Court  made 
a  mistake. 

"  Simpson  v.  Fogo  (h)  was  also  cited,  but  that  case  pro- 
ceeded on  a  principle  very  different  from  any  applicable 
to  the  present  case.  There  a  creditor  of  Messrs.  ^.,  the. 
owners  of  a  British  ship,  obtained  in  Louisiana  a  judg- 
ment against  them,  under  which  their  interest  in  the 
ship,  and  no  more,  was  sold  under  a  process  exactly 
analogous  to  our  fieri  facias.  There  could  be  no  doubt,  if 
that  had  been  all,  that  the  Bank  of  Liverpool,  which  held 
a  valid  mortgage  on  the  ship,  might  have  taken  possession 
of  it  as  against  the  purchasers  just  as  much  as  against  the 
judgment  debtors,  K.  &  Co.  But  the  bankers  in  Liver- 
pool had  in  Louisiana  intervened  and  endeavoured  to 
prevent  the  sale  of  their  ship,  and  a  judgment  was  pro- 

(a)  9  East,  192. 

(6)  29  L.  J.  Ch.  657  ;  32  L.  J.  Cli.  249  ;  i  H.  &  M.  195. 
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nounced  against  them,  on  the  ground  that  the  Courts  in     Pakt  IV. 
Louisiana  wholly  disregarded  all  rights  acquired  in  Eng-   ^'"^edlke. 
land  on  an  English  ship,  unless  they  were  acquired  in  such     Cap.  XI.    , 
a  manner  as  to  be  valid  in  Louisiana.     The  contention    judgments. 

before  the  Vice-Chancellor  was  that  the  purchaser  of  the        

ship  and  the  bankers  in  Liverpool  were  privies  to  their 
judgment,  and  that,  therefore,  the  purchaser  was  entitled 
to  use  it  as  an  estoppel  to  preclude  the  bankers  from 
setting  up  in  an  English  court  their  English  right,  though 
the  judgment  proceeded  on  the  ground  that  the  English 
right  was  to  be  wholly  disregarded.  The  Vice-Chancellor 
decided  otherwise.  We  should  be  sorry  to  cast  any  doubt 
on  a  decision  which  primd  facie  seems  to  carry  out  justice 
and  good  sense ;  but  all  that  it  is  necessary  to  say  in  the 
present  case,  and  therefore  all  that  we  do  say,  is  that 
no  such  point  here  arises.  The  judgment  of  the  French 
Court  decreeing  the  sale  of  the  vessel  was  not,  according 
to  the  view  of  the  facts  which  we  take,  a  judgment  that 
only  the  interest  of  C,  if  any,  in  the  ship  should  be  sold, 
but  that  the  particular  ship  itself  should  be  sold.  And 
finding  no  authority  for  saying  that  the  purchaser,  under 
the  decree  of  a  foreign  Court  having  competent  jurisdic- 
tion to  decree  the  transfer,  is  to  be  responsible  for  any 
mistakes  made  by  that  Court  either  in  law  or  fact,  we 
think  we  ought  to  act  on  the  reason  given  in  Hughes 
v.  Cornelius  (a) :  '  We  must  not  set  them  at  large  again, 
for  otherwise  the  merchants  would  be  in  a  pleasant  condi- 
tion.' In  truth,  the  plaintiff  asks  an  English  Court  to  sit 
as  a  court  of  appeal  from  the  French  Court,  which  is  not 
the  province  of  an  English  Court. "(&) 

The  principles  laid  down  in  Gastrique  v.  Imrie  (c)  have  Foreign  judg- 
been  in  no  sense  questioned,  but  in  a  more  recent  judg-  ,™^i°^f '■°'' 
ment  the  Common  Pleas  Division  have  held  that  there  is  Court  pro- 
one  case  where  an  error  in  law  committed  by  a  foreign  'i°""«Pg  it. 
Court  may  be  corrected.     The  case  referred  to  is  where 

(a)  2  Stow.  232  ;  2  Sm.  L.  C.  830. 

Ip)   Ccvttrique-y.  Imrie,  L.  E.  4  H.  L.  (1870),  434-437- 

(c)  L.  E.  4  H.  L.  434. 
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Pakt  IV.  both  parties  admit  that  the  foreign  Court  has  wrongly 
EocEDURE.  ij;i^gj;rpj.g^e^  i^g  q^jj  law.(a)  Where  such  an  admission  is 
Gap.  XL  made,  either  on  the  pleadings,  special  case,  or  otherwise, 
the  Common  Pleas  Division  held  that  there  was  no  rule 
of  comity  and  no  principle  on  which  they  were  called  upon 
to  give  effect  to  the  foreign  judgment ;  though,  strangely 
enough,  Archibald,  J.,  in  delivering  the  decision  referred 
to,  expressed  a  doubt  whether  Castrique  v.  Imrie  would 
not  have  compelled  the  Court  to  give  effect  to  the  foreign 
decree,  if  the  mistake  admitted  had  been  a  mistake  in  the 
law,  not  of  the  country  to  which  the  foreign  tribunal 
belonged,  but  of  a  third  distinct  jurisdiction.(6)  The 
correctness  of  Meyer  v.  Ralli  can  only  rest  upon  the 
exceptional  circumstance  that  the  error  of  the  foreign 
Court  was  admitted  upon  the  special  case  before  the 
Common  Pleas  Division.(c)  The  grounds  and  correctness 
of  the  foreign  judgment  were  therefore  not  examined,  nor 
is  the  case  an  authority  for  the  proposition  that  they  are 
examinable.  It  may  be  added  that  the  French  judgment 
impeached  appears  to  have  had  the  additional  defect  of 
having  been  founded  on  proceedings  commenced  without 
any  actual  summons  served  or  notice  in  fact  given  to  the 
defendants ;  nor  does  it  clearly  appear  how  far  service  of 
the  summons  at  the  bar  of  the  procureur-imp^rial  was  so 
warranted  by  the  position  of  the  parties  as  to  amount  to 
constructive  notice,  ((f) 

It  may  therefore  be  assumed,  from  the  enunciation  of 
the  law  by  Blackburn,  J.,  in  Castrique  v.  Ivirie,(e)  that  the 
judgment  of  a  foreign  Court,  if  final, (/)  is  examinable  for 
no  error  or  mistake,  except  a  mistake  by  which  it  gave 

(a)  Meyer  v.  Balli,  L.  E.  i  C.  P.  D.  358. 
(6)  76id.  pp.  370,  371. 

(c)  Scott  V.  P'dkington,  2  B.  &  S.  II,  41  ;  Bank  of  Australasia  v.  Nias, 
16  Q.  B.  717  ;  Bicardo  v.  Oarcias,  12  Gl.  &  F.  368  ;  Castrique  v.  Imrie, 
L.  E.  4  H.  L.  434. 

(d)  Irifrii,,  p.  562.  (e)  Ante,  p.  554. 
(/)  Frayes  v.  Worms,  10  C.  B.  N.  S.  149  ;  Plummer  v.  Woodhurne,  4  B.  & 

C.  625.  And  a. judgment  which  would  not  be  a.  bar  to  further  proceedings 
in  the  country  where  it  was  obtained,  between  the  same  parties,  is  not  final : 
In  re  Henderson,  Nouvion  v.  Freeman,  37  Gh.  D.  244  ;  affirmed  H.  L.  59 
L.  J.  Cli.  337  ;  15  App.  Gas.  i. 
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itself  jurisdiction,  although  by  the  principles  of  private     Part  IV. 
international  law,  it  would  have  had  none.     The  earlier  PsooEDnKE. 
dicta,(a)  to  the  effect  that  a  foreign  judgment  will  be     Cap.  XI. 
reviewed  for  any  error  in  private  international  law,  or    judgments. 
for  any  violation  of  natural  justice,  would  seem,  upon        . — : 
examination  of  the  authorities,  strictly  applicable  only  to  ment-inoon-" 
this  point.     An  error  in  jurisdiction   is  the  only  error  sistent  with 
which  a  foreign  Court  is  allowed  to  detect  and  set  right.  (&)  "ustice! 
The  strongest  modern  decisions  in  favour  of  the  theory 
that  no  foreign  judgment  manifestly  opposed  to  natural 
justice  is  to  be  enforced  by  an  English  Court  are  all  of 
earlier  date  than  Gastrique  v.  Inirie,  and  must  be  taken 
subject  to  the   principles   followed  in  that  case.     The 
condition,  indeed,  on  which   a  foreign  judgment  shall 
be  accepted  here,  as  stated   by  Lord   EUenborough  in 
Buchanan  v.  RiJLcker,(c)  namely,  that  it  should  appear  on 
the  face  of  it  consistent  with  reason  and  justice,  is  said 
by  Blackburn,  J.,  in  Schibshy  v.  Westenholz,  to  be  mere 
declamation.     It  may  be  remarked,  however,  that  in  the 
case  of  Liverpool  Marine  Credit  Company  v.  Hunter, (cC) 
which  was  not  referred  to  or  cited  in  Castrique  v.  Imrie,  it 
was  intimated  by  Lord  Chelmsford  that,  when  there  had 
been  "  a  total  disregard  of  the  comity  of  nations,"  an 
English  Court  would  be  justified  in  disregarding  a  judg- 
ment "  so  fraught  with  injustice ; "  and  similar  expressions 
were  used  by  Lord  Hatherley  in  the  same  case  in  the  court 
of  first  instance :  "If,  in  examining  a  judgment,  as  we  are 
at  liberty  to  do,  we  find  on  the  face  of  it  that  a  course  of 
procedure  has  been  adopted  which  is  inconsistent  with 
natural  justice,  then  this  Court  will  not  give  effect  to  the 
decisions  and  to  the  authority  which  it  would  otherwise 

(a)  2  Sm.  L.  C.  448  ;  Westlake,  §  388. 

(6)  The  fact,  however,  that  a  foreign  judgment  has  been  obtained  without 
due  notice  to  the  defendant  is  equivalent  to  a  wrongfiil  assumption  of  juris- 
diction. See  the  observations  of  Blackburn,  J.,  upon  Buchanan  v.  Bmker, 
in  Castrique  v.  Imrie,  ante,  p.  453  ;  Ferguson  v.  Mahon,  11  A.  &  B.  179  ; 
Reynolds  v.  Fenton,  3  C.  B.  187  ;  Oopin  v.  Adamson,  L.  E.  9  Ex.  345  ; 
Schibshy  v.  Westenholz,  L.  R.  6  Q'.  B.  155. 

(c)  Buchanan  v.  Buck&r,  I  Camp.  63.  ;  S.  C.  9  East,  192  ;  Sahihahy  v. 
Westenholz,  L.  R.  6  Q.  B.  155,  160. 

{d)  L.  R.  3  Ch.  479,  484  ;  S.  0.  L.  E.  4  Eq.  62.  : 
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be  perfectly  willing  to  recognise."  This  is  no  doubt  strong 
language,  but  the  very  next  paragraph  shows  what  was 
in  Lord  Hatherley's  mind,  and  that  his  view  can  really  be 
Judgments,  reconciled  with  the  theory  of  foreign  judgments  already 
deduced  from  Castrique  v.  Imrie  :  "  It  sometimes  happens, 
for  instance,  that  foreign  Courts  proceed  to  judgment  in 
the  absence  of  the  party  against  whom  proceedings  are 
taken,  or  after  inadequate  notice  of  trial." (a)  It  is  plain 
that  this  could  only  have  been  said  in  contemplation  ot 
such  cases  as  Buchanan  v.  IiucJcer,(h)  as  to  which  it  was 
expressly  said  in  Gastrique  v.  Imrie  that  the  judgment  of 
a  foreign  Court  could  be  reviewed,  not  because  it  had  made 
a  mistake  in  law,  but  because  it  had  acted  without  juris- 
diction, (c)  It  may  be  added  in  conclusion  on  this  part  of 
the  subject,  that  although  it  is  necessary  that  the  foreign 
Court  should  have  had  jurisdiction,  it  is  not  necessary,  ia 
suing  on  a  foreign  judgment,  to  allege  that  this  requisite 
has  been  complied  with.((^) 

Closely  akin  to  the  question  of  jurisdiction,  with  regard 
to  which  it  has  thus  been  shown  that  a  foreign  judgment 
has  been  declared  by  a  consensus  of  authorities  to  be  exa- 
minable, is  that  of  notice  to  the  defendant.  The  fact  that  no 
notice,  or  no  sufficient  notice,  was  given  to  the  defendant 
of  the  proceedings  on  which  the  judgment  was  founded 
may  be  an  incident,  of  course,  of  the  want  of  jurisdiction 
referred  to,  or  an  element  of  fraud — the  presence  of  fraud 
being,  as  has  been  stated,  sufficient  of  itself  to  deprive  a 
judgment  so  obtained  of  all  validity.  Thus,  if  a  defendant 
is  not  resident  in  nor  a  subject  of  a  foreign  country,  nor 
present  within  its  territorial  limits,  and  has  no  notice  of 
an  action  brought  against  him  in  its  tribunals,  it  is  plain 

(a)  Liverpool  Marine  Credit  Co.  v.  Hunter,  L.  E.  4  Eq.  62,  68. 

(6)  9  East,  192  ;  ante,  p.  556. 

(c)  On  this  subject  cf.  also  the  judgment  of  the  Exchequer  Chamber  in 
Cammell  v.  SeweU,  5  H.  &  N.  728.  Other  cases  in  point  are  Cavan  v, 
Stewart,  i  Stark.  525  ;  Obicini  v.  Bligk,  8  Bing.  335 ;  Frankland  v.  M'Ousty, 
I  Knapp,  274  ;  Baring  v.  Clagett,  3  B.  &  B.  215  ;  Pollard  v.  £ell,  8  T.  E. 
444  ;  Sollon  V.  Gladstone,  2  Taunt.  85  ;  Price  v.  Dewhurst,  8  Sim.  279  ; 
Paul  V.  Moy,  15  Beav.  440. 

{d)  Mohertson  v.  iStruth,  5  Q.  B.  941  ;  Barber  v.  Lamb,  8  C.  B.  N.  S.  95. 
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that  the  absence  of  notice  is  merged,  so  to  speak,  in  the     Part  rv. 
absence  of  jurisdiction,  which  would  be  amply  sufficient  to  ^««^"'*=- 
invalidate  the  judgment,  even  if  notice  was  in  fact  given.     Cap.  XI. 
But  if  a  defendant  is  subject  to  the  foreign  jurisdiction,    judgments. 

either  by  domicil  or  submiossin,  and,  according  to  the  older       

opinions,  even  by  nationality,  he  is  of  course  subject  to  its 
laws ;  and  though  he  has  no  actual  notice  of  an  action 
commenced  against  him  in  its  tribunals,  and  may  not  have 
been  served  with  any  writ  or  process,  he  may  have  had 
constructive  notice  which  will  satisfy  those  laws,  and  be 
accepted  by  foreign  tribunals,  as  sufficient.  If  those  laws, 
for  instance,  provide  that  notice  may  be  effected  on  an 
absent  defendant  by  nailing  a  copy  of  the  declaration  on 
the  court-house  door,(a)  or  by  service  at  the  office  of  a 
public  officer,(&)  or  by  any  other  notice  in  law  which 
cannot  be  said  to  be  notice  in  fact,  those  who  are  properly 
subject  to  those  laws  will  be  bound  by  them,  and  no  other ; 
for,  as  Lord  Ellenborough  said  in  Buchanan  v.  Bunker, 
they  can  never  be  intended  for  or  applied  to  persons  who, 
for  aught  that  appears,  were  never  present  within  or  subject 
to  the  jurisdiction.  This  subjection  or  submission  to  the 
jurisdiction,  as  has  been  already  implied,  does  not  depend 
solely  upon  the  domicil  or  residence  of  the  defendant,  but 
may  be  inferred  from  his  acts,  where  they  show  an  inten- 
tion to  submit,  for  the  purposes  of  a  particular  transaction, 
to  the  foreign  law  and  the  methods  of  service  which  it 
adopts.  Such  a  submission  has  been  implied  where  a 
person  has  joined  a  foreign  company,  the  statutes  or  articles 
of  association  of  which  contained  special  provisions  author- 
ising constructive  notice  of  process  or  action  by  some- 
thing which  would  not  or  might  not  be  notice  in  fact :  (c) 
but  it  appears  not  to  be  sufficient  that  the  law  of  the 
country  to  which  the  foreign  company  belongs  should  con- 
tain such  provisions,  if  the  rules  or  articles  of  the  company 

(a)  Buchanan  v.  Euclcer,  i  East,  192. 

(b)  Schibaby  v.  Weatenholz,  L.  E.  6  Q.  B.  155. 

(e)  Oopin  v.  Adamson,  L.  E.  9  Ex.  345  ;  Banlc,  of  Australasia  v.  Harding, 
9  C.  B.  661  ;  19  L.  J.  C.  P.  345  ;  VaUie  v.  Bumerque,  4  Ex.  290  ;  28  L.  J. 
Ex.  398. 
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itself  do  not  repeat  or  adopt  them,  (a)  So,  the  acceptor 
in  a  foreign  country  of  a  bill  drawn  and  payable  there, 
though  not  subject  to  the  jurisdiction  by  domicil,  nation- 
"  ality,  or  residence,  was  held  to  have  submitted  himself  to 
it  in  an  action  on  the  bill  itself,  so  as  to  be  bound  by 
a  judgment  obtained  in  the  foreign  tribunal  without  actual 
notice  or  service  to  the  defendant,  but  in  compliance  with 
the  requirements  of  the  foreign  law  as  to  service  and 
notice.(&)  In  the  more  recent  case  of  Schibshy  v.  Westen- 
holz,(c)  which  has  been  already  referred  to,  a  foreign 
judgment  was  held  invalid  on  the  ground  that  the  defend- 
ants were  not  subject  to  the  jurisdiction  by  residence, 
transient  presence,  or  any  other  reason,  and  that  there 
therefore  existed  nothing  which  imposed  upon  them  any 
duty  to  obey  the  obligation  which  the  judgment  created. 
In  that  case,  though  no  personal  service  of  process  or 
summons  had  been  effected  on  the  defendants,  notice  had 
been  in  fact  received  by  the  defendants  through  the 
French  consul  in  the  country  where  the  defendants  resided, 
service  having  been  effected  in  accordance  with  the  French 
law  at  the  office  of  the  procureur  imperial.  The  defend- 
ants had,  therefore,  notice  of  process  in  the  eye  of  the 
foreign  law,  and  notice  in  fact ;  but  they  were  not  subject 
to  the  jurisdiction,  and  therefore  the  question  of  notice 
became  immaterial,  as  there  was  no  foundation  for  the 
action  at  all.  In  Reynolds  v.  Fenton  (d)  a  plea  alleging 
that  the  defendant  had  received  no  formal  notice,  by 
service  of  process  or  otherwise,  of  the  action,  was  held 
bad ;  but  in  that  case  it  was  not  alleged  that  the  defend- 
ant was  not  subject,  by  domicil  or  otherwise,  to  the  juris- 
diction, or  even  that  he  had  not  in  fact  knowledge  and 
notice  of  the  proceedings.  The  dicta,  therefore,  to  be 
found  in  the  course  of  the  argument,  to  the  effect  that  the 
question  for  the  Court  was  whether  the  judgment  was 
obtained  contrary  to  natural  justice,  and  that  this  was  not 
shown  by  the  plea,  are  sufficiently  justified  by  the  meagre- 
fa)  Per  Amphlett  and  Pigott,  BB.  (Kelly,  O.B.,  dusentiente),  in  Copin  v. 
Adamson.  (b)  Meus  v.  Thellusson,  8  Ex.  638. 

L.  E.  6  Q.  B^  155  ;  Oodard  v.  Gray,  ibid.  p.  139.    Followed  in  Voinet 


V.  Barrett,  54  L.  J.  Q.  B.  521. 


(d)  3  C.  B.  187. 
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ness  of  its  allegations.     It   is  true  that  in  Ferguson  v.     Part  IV. 
Mahon,(a)  decided  before  the  case  last  cited,  a  similar  Pkooeduke. 
plea  was  held  good,  the  judgment  sued  on  being  an  Irish    Cap.  XI. 
one,  but   there  the  question  of   jurisdiction  by   general    judciments. 

subjection  does  not  appear  to  have  been  disputed  or  sug-        

gested  to  the  Court,  the  sole  point  being  whether  the  Irish 
proceedings  were  regular.  Lord  Denman  said  that  the 
question  was  whether  the  judgment  passed  under  such 
circumstances  as  to  show  that  the  Court  had  properly 
jurisdiction  over  the  party ;  and  when  it  appeared  that 
the  defendant  had  never  received  notice  of  the  proceeding, 
or  been  before  the  Court,  it  was  impossible  to  allow  the 
judgment  to  be  made  the  foundation  of  an  action  in  Eng- 
land. It  will  be  observed  that  in  this  case  the  plea  was 
construed  as  amounting  to  an  allegation  that  the  defend- 
ant had  neither  received  notice  in  fact  of  the  proceedings, 
nor  constructive  notice  according  to  the  regulations  of  a 
law  to  which  he  was  properly  subject,  and  the  decision 
must  not  be  viewed  as  any  authority  for  supposing  that 
knowledge  or  notice  in  fact  are  absolutely  necessary,  if 
the  defendant  is  subject  or  has  submitted  himself  to  the 
local  law,  and  that  local  law  provides  a  substitute  or  equiva- 
lent for  such  knowledge  or  notice.  This  subjection  is,  in 
fact,  the  test  of  jurisdiction  in  the  eye  of  the  English  law ; 
which,  as  pointed  out  by  'Westlake,(&)  recognises  the 
competence  of  the  forum  rei,  certainly  by  domicil  or  resi- 
dence, if  not  by  allegiance  also.(c)  And  it  has  already 
been  stated  that  a  defendant  who  "  voluntarily  appears  "  in 
a  foreign  action  is  taken  as  having  submitted  himself  to 
the  jurisdiction,  and  is  consequently  bound  by  the  judg- 
ment pronounced  by  the  foreign  Court;  although  his 
motive  in  appearing  may  have  been  only  the  desire  to 
protect  property  belonging  to  himself  which  was  within 
the  jurisdiction  or  reach  of  the  foreign  Cowct.(d) 

(a)  II  A.  &  E.  179.  See  also  Cowan  v.  JBraidwood,  i  M.  &  G.  882  ; 
2  Scott,  N.  R.  138  ;  Douglas  v.  Forrest,  4  Bing.  686  :  Smith  v.  Nicolls, 
5  N.  C.  208  ;  7  Scott,  147  ;  Guinness  v.  Carroll,  i  B.  &  Ad.  459. 

(6)  Priv.  Int.  Law,  §  380.         (c)  Douglas  v.  Forrest,  4  Bing.  686,  703. 

{(l)  RousiUon  v.  MousiUon,  14  Ch.  D.  351  ;  Voinet  v.  Barrett,  u  L.  J. 
Q.  B.  521,  affirmed  55  L.  J.  Q.  B.  39  ;  De  Cosse  Brissac  v.  Mathbone, 
30  L.  J.  Ex.  238,  and  ante,  p.  S48. 
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It  has  thus  been  seen  that  error  in  law,  whether 
domestic,  foreign,  or  international,  is  not  in  itself  a  ground 
on  which  a  judgment  can  be  reviewed  in  a  foreign  Court, 
unless  such  error  involve  an  assumption  of  jurisdiction  in 
violation  of  ordinary  international  principles,  or  the  Court 
pronouncing  the  judgment  has  proceeded  without  due 
notice  against  a  party  who  is  neither  bound  nor  has  con- 
sented to  accept  any  substitute  for  notice  in  fact  which  the 
Court  may  have  deemed  suiBcient.  So  far  as  these  re- 
quirements are  based  upon  natural  justice,  the  dicta  that 
a  foreign  judgment  contrary  to  natural  justice  cannot  be 
recognised  may  be  supported,  but  there  seems  no  ground 
for  extending  them  further.  Error  in  law  having  thus 
been  disposed  of,  error  in  fact,  as  a  ground  for  impeaching 
a  foreign  judgment,  must  next  be  considered ;  and  as  to 
this  it  may  be  said  shortly  that  a  foreign  judgment,  both 
in  respect  of  the  issues  of  fact  found  and  the  grounds  on, 
which  the  findings  were  arrived  at,  is  now  admitted  to  be 
conclusive.(a)  On  this  point,  however,  there  has  long 
been  a  conflict  of  opinion,  and  the  question  has  in  fact 
been  so  involved  with  the  alleged  right  to  examine  foreign, 
judgments  on  other  grounds,  which  has  just  been  discussed, 
that  it  is  not  easy  to  distinguish  the  decisions  strictly 
applicable  to  it.  The  authorities  in  opposition  to  the 
now  accepted  opinion,  that  a  foreign  judgment  is  conclu- 
sive as  to  the  facts  on  which  it  pronounces,  will  fifst  be 
recapitulated. 

It  was  stated  by  Eyre,  O.J.,  in  Phillips  v.  Hunter,(f') 
that  a  foreign  judgment,  though  it  cannot  be  examined 
under  ordinary  circumstances  by  an  English  court,  yet  it 
is  so  examinable  when  the  party  who  claims  the  benefit  of 
it  applies  to  an  English  Court  to  enforce  it ;  and  that 
under  such  circumstances  it  is  treated  as  matter  in  yaw, 
as  consideration  primd  facie  suflBcient  to  raise  a  promise. 
It  may  be  pointed  out  at  once,  however,  that  this  distinc- 
tion has  received  no  modern  recognition,   and  that  the 

(a)  Oodard  v.  Gray,  L.  R.  6  Q.  B.  139,  149,  and  infrit. 

(b)  2  H.  Bl.  410. 
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theory  of  a  foreign  judgment  being  merely  primd  facie 
evidence  of  a  promise  supported  by  consideration,  is  now 
exploded.  "It  is  difficult  to  understand,"  says  Black-  Cap.  xi 
burn,  J.,  "  how  the  common  course  of  pleadiag  is  con- 
sistent with  any  notion  that  the  judgment  was  only 
evidence.  If  that  were  so,  every  count  on  a  foreign  judg- 
ment must  be  demurrable  on  that  ground.  The  mode  of 
pleading  shows  that  the  judgment  was  considered,  not  as 
merely  prima  facie  evidence  of  that  cause  of  action  for 
which  the  judgment  was  given,  but  as  in  itself  giving  rise, 
at  least  prinid  facie,  to  a  legal  obligation  to  obey  that 
judgment  and  pay  the  sum  adjudged.  This  may  seem  a 
technical  mode  of  dealing  with  the  question,  but  in  truth 
it  goes  to  the  root  of  the  matter.  For  if  the  judgment 
were  merely  considered  as  evidence  of  the  original  cause  of 
action,  it  must  be  open  to  meet  it  by  any  counter  evidence 
negativing  the  existence  of  that  original  cause  of  action."(a) 
In  Soulditch  v.  Bonegal,(h)  which  is  perhaps  the 
strongest  authority  in  favour  of  the  liability  of  foreign 
judgments  to  review.  Lord  Brougham  expressed  his  opinion 
in  very  plain  terms  that  a  foreign  judgment  may  be  given 
in  evidence,  and  made  the  subject  of  proceedings  in  another 
court  or  country,  "  but  that  it  may  be  met  by  contrary 
evidence,    and   the    subject-matter   of    the   judgment   is 

liable  to  be  inquired  into In  my  judgment,  it  has 

always  hitherto  been  recognised  in  Westminster  Hall  that 
the  judgments  of  foreign  Courts  are  traversable,  may  be 
averred  against,  and  are  only  primd  facie  evidence  in 
actions  to  support  which  they  are  given  in  evidence."(c) 
The  language  of  the  same  learned  judge  in  Don  v.  Zipp- 
man(d)  is  in  effect  to  the  same  purpose,  inasmuch  as 
he  there  cites  authorities  to  show  that  English  Courts 


(a)  Godard  y.  Gray,  L.  E.  6  Q.  B.  139,  149-  , 

(6)  8  Bligh,  N.  R.  301.  It  is  noticeable  that  the  summary  procedure  to 
obtain  judgment  given  by  Order  xiv.,  under  the  Judicature  Acts,  has  been 
held  to  be  applicable  to  an  action  on  a  foreign  judgment:  Grant  v.  Gaston, 
13  Q.  B.  D.  302  ;  and  cf.  HodsoU  v.  Baxter,  E.  B.  &  E.  884. 

(c)  8  Bligh,  N.  E.  pp.  340,  346.  This  judgment  is  cited  to  illustrate  the 
growth  of  the'present  theory,  though  it  must  be  regarded  as  overruled. 

(d)  5  CI.  &.  P.  I,  20,  21,  citing  Fraser  v.  Sinclair,  Morr.  4543. 
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regard  a  foreign  judgment  only  as  primd  facie  evidence 
of  a  debt ;  and  in  Houlditch  v.  Donegal  other  authorities 
were  referred  to,  showing  that  the  opinions  of  Lord  Mans- 
field, Buller  and  Bayley,  JJ.,(a)  coincided  with  the  view 
he  then  took  of  the  subject.  In  Galbraith  v.  Nemlle  a 
resolution  of  the  House  of  Lords  was  cited,  which  declared 
that  a  judgment  of  the  Supreme  Court  of  Jamaica  ought 
to  be  received  as  evidence,  primd  facie,  of  the  debt  for 
which  it  had  been  given,  and  that  it  lay  upon  the  defend- 
ant to  impeach  the  justice  thereof,  or  to  show  the  same 
to  have  been  irregularly  or  unduly  obtained.(&)  This 
dictum  was  expressly  followed  by  Best,  O.J.,  in  Arnott  v. 
Bedfern,  but,  as  is  pointed  out  in  the  note  to  the  Duchess 
of  Kingston's  Case,  by  the  authors  of  Smith's  Leading 
Cases,  it  was  only  adopted  to  the  extent  of  admitting  a 
foreign  judgment  as  at  all  events  prima  facie  evidence.(c) 
The  point  there  was  not  whether  a  foreign  judgment  could 
be  contradicted  on  a  question  of  fact,  but  whether,  if 
uncontradicted,  it  was  sufficient  to  establish  a  cause  of 
action. 

The  foregoing  are  the  principal  authorities  to  be  found 
for  the  theory,  now  undoubtedly  exploded,  that  foreign 
judgments,  properly  obtained,  are  primd  facie  evidence 
only  of  the  facts  to  which  they  relate.  There  are,  on  the 
other  hand,  abundant  contemporaneous  dicta  in  favour  of 
regarding  them  as  conclusive,  which  recent  authoiities 
render  it  unnecessary  to  examine  in  detail. (rf)  In  1845 
it  was  stated  by  Lord  Campbell  in  the  House  of  Lords 
that,  at  common  law,  foreign  judgments,  between  the  same 
parties  and  on  the  same  matters,  were  evidence  only,  but 

(a)  WctUcer  v.  Witter.  1  Dougl.  i  ;  Ocdhraith  v.  Neville,  1  Dougl.  5  ; 
Tarleton  v.  Tarleton,  4  M.  &  S.  20. 

(6)  H.  L.  4tli  March,  1871,  cited  in  the  Duchess  of  Kingston's  Case, 
II  Harg.  St.  Tr.  122  ;  see  also  per  Lord  Mansfield  in  Moses  v.  Macfarlane, 
2  Burr.  1005. 

(c)  2  Sm.  L.  C.  822  (7tli  ed.). 

(d)  Boucher  v.  Lawson,  Cas.  temp.  Hardwicke,  89 ;  Kennedy  v.  Cassitis, 
2  Swanst.  326,  n. ;  Galbraith  v.  Neville,  1  Dougl.  5  (per  Lord  Kenyon) ; 
Tarleton  v.  Tarleton,  4  M.  &  S.  21  (per  Lord  EUenborougli)  ;  Martin  v. 
Nicolls,  3  Sim.  458 ;  Smith  v.  Nieolls,  5  Bing.  N.  C.  221  ;  Ferguson  v. 
Mahon,  11  A.  &  E.  179. 
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that  they  had  been  held  to  be  conclusive  in  a  Chancery- 
case  by  Vice-Ohancellor  Shadwell.(a)  The  cause  then 
before  the  House  of  Lords  was  an  appeal  from  the  same 
judge,  but  Lord  Campbell  in  his  judgment  drew  no  dis-  " 
tinction  between  Common  Law  and  Equity  on  this  question. 
"  A  foreign  judgment,"  he  says,  "  may  be  pleaded  as  res 
judicata,  because  the  foreign  tribunal  has  clearly  jurisdic- 
tion over  the  matter  ;  and  both  parties  having  been  regu- 
larly brought  before  the  foreign  tribunal,  and  that  tribunal 
having  adjudged  between  them,  I  think  that  such  a  judg- 
ment would  be  a  bar  to  a  subsequent  suit  in  this  country 
for  the  same  cause."  In  this  judgment  a  sounder  distinc- 
tion than  that  between  Equity  and  Common  Law  is  in  fact 
iudicated.  There  is  an  important  difference  between  the 
position  of  a  plaintiff  who  seeks  by  action  to  enforce  a 
judgment  which  he  has  obtained  from  a  foreign  tribunal, 
and  that  of  a  defendant  who  claims  the  protection  here  of 
a  foreign  judgment  already  given  in  his  favour.  In  the 
latter  case,  as  Story  points  out,  the  party  who  has  been 
defeated  abroad,  after  a  fair  hearing  by  a  competent  Court, 
has  no  right  to  institute  a  new  suit  elsewhere,  and  thus  to 
bring  the  matter  again  into  controversy.  The  other  party 
is  not  to  lose  the  protection  which  the  foreign  judgment 
gave  him.(&)  Accordingly,  it  was  held,  in  more  than  one 
case,  even  by  those  who  most  strenuously  urged  the  lia- 
bility of  foreign  judgments  to  review  when  a  plaintiff" 
sought  to  enforce  them  here,  that  they  were  absolutely 
conclusive  as  to  the  facts  involved  in  them  and  the 
grounds  on  which  they  rested,  when  pleaded  in  bar.(c) 
The  state  of  the  law  with  reference  to  this  distinction  was 
clearly  expressed  by  Lord  Eomilly  in  1857:  "In  the 
numerous  authorities  that  bear  on  this  subject,  a  distinc- 

(a)  Micardo  v.  Oarcias,  12  CI.  &  F.  368,  384,  401 ;  Martin  v.  Nicolls, 
3  Sim.  458.  .       .   , 

(6)  Story,  Conflict  of  Lawa,  §  598.  As  to  pleading  a  foreign  judgment 
pronounced  j)e»iden*e  lite,  as  a  defence  arising  after  action  brought,  see  post, 

p.  580. 

(c)  Burrows  t.  Jemino,  2  Str.  733,  cited  Cas.  temp.  Hardwicke,  87 ; 
Boucher V.  Lawson,  Cas.  temp.  Hardwicke,  80;  Tarleton  v.  Tarletm,  /^M. 
&  S.  20 ;  and  see  especially  per  Eyre,  C.J.,  in  Phillips  v.  Hunter,  2  H.  Bl. 
402,  410. 
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tion  is  also  taken  between  the  cases  where  the  foreign: 
judgment  is  brought  before  the  cognizance  of  an  English 
Court  upon  an  application  by  the  successful  party  to 
enforce  and  obtain  the  fruits  of  it  against  the  defendant, 
and  those  cases  where  the  defendant  here  sets  up  the 
foreign  judgment  as  a  bar  to  the  proceedings  instituted 
by  the  person  who  has  failed  against  the  same  defendant 
with  reference  to  the  same  subject-matter.  In  Phillips  v. 
JSicnter,  Byre,  0.  J.,  considered  that  distinction  to  rest  upon 
this  principle :  that  as,  in  the  former  case,  the  judgment 
is  submitted  voluntarily  to  the  Court,  the  question  arises, 
whether  it  is  sufficient  as  a  consideration  to  raise  a  pro- 
mise, and  that  thereupon  it  must  be  examined  as  all  other 
considerations  for  promises  are  examined,  and  that  evi- 
dence of  the  foreign  law  is  admissible  to  show  that  the 
judgment  was  or  was  not  warranted ;  but  that  it  is  other- 
wise in  the  case  of  a  defence ;  that  the  party  living  abroad 
is  not  entitled  to  sue  the  successful  defendant  again  in 
another  country  for  the  same  subject-matter,  but  that  the 
protection  of  a  foreign  judgment  is  complete  everywhere, 
as  well  as  in  the  place  where  it  was  pronounced.  This 
distinction  has  certainly  not  been  carried  out  to  the  extent 
laid  down  by  Byre,  C.J. ;  still  it  is  a  distinction  which  has 
so  much  authority  to  support  it  that  it  must  be  regarded, 
at  least  to  some  extent,  in  considering  the  value  of  a 
foreign  judgment  here."(ffi)  . 

So  far  as  regards  the  liability  of  a  foreign  judgment  for 
review  on  the  facts,  it  has  been  already  intimated  that 
this  distinction  need  no  longer  be  regarded.  In  Henderson 
V.  Henderson  (h)  it  was  clearly  laid  down  by  Lord  Denman 
that  the  principle  of  English  law  which  assumed  the  judg- 
ment of  a  foreign  Court  to  be  in  accordance  with  justice, 
"  steered  clear  of  an  inquiry  into  the  merits  of  the  case 
upon  the  facts  found ;  for  whatever  constituted  a  defence 
in  that  court  ought  to  have  been  pleaded  there."  Judg- 
ment was  accordingly  given   for  the  plaintifE,  who  was 

a)  Seimers  v.  Drvxie,  23  Beav.  149,  150,  per  Lord  Eomilly,  M.E. 
»  6  Q.  B.  288,  298  (1844). 
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suing  on  a  judgment  obtained  in  Newfoundland,  and  had     Pakt  iv. 
demurred  to  the  defendant's  pleas  alleging  that  the  case  p«°™^"«e- 
there  had  been  wrongly  decided  upon  the  facts.     So  in     Cap.  XI. 
1854,  in  Bank  of  Australasia  v.  Nias,(a)  which  was  an 
action  brought  to  enforce  a  colonial  judgment,  the  defend- 
ant pleaded  certain  pleas   denying   the  promises   upon 
which  the  original  action  was  brought,  and  also  alleging 
that  these  promises  were  obtained  by  the  fraud  and  covin 
of  the  plaintiffs.     It  was  held  by  Lord  Campbell,  delivering 
the  judgment  of  the  Queen's  Bench,  that  these  pleas  were 
bad,  and  that  the  facts  alleged  by  them  were  not  to  be 
re-tried  in  an  English  court.     "  The  pleas  demurred  to," 
said  the  Chief  Justice,  "  must  now  be  taken  to  have  been  in 

due  manner  decided  against  the  defendant It  seems 

contrary  to  principle  and  expediency  for  the  same  questions 
to  be  again  submitted  to  a  jury  in  this  country."  Nor  is 
the  fact  that  the  judgment  on  which  the  action  was  brought 
was  a  colonial  judgment,  subject  to  review  by  the  Judicial 
Committee  of  the  Privy  Council,  of  any  importance  with 
regard  to  the  decision  on  this  point.  It  is  suggested  by 
the  judgment  that  there  are  even  greater  difiSculties  in 
the  way  of  impeaching  the  competence  or  integrity  of  a 
colonial  Court  than  of  a  foreign  one  from  which  no  appeal 
lay  to  a  British  Court;  but  this  refers  rather  to  cases 
where  want  of  jurisdiction  or  fraud  is  imputed,  and  not  to 
those  where  it  is  sought  to  re-try  a  question  of  fact  already 
settled  by  a  foreign  tribunal ;  nor  has  any  such  distinction 
as  that  suggested  between  a  judgment  obtained  in  a  British 
colony,  and  a  foreign  judgment  proper,  been  recognised  in- 
modern  cases. 

On  the  authorities  above  cited,  the  question  whether  a 
foreign  judgment  can  be  impeached  as  erroneous  upon  the 
merits  came  before  the  Court  of  Exchequer  in  1861,  the 
plaintifE,  as  in  most  of  the  cases,  bringing  his  action  on 
the  judgment  which  it  was  sought  to  review,  but  it  was 
held  that  the  question  was  no  longer  open.(&)     lb  was 

(a)  16  Q.  B.  717,  736;  and  see  BanJe  of  Australasia  v.  Harding,  9  C.  B. 
661.        (h)  De  Cosse  Brissac  v.  Eathhone,  6  H.  &  N.  301 ;  30  h.  J.  Ex.  238. 
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'    Courts  of  first  instance  were  concluded  by  the  authorities, 

^^''-  ^^-  the  point  might  possibly  be  reconsidered  in  a  court  of 
Judgments,  error,  but  that  course  was  not  adopted ;  and  in  Godard  v. 
Gray  (a)  the  present  law  on  the  subject  was  laid  down  by 
Blackburn,  J.,  in  even  less  equivocal  terms.  "  The  deci- 
sions seem  to  us  to  leave  it  no  longer  open  to  contend, 
unless  in  a  court  of  error,  that  a  foreign  judgment  can  be 
impeached  on  the  ground  that  it  was  erroneous  on  the 
merits,  or  to  set  up  as  a  defence  to  an  action  on  it,  that 

the  tribunal  mistook  either  the  facts  or  the  law 

The  defendant  can  no  more  set  up  as  an  excuse,  that  the 
judgment  proceeded  on  a  mistake  as  to  English  law,  than 
he  could  set  up  as  an  excuse  that  there  had  been  a  mistake 
as  to  the  law  of  some  third  country  incidentally  involved, 
or  as  to  any  other  question  of  fact." 

Conclusive-  The  earlier  theory,  therefore,  indicated  in  Phillips  v. 

judo'ment!^  HunUr  (6)  and  other  cases,  that  a  foreign  judgment  was 
examinable  when  it  was  sought  to  enforce  it,  but  con- 
clusive when  a  defendant  sought  its  protection,  and  the 
distinction  between  these  two  modes  of  bringing  such  a 
judgment  into  question  may  be  regarded  as  having  given 
way  to  this  simpler  principle — ^that  a  foreign  judgment  is 
not  examinable  at  all  in  either  of  these  two  cases,  except 
where  it  is  sought  to  prove  a  wrongful  assumption  of 
jurisdiction  by  the  tribunal  which  pronounced  it,. or  a 
procedure  without  notice  to  the  person  affected  by  it — the 
required  notice  being  not  necessarily  notice  in  fact,  if  the 
defendant  is  bound  or  has  consented  or  submitted  to 
accept  anything  less  as  a  substitute.  It  will  be  seen 
that  this  degree  of  validity  was  given  from  the  first  to 
judgments  relied  on  by  way  of  defence ;  and  it  would 
appear  from  the  more  recent  cases,  which  have  been  cited 
above,  that  a  foreign  judgment,  when  made  a  ground  of 
action,  is  entitled  to  equal  respect.  It  has  been  said, 
nevertheless,  that  a  judgment  obtained  abroad,  pending  a 
general  administration  of  the  debtor's  estate  in  England, 
(a)  L.  R.  6  Q.  B.  139,  150.  (6)  2  H.  Bl.  402. 


FOEEIGN    JUDGMENTS.  57  I 

will  be  treated  by  the  English  Court  as  only  jprimd  facie    Part  IV. 
evidence  of  the  debt.     It  does  not,  appear,  however,  that  ^''°"^°'^""- 
this  point  was  essential  to  the  decision.(ffi)  Cap.  XI. 

The  cases   hitherto  mentioned  have   been   either  in-    judgments. 
stances  of  a  plaintiff  successful  abroad,  attempting  to      .  — 
enforce  his  judgment  here,  or  of  a  defendant,  successful  judgment 
abroad,  attempting  to  use  the  foreign  judgment  in  his  p'eaded  in 
lavour  as   a  protection.      The   case   may  be   supposed,  further  action 
however,  of  a  plaintiff  who  has  obtained  a  foreign  judg-  ^\2^^^_ 
ment  in  his  favour,  but  for  a  less  amount  than  he  conceives 
to  be  due  to  him,  and  who  therefore  claims  to  sue  in  an 
English  court  upon  his  original  cause  of  action.     That  he 
can  sue  upon  his  original  cause  of  action  has  been  already 
stated,  inasmuch  as  there  is  no  merger  of  such  original 
cause  in  a  foreign  judgment,(&)   but  the  judgment,  if 
satisfied,  may  nevertheless  be  pleaded  in  bar  of  the  claim 
as  a  satisfaction,  (c)     It  may  be  more  correct  to  say  that 
in  such  a  case  the  amount  actually  paid  in  accordance 
with  the  foreign  judgment  may  be  pleaded  as  payment, 
the  plaintiff  being  estopped  by  the  judgment  itself  from 
showing  that  more  was   in   fact   due.     Unless   such  an 
estoppel  arose,  the  plea  would  of  course  be  defeated  by 
showing  a  claim  for  a  larger  amount,  on  the  principle 
that  payment  of  part  is  no  satisfaction  of  the  whole,  (d!) 
The  position  of  the  parties  is  in  fact  analogous  to  that 
occupied  by  plaintiff  and  defendant  who  have  chosen  to 
refer  their  differences  to  arbitration.     Where  a  party  has 
obtained  the  decision  of  an  arbitrator  ia  his  favour,  and 
his  adversary  has  paid  the  amount,  it  would  be  manifestly 
contrary  to   reason   and  justice  to  allow  the  successful 
party  to  endeavour  to  obtain  a  better  judgment  in  respect 
of  the  same  subject-matter  from  some  other  tribunal.(«) 

(a)  Re  Boyse,  Crofton  v.  Crofton,  IJ  Ch.  D.  SQI. 

\h)  Smith  V.  Nicolh,  5  Bing.  N.  C.  208  ;  HaU  v.  Odher,  11  East,  124 ; 
Kelsall  V.  Marshall,  i  C.  B.  N.  S.  241 ;  Castrigve  v.  Behrens,  30  L.  J.  Q.  B. 
163  ;  Barber  v.  Lamb,  8  C.  B.  N.  S.  95. 

(c)  Barber  v.  Lamb,  8  C.  B.  K  S.  95. 

(d)  Cumber  v.  Wane,  i  Sm.  L.  C.  341,  and  cases  there  cited. 

(e)  Per  Erie,  C.J.,  8  C.  B.  N.  S.  icxj. 
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(ii.)  Foreign  Judgments  in  rem. 

The  consideration  of  the  present  subject  has  hitherto 
Judgments,  been  confined  to  foreign  judgments  against  the  person, 
which  are  of  course,  notwithstanding  some  ambiguous 
expressions  to  the  contrary,(a)  only  entitled  to  recogni- 
tion as  creating  an  obligation  in  proceedings  between 
the  same  parties  or  privies;  nor  will  a  foreign  judgment 
in  personam  be  enforced  in  England  by  proceedings 
in  rem.Q})  Where  the  litigants  are  not  the  same,  such 
a  judgment  is  plainly  res  inter  alios  acta,  and  is  not, 
except  under  very  special  circumsta,nces,  admissible  in 
evidence  at  all.(c)  There  is,  however,  another  class  of 
judgments  which  is  entitled  to  wider  recognition,  though 
it  may  be  sometimes  difficult  to  decide  to  which  class 
a  particular  judgment  belongs.  A  judgment  in  rem,  or  a 
decree  which  changes  or  settles  the  ownership  of  immov- 
able or  movable  property,  is,  subject  to  certain  conditions 
as  to  the  jurisdiction  of  the  Court,  conclusive  not  only 
against  the  parties  to  the  original  action,  but  as  against 
all  the  world,  (cf)  That  the  principle  which  allows  a 
foreign  judgment  to  be  impeached  for  fraud  (e)  applies 
to  judgments  in  rem  with  the  same  certainty  as  to 
judgments  in  personam  is  of  course  indisputable ;  (/)  but 
in  the  absence  of  fraud,  the  only  requisite  necessary  to 
the  validity  and  conclusiveness  of  a  foreign  judgm^t  in 
rem  is  that  it  should  have  been  pronounced  by  a  com- 
petent Court  having  actual  jurisdiction  over  the  subject- 
matt6r.(5')     The  necessity  of  jurisdiction  as  a  foundation 

(a)  Tarleton  v.  Tarhton,  4  M.  &  S.  21 ;  Soulditch  v.  Donegal,  8  Bligh, 
N.  R.  301,  341. 

(6)  The  City  of  Mecca,  6  P.  D.  106  ;  49  L.  J.  Adm.  17. 


(c)  Castrique  v.  Imrie,  L.  E.  4  H.  L.  427.    For  estoppel  througli  privies 
in  blood,  law,  or  estate,  by  judgi  -     .      -,     - 

Case,  2  Sm.  L.  C.  793  (7th  ed.) 


blood,  law,  or  estate,  by  judgments,  see  note  to  Diichess  of  Kingston's 


(d)  Per  Blackburn,  J-.,  Castrique  v.  Imrie,  L.  E.  4  H.  L.  414, 

(e)  Ante,  p.  552  ;  Ochsenbein  v.  Papelier,  L.  E.  8  Ch.  695  ;  Abouhffv, 
Oppenheimer,  10  Q.  B.  D.  295. 

{/)  Shand  v.  Du  Boisson,  L.  E.  18  Eq.  283,  Messina^.  Petrococchino, 
Li.lX.  4  P.  C.  144,  157. 

((/)  The  Flad  Oyen,  8  T.  E.  270  ;  Ravelock  v.  Rochwood,  8  T.  E.  276 ; 
Donaldson  v.  Thompson,  i  Camp.  429 ;  Oddy  y.  Bovil,  7  T.  E.  523. 
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for  every  judicial  act  has  already  been  laid  down  with 
respect  to  judgments  generally;  it  being  indispensable, 
adopting  the  words  of  Story,(a)  to  establish  that  the 
Court  pronouncing  the  judgment  should  have  had  lawful 
jurisdiction  over  the  cause,  over  the  thing,  and  over  the 
parties.  In  ordinary  actions  and  judgments  in  personam 
the  necessity  of  jurisdiction  over  any  particular  thing 
does  not  arise.  The  decision  of  a  tribunal  between  two 
parties,  in  personal  actions,  though  in  general  binding 
between  parties  and  privies,  does  not  affect  the  rights  of 
third  parties.  If  in  execution  of  the  judgment  in  such  an 
action  process  issues  against  the  property  of  one  of  the 
litigants,  and  some  particular  thing  is  sold  as  being  his 
property,  the  rights  of  third  persons  are  in  no  way 
affected.  The  tribunal  had  neither  jurisdiction  to  deter- 
mine, nor  did  it  determine,  anything  more  than  that  the 
litigant's  property  should  be  sold,  and  it  does  not  do 
more  than  sell  his  interest,  if  any,  in  the  property  seized 
in  execution.  It  is  constantly  seen  in  the  English 
common  law  courts,  that  where  the  sheriff  has  seized 
and  sold  a  particular  chattel  under  a  fieri  facias  against 
A.,  B.  may  set  up  a  claim  to  that  chattel,  notwithstanding 
the  sale,  either  against  the  sheriff  or  the  purchaser  from 
the  sheriff.  And  if  this  may  be  done  in  the  courts  of  the 
country  where  the  judgment  was  pronounced,  it  follows  of 
course  that  it  may  be  done  in  a  foreign  country.(&)  But 
when  the  tribunal  has  jurisdiction  to  determine  not 
merely  on  the  rights  of  the  parties,  but  also  on  the 
disposition  of  a  particular  thing,  and  does  in  the  exercise 
of  that  jurisdiction  direct  that  the  thing  itself,  and  not 
merely  the  interest  of  any  particular  person  in  it,  be  sold 
and  transferred,  the  case  is  very  different,  (c)  In  such  a  Judgments 
case  the  judgment  is  not  in  personam,  but  in  rem ;  and  adjudication 
its  adjudication  on  the  status  or  ownership  of  that  thing  on  ownership, 
is,  as  has  just  been  said,  conclusive  against  all  the  world, 

'    (a)  §  586. 

h)  Per  Blaokbum,  J.,  in  Castrique  v.  Imrie,  L.  E.  4  H.  L.  414,  427. 

(c)  Per  Blackburn,  J.,  Castrique  v.  Imrie,  39  L.  J.  C.  P.  354;  L.  E. 
4  H.  L.  414. 
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binding  "  in  all  courts,  and  against  all  persons."(a)  Such 
a  judgment  is  not,  however,  even  as  between  the  parties, 
pleadable  as  an  estoppel,(6)  which  is  perhaps  the  only 
safe  doctrine  to  be  deduced  from  the  decision  in  Simpson  v, 
Fogo,  a  case  which  has  been  often  cited  as  at  variance  with 
the  principles  which  have  been  already  enunciated.  In 
Simpson  v.  Fogo,  a  creditor  of  the  owners  of  a  British 
ship  obtained  in  Louisiana  a  judgment  against  them 
under  which  their  interest  in  the  ship,  and  no  more,  was 
sold  under  process  of  execution.  The  Bank  of  Liverpool, 
who  had  at  the  time  a  mortgage  on  the  ship  valid  accord- 
ing to  English  law,  intervened  in  the  Louisiana  proceed- 
ings, and  a  judgment  was  pronounced  against  them,  on 
the  ground  that  the  law  of  Louisiana  ignored  all  rights, 
even  though  acquired  in  England  in  an  English  ship, 
before  the  vessel  had  passed  into  the  jurisdiction  of 
Louisiana,  that  had  not  been  acquired  according  to 
Louisiana  law.  It  was  held  that  the  Bank  of  Liverpool 
were,  nevertheless,  not  estopped  from  setting  up  their 
right  as  mortgagees  in  an  English  court ;  and  inasmuch 
as  the  Louisiana  Court  did  ultimately  pronounce  as  to  the 
ownership  of  and  entire  proprietary  right  in  a  ship  which 
was  at  the  time  within  its  territorial  jurisdiction,  though 
that  decision  was  not  originally  necessary  to  the  suit,  and 
would  probably  not  have  been  given  if  the  Bank  of 
Liverpool  had  not  intervened,  it  is  difficult  to  see  hqw  the 
subsequent  English  decision  can  be  reconciled  with  the 
theory  of  the  conclusiveness  of  foreign  judgments  in  rem 
which  has  just  been  stated,  or  with  the  more  important  cases 
in  the  superior  English  courts  which  have  followed  it.(c) 
The  judgment  was,no  doubt,  influenced  by  the  consideration 
that  the  Louisiana  Court  had  taken  an  entirely  erroneous 
view,  according  to  the  principles  of  private  international 
law,  of  their  power  to  ignore  a  proprietary  right  which 

(a)  Eohhs  v.  BJstming,  17  C.  B.  N.  8.  791. 

(6)  Simpson  v.  Fogo,  29  L.  J.  Ch.  657 ;  Eobbs  v.  Renning,  17  C.  B, 
N.  S.  791. 

(c)  Oammdl  v.  Sewell,  3  H.  &  N.  640 ;  5  H.  &  N.  728;  Castrique  v. 
Imrie,  L.  K.  4  H,  L.  414 ;  39  L.  J.  C.  P.  350. 
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had  once  well  accrued ;  (a)  a  defect  for  which  it  has  often  Part  IV. 
been  contended  that  a  foreign  judgment  may  be  success-  ^°°°^""'"'- 
fully  impeached.  (&)  Cap.  XI. 

Accepting,  then,  as  incontrovertible  the  principle  that  a    judgmencs. 

foreign  judgment  in  rem  is  conclusive  in  all  courts  and        

against  all  parties,  it  remains  to  consider  to  what  its  con-  f^rfm— * 
clusiveness  has  been  held  to  extend.  As  to  the  facts  directly  conclusive  as 
adjudicated  upon  there  can  be  no  doubt;  but  there  is  Ind Bteted ''°° 
often  difficulty  in  applying  the  principle  to  facts  inferen-  grounds  of 
tially  decided,  as  well  as  to  the  grounds,  expressed  or 
implied,  of  the  foreign  decision.  The  safest  expression  of 
the  English  law  on  this  subject  appears  to  be  that  the 
truth  of  every  fact,  which  the  foreign  court  has  found, 
either  as  part  of  its  actual  adjudication  or  as  one  of  the 
stated  grounds  of  that  decision,  must  be  taken  to  be  con- 
clusively established. (c)  The  judgment  relied  on  must 
clearly  be  a  judgment  upon  the  point  in  controversy. 
Thus  the  judgment  of  a  French  Court  of  Admiralty,  con- 
demning a  ship  as  prize,  was  held  not  to  be  conclusive  as 
to  the  question  of  neutrality  in  an  action  against  the 
underwriters,  as  the  judgment  itself  did  not  state  its 
foundation,  and  it  was  shown  that  it  might  have  pro- 
ceeded on  another  ground;  viz.,  the  violation  of  the 
French  law  by  throwing  overboard  the  ship's  iDapers.(<Q 
It  was  said  in  a  subsequent  case  that,  where  no  other 
possible  ground  of  condemnation  was  shown  to  the  court 
by  evidence,  the  foreign  condemnation  was  to  be  taken  as 
conclusive  that  the  ship  was  enemies'  property ;  (e)  but 
the  truer  doctrine  would  seem  to  be  that  the  foreign 
Court  will  not  be  taken  as  having  established  any  fact 
which  it  has  not  expressly  found,  and  laid  down  in  the 
judgment  relied  on.  (/)     No  presumption  as  to  the  grounds 

(a)  Ante,  p.  242 ;  Cammell  v.  SeweU,  5  H.  &  N.  728. 
(5)  But  see  ante,  p.  559. 

(c)  Ebbbs  V.  Henning,  17  C.  B.  N.  S.  791,  825  ;  34  L.  J.  C.  P.  117  ; 
Kindersley  v.  Chase,  Park,  Ins.  490 ;  Baring  v.  Clagett,  3  B.  &  P.  214 ; 
Bolton  V.  Gladstone,  5  East,  160 ;  Blad  v.  Bamfield,  3  Swanst.  60. 

(d)  Bernardi  v.  Motteux,  2  Dougl.  575. 
{e)  JSaloucci  v.  Woodmass,  Park,  Ins.  362. 

(/)  Hobbs  V.  Henning,  17  C.  B.  N.  S.  791 ;  34  L.  J.  C.  P.  117  ;  Fisher  v. 
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upon  wHch  it  proceeded  will  therefore  be  made  by  another 
tribunal.  And  even  an  express  finding  on  a  question  of 
fact,  not  necessary  to  the  actual  decree,  will  be  regarded 
as  inconclusive  before  another  tribunal.  Thus,  it  not  being 
necessary  to  show  domicil  within  the  jurisdiction,  in  order 
to  obtain  probate,  (a)  a  finding  as  to  domicil  in  a  decree 
granting  probate,  is  inconclusive  on  that  point.  (6) 

It  was  said  above  that  a  foreign  judgment  in  rem 
can,  like  any  other,  be  impeached  for  fraud ;  (c)  but  it  is 
clear  that  the  fraud  alleged  must  not  be  something  which 
might  have  been  raised  as  a  defence  in  the  foreign  court 
upon  the  facts  which  were  then  before  it.  To  impeach  a 
foreign  judgment  on  such  grounds  as  that  would  be  to 
allow  a  plea  which  ought  to  have  been  pleaded  in  the 
action  on  which  the  judgment  was  founded,  (d!)  Thus  an 
action  will  not  lie  for  a  conspiracy  to  obtain  a  foreign 
judgment  in  rem  against  the  plaintifE,  unless  it  appears  at 
any  rate  that  the  plaintifE  had  no  notice  of  the  foreign 
action,  or  that  the  questions  upon  which  the  truth  of  his 
allegations  of  conspiracy  rest  were  not  raised  or  deter- 
mined by  it.(6) 


Judgments  on 
status  of 
persons. 


(iii.)  Foreign  Judgments  on  Status. 

How  far  a  foreign  judgment  on  a  question  of  fact  or  law 
affecting  the  status  of  a  person  is  analogous  to  a  foreign 
judgment  in  rem,  determining  the  ownership  of  a  particu- 
lar thiug,  is  doubtful.  It  has  been  seen  that  a  judgment 
in  rem  can  only  claim  recognition  abroad  when  pronounced 
by  a  tribunal  which  had  jurisdiction  over  the  subject- 
matter,  the  jurisdiction  in  that  case  being  ascertained  by 
the  easily  applied  test  of  local  situation.     The  question 

Oyle,  I  Camp.  418;  Dagleish  v.  Hodgson,  7  Bing.  504 ;  and  see  per  Lord 
Eldon  in  Lothian  v.  Henderson,  3  B.  &  P.  544. 

(a)   Whicleer  v.  Hume,  7  H.  L.  C.  124,  156. 

(6)  Concha  v.  Ooneha,  11  App.  Cas.  541. 

(c)  Ante,  p.  552. 

(d)  Westlake,  S   ■jSg  ;  Sowles  v.   Orr,  i  Y. 


(c;  Ante,  p.  552. 

(d)  Westlake,  §  389  ;  Sowles  v.   Orr,  i  Y.  &  C.  Ex.  464 ;   Innes  v, 
Mitchell,  4  Drew.  102  ;  Oastrique  v.  Behrens,  30  L.  J.  Q.  B.  163. 

(e)  Castrigue  v.  Behrens,  30I1.  J.  Q.  B.  163 ;  Bank  of  Australasia  v.  Mas, 
5  Q.  B.  717. 
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whether  a  particular  tribunal  has  jurisdiction  over  the 
status  of  a  particular  person,  depending  as  it  does  upon 
mixed  considerations  of  nationality,  domicil,  and  transient 
presence  within  certain  territorial  limits*,  is  a  far  more 
complex  one,  and  has  already  been  discussed  when  treat- 
ing of  personal  status.  There  is,  however,  one  character- 
istic common  to  foreign  judgments  in  rem  and  on  status. 
If  the  latter  are  accepted  at  all,  and  so  far  as  they  are 
accepted  by  an  English  Court,  the  action  in  which  they 
are  relied  on  need  not  be  brought  for  the  same  purpose, 
and  on  the  same  cause  as  the  foreign  suit  in  which  they 
were  originally  pronounced,  (a)  Nor,  according  to  the 
judgment  of  Lord  Cranworth  in  the  case  cited,  is  it  neces- 
sary that  the  action  should  be  between  the  parties  m  the 
same  character ;  inasmuch  as  the  judgment  is  not  relied 
on  as  showing  that  the  demand  is  res  judicata  between 
two  persons,  but  as  the  decision  of  a  Court  of  exclusive 
jurisdiction  on  subject-matter  within  that  jurisdiction,  a 
decision  which  another  Court  is  bound  to  receive  without 
inquiry  as  to  its  conformity  or  non-conformity  with  the 
laws  of  the  country  where  it  was  pronounced.(5)  The 
same  reasoning  would  seem  to  show  that  it  need  not  be 
a  judgment  between  the  same  parties  at  all,  a  principle 
which,  with  regard  to  judgments  in  rem,  is  well  estab- 
lished.(c)  And  if  a  decree  of  divorce  be  considered  as  Divorce  and 
a  judgment  on  status,  which  is  probably  the  most  correct  Tegit^aoy- 
way  of  regarding  it,  there  can  be  no  doubt  that  its  validity, 
if  recognised  at  all,  will  be  recognised  in  suits  other  than 
those  between  the  former  husband  and  wife.  Thus,  the 
validity  of  a  Scotch  divorce  was  examined  by  the  House 
of  Lords  in  a  suit  brought  by  the  children  of  a  second 
marriage  of  the  mother ;  and,  if  it  had  been  held  that  the 
Scotch  Court  had  had  jurisdiction  to  pronounce  it,  there 
can  be  no  doubt  that  it  would  have  been  accepted  as  con- 
clusive.((Z)      Sentences   of  divorce,  indeed,  are  oftenest 


(a)  Doglioni  v.  Crispin,  L.  E.  i  H.  L.  301  ;  35  L.  J.  P.  &  M.  129. 
(6)  S.  C.  3S  L.  J.  P.  &  M.  135.  (c)  Ante,  p.  572. 

(d)  Shaw  V.  Gould,  L.  E.  3  H.  L.  55  ;  Shaw  v.  Attorney-General,  L  E. 
2  P.  &  D.  156. 

2  O 
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called  into  question  to  prove  or  disprove  the  legitimacy  of- 
certain  persons  descended  from  one  of  the  divorced  pair. 
With  regard  to  the  competency  of  a  foreign  Court  to 
decree  a  divorce,  in  the  several  cases  where  the  original 
marriage  was  or  was  not  celebrated  within  the  jurisdiction, 
and  where  the  parties  were  or  were  not  domiciled  there  at 
the  time  of  the  marriage  and  of  its  dissolution,  it  is  un- 
necessary to  repeat  what  has  been  already  said.(a)  But 
if  the  Court  which  decreed  the  divorce  had  jurisdiction  to 
make  such  a  decree,  according  to  the  estimate  formed  by 
English  law  of  that  jurisdiction,  it  is  certain  that  such  a 
foreign  judgment  will  receive  full  recognition  here  as  con- 
clusive and  binding,  whether  in  a  suit  between  the  same 
parties  or  between  strangers  to  the  original  decree. (i) 
Judgments  upon  the  status  of  a  person  are,  in  fact,  regarded 
as  closely  akin  to  judgments  upon  the  statv^  or  ownership 
of  a  thing.  "  The  rule,"  says  Erie,  C. J.,  "  making  the 
decision  of  a  Court  which  creates  the  status  of  a  person  or 
tbing  conclusive  upon  all  persons  as  to  the  existence  of 
that  statics,  has  been  regarded  as  salutary.  Sentences  of 
nullity  of  marriage  in.  the  Ecclesiastical  Courts,  of  for- 
feiture in  the  Exchequer,  of  settlement  of  paupers  by 
the  quarter  sessions,  and  of  prize  in  Prize  Courts  are  ex- 
amples."(c)  The  word  "  creates,"  as  used  by  Erie,  C.J., 
in  the  passage  quoted,  must  of  course  be  taken  to  include 
the  essential  requisite  of  jurisdiction,  without  which  there 
would  be  no  creation  which  a  foreign  Court  would  recognise, 
either  of  status  in  such  an  action  as  is  there  referred  to,  or 
of  a  right  and  obligation  in  an  action  in  personam. 


(a)  Ante,  p.  85. 

lb)  Boach  v.  Ocurvan,  1  Vea.  157  ;  Kennedy  v.  CaesUis,  2  Swanet.  313. 

(c)  JHobbs  V.  Senning,  17  0.  B.  N.  S.  791,  823 ;  see  Mwglws  v.  CWraeKas, 
3  Show.  232  ;  2  Sm.  L.  C.  773  ;  and  notes  to  Doe  v.  Oliveir,  ibid.  ^T].  Aa 
to  the  recognition  by  Court  of  Chanoeiy  of  a  judgment  of  the  Ecclesiaetioal 
Court  in  1834  on  the  validity  of  a  will,  see  Douglas  v.  Cooler.,  3  My.  &  K. 
378. 
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/■     \   T  ■       Ti  ■          7                                                 X'koceddke. 
(iv.^  Jjis  ahbi  pendens.  

Closely  analogous  to  the  subject  of  foreign  judgments 


is  the  plea  of  lis  alibi  pendens,  as  to  which  it  is  only  neces-  '^"^smenu. 
sary  to  say  that  it  is  a  good  defence  only  where  the  two  Plea  of  lis 
Courts  have  concurrent  jurisdiction  under  the  same  sove-  ''''*' -P^™*"*' 
reign  authority,(a)  in  which  case,  however,  the  statutory 
relation  between  the  Courts,  or  the  terms  in  which  the 
sovereign  authority  is  delegated,  will  in  most  instances 
modify  the  general  principle.  The  amalgamation  of  the 
various  English  Courts  into  the  High  Court  of  Justice,  by 
the  operation  of  the  Judicature  Acts,  1873  and  1875,  will 
deprive  the  subject  of  much  practical  interest  in  England 
for  the  future.  (6)  It  may  be  added  that  the  pendency  of 
an  action  in  an  inferior  court  was  never  pleadable,  in 
abatement  or  bar,  to  one  in  a  superior.(c)  And  even 
where  the  two  Courts  have  concurrent  jurisdiction  under 
the  same  sovereign  authority,  so  that  neither  is,  in  the 
strict  sense  of  the  word,  foreign  to  the  other,  the  plea  of 
lis  alibi  pendens  was  never  held  available  where  the  one 
suit  was  originally  in  personam  and  the  other  in  rem, 
though  the  subject-matter  of  the  second  suit  might  have 
been  collaterally  attached  or  affected  by  the  first.  The 
two  suits  must,  to  render  the  plea  a  good  one,  be  in  their 
nature  the  aa.me.(d)  The  plea  that  another  action  is 
pending  in  a  strictly  foreign  court  for  the  same  cause, 
when  the  tribunal  before  which  the  plea  is  raised  has  un- 
doubtedly jurisdiction  over  the  subject-matter,  is  in  no 
case  an  available  defence.  "  It  would  be  no  answer,  even  Suit  pending 
in  abatement  of  the  writ,  that  an  action  was  pending  here  g°urr'^" 
in  an  inferior  court,  and  how  in  law,  or  reason  can  it  be 
that  it  is  pending  in  a  foreign  court,  when  the  action  is  in 

(a)  Ostdl  V.  Lepage,  5  De  G.  &  S.  95,  loS- 

(6)  See  on  tliis  subject,  Comyn's.  Dig.  tit.  "Abatement,''  H  24  ;  Bac. 
Abr.  tit.  "Abatement,"  M-;  Mayor,  of  London  v.  B.,  3  Keb.  491  ;  Freem. 
401  ;  Gilbert's  Hist,  of;  C.  P.p.  254.-         . 

(c)  S  Co.  62  a;  2  Lord  Raymond,  1102  ;  Comyn'sDig.:  tit.  "Abate- 
ment," H  24,  9. 

{d)  Ha/rmer  v.  Bell,  7  Moo.  P.  C.  267,  286. 
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■   that  the  dictum  of  Lord   Oottenham  in  Wedderburn  v. 

Cap.  XI.  Wedderburn,  which  has  been  cited  for  the  opposite  theory, 
Judgments,  cannot  be  regarded  as  law ;  (V)  and  it  may  now  be  taken 
as  established  that  no  decree  or  order  of  a  foreign  tri- 
bunal, and  db  fortiori  no  proceeding  or  suit  pending  there, 
can  be  pleaded  in  an  English  court,  except  a  final  and 
conclusive  judgment,  pronounced  by  a  Court  of  competent 
jurisdiction. (c)  It  has  been  held,  however,  that  the 
matter  must  have  been  res  judicata  in  the  foreign  court 
at  the  time  when  the  action  was  commenced  in  the  English 
one ;  and  the  fact  that  there  was  at  the  commencement  of 
the  English  suit  a  lis  alibi  pendens  abroad,  on  which  judg- 
ment was  given  in  time  to  be  pleaded  in  England,  was 
not  admitted  as  a  defence  in  the  latter  suit.(£Q  In  such  a 
case  it  was  said  that  the  proper  course  for  the  party 
objecting  to  being  harassed  by  two  suits  to  take  is  to 
apply  to  the  English  Court  to  put  the  other  litigant  to  his 
election,  by  compelling  him  to  abandon  one  or  the  other  of 
the  suits.(e)  But  in  a  recent  case  Pearson,  J.,  said  that, 
however  right  the  decision  in  The  Delta  may  have  been 
under  the  old  practice,  he  was  not  satisfied,  without  a 
closer  examination  of  the  rules  of  court,  that  a  defendant 
was  not  now  at  liberty  to  set  up  as  res  judicata  a  decision 
of  the  point  at  issue  by  a  Court  of  competent  jurisdiction 
during  the  process  of  the  action.(/)  Nor  does  there  seem 
any  reason  for  the  distinction,  the  right  of  a  defendant  to 
plead  a  defence  arising  since  action  brought  being  now 
only  a  question  of  costs.(^)     But  the  mere  fact  that  an 

(o)  Per  Pollock,  C.B,,  in  Scott  v.  Seymour,  i  H.  &  C.  219,  229  ;  Cox  v. 
Mitchell,  7  C.  B.  2Sf.  S.  55  ;  Ostell  t.  Lepage,  5  De  G.  &  S:  95,  105  ;  Bayleij 
f.  Edwards,  3  Swanst.  703  ;  Maule  v.  Murray,  7  T.  E.  470  ;  I)illon  v. 
Aivares,  4  Ves.  357. 

(b)  Wedderhum  v.  Wedderhurn,  4  My.  &  Cr.  585,  596. 

(c)  Ante,  p.  567  ;  Bicardo  v.  Garcias,  14  Sim.  265  ;  S.  C.  I2  CI.  &  F.  380, 
and  cases  cited  at  p.  389  ;  Frayes  v.  Worms,  10  C.  B.  N.  S.  149;  Plummer 
T.  Woodburne,  4  B.  &  C.  625  ;  Smith  v.  Nicolls,  5  N.  C.  208  ;  7  Scott,  147. 

{d)  The  Delta,  The  Erminia  Foscolo,  L.  R.  i  P.  D.  393. 

(e)  Tlie  Catterina  Ohiazzare,  L.  R,  1  P.  D.  368  ;  The  Mali  Ivo,  L.  E. 
z  A.  &  E.  356  ;   The  Delta,  L.  R.  i  P.  D.  393,  404. 

{/_)  Houston  V.  Sligo,  29  Ch.  D.  448,  454.  Cf.  Order  xxiv.  rr.  i,  2,  3 
(Judicature  Acts).  {g)  Judicature  Acts,  Order  xxiv.  rr.  i,  2,  3. 
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appeal  is  pending  abroad  against  the  foreign  judgment 
does  not  deprive  the  judgment  itself  of  the  force  of  res 
jitdicata  in  an  English  court,  (a) 

With  regard  to  the  general  question  of  restraining  pro- 
ceedings  in  a  foreign  tribunal,  it  is  plain  that  an  English 
Court  can  only  take  this  course  effectively  when  the 
litigant  to  be  restrained  is  either  also  litigating  before  the 
English  Court,  or  is  domiciled  within  English  jurisdiction. 
It  has  been  already  pointed  out  that  in  a  proper  case  pro- 
ceedings in  a  foreign  court,  even  against  foreign  immov- 
ables, may  be  restrained ;  (h)  and  where  an  estate  is  being 
generally  administered  in  England,  there  is  no  doubt  that 
an  English  creditor  can  be  restrained  from  proceeding 
before  a  foreign  tribunal.(c)  When  such  creditor,  how- 
ever, is  domiciled  abroad,  and  is  not  also  proceeding,  or 
withdraws  from  his  proceedings,  in  the  English  court,  an 
injunction  would  be  ineffective,  and  will  not  be  granted.(cQ 
In  the  last  case  it  was  said  that  a  foreign  judgment  so 
obtained  could  only  be  treated  in  England  as  primd  facie 
evidence  of  the  debt ;  though  it  does  not  appear  that  this 
dictum  was  essential  to  the  judgment.  As  to  the  ordinary 
case  of  one  of  the  parties  to  an  action  in  England  insti- 
tuting proceedings  at  the  same  time  before  a  foreign 
tribunal,  it  must  be  shown,  in  order  to  obtain  the  inter- 
ference of  an  English  Court,  that  the  multiplicity  of  actions 
is  vexatious.  And  the  applicant  does  not  satisfy  the 
burden  of  proof  by  merely  showing  that  there  is  a  multi- 
plicity of  actions,  (e)  It  is  not  vexatious  to  bring  an 
action  in  each  country  where  there  are  substantial  reasons 
of  benefit  to  the  plaintiff.(/)  The  defendant  applying  for 
an  injunction  must  show  that  the  plaintiff  could  get  no 
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(a)  Munro  v.  PUhington,  31  L.  J.  Q.  B.  81  ;   Oastrique  v.  Behrens,  30 
L.  J.  Q.  B.  163. 
(6)  Exparte  Sogers,  In  re  Boustead,  16  Ch.  D.  665. 

(c)  Graham  v.  Maxwell,  i  Maon.  &  G.  71.    Of .  In  re  Queensland  Merc. 
Co.,  W.  N.  1888,  p.  62. 

(d)  In  re  Boyse,  Crofton  v.  Crofton,  15  Ch.  D.  591. 
\e)  Eyman  v.  Helm,  24  Ch.  D.  531,  537. 

(/)  Peruvian  Ouano  Co.  v.  Bozkwoldt,  23  Ch.  D.  225,  230  ;  MRenry  v. 
Lewis,  21  Ch.  D.  202 ;  22  Ch.  D.  397. 
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advantage  whatever  by  the  action  abroad  greater  than  he 
could  get  by  the  action  in  England,  (a) 

And  when  an  action  instituted  in  France  involved  the 
same  questions  between  the  same  parties  as  an  action  in 
England,  but  the  special  relief  sought  by  the  French  action 
could  only  be  obtained  in  France,  the  Court  of  Appeal  re- 
fused to  stay  the  foreign  suit.(&) 


P-  S45 


PP-  S46,  552- 


PP-  553,  564- 
574- 


p.  560. 


p.  571. 


P-  572- 


SUMMABY. 
FOREIGN   JUDGMENTS. 

A  foreign  judgment  in  persoTiam,  \h.ovi^  not  a  merger 
of  the  original  cause  of  action,  gives  rise  to  a  legal  obli- 
gation to  obey  its  decree,  which  may  be  enforced  by  action. 

Foreign  judgments  may  be  impeached  in  an  English 
court  for  a  defect  in  the  jurisdiction  of  the  Court  which 
pronounced  them,  or  for  the  fraud  of  the  litigant  relying 
on  them ;  but  not  for  error  of  law  or  of  fact  (except  an 
error  in  the  law  of  the  Court  which  pronounced  it,  admitted 
by  the  parties)  ;  nor  on  the  merits. 

The  sufficiency  of  the  notice  given  to  the  defendant  by 
the  foreign  tribunal  is  included  under  the  head  of  juris- 
diction ;  and  a  defendant  who  voluntarily  appears,  although 
under  protest,  is  bound  by  the  judgment  which  follows. 

If  no  fraud  or  defect  in  the  jurisdiction  is  alleged,  a 
foreign  judgment  in  personam,  final  in  the  Court  which 
pronounced  it,  is  conclusive  in  every  other  Court  between 
the  same  parties  or  privies,  whether  relied  on  by  a  plain- 
tiff or  defendant.  But  a  foreign  judgment  in  personam 
cannot  be  enforced  here  by  proceedings  in  rem.  And 
quaere  whether  a  foreign  judgment  is  conclusive  when 
obtained  pendente  lite  in  England. 

Subject  to  the  same  qualifications,  a  foreign  judgment 
in  rem  is  conclusive,  not  only  between  the  same  parties  or 
privies,  but  as  against  all  the  world,  though  not  pleadable 
as  an  estoppel  even  between  parties  to  the  original  action. 

a)  Per  Brett,  M.R.,  24  Ch.  D.  at  p.  538. 

b)  Baird  v.  Prescott,  6  Times  Law  Kep.  231,  March  10,  1890. 
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No  presumption   will   be  allowed  as  to  the  grounds  on     Part  iv. 
which  it  proceeded,  but  where  those  grounds  are  expressed   ^^o^dke. 
it  will  be  conclusive  as  to  them,  as  well  as  with  respect  to     Cap.  XI. 
the  facts  directly  adjudicated  upon,  provided  that  they  7717 
were  necessary  to  the  decree. 

A  foreign  judgment  on  status  stands  in  the  same  position  p.  576. 
as  a  foreign  judgment  in  rem,  the  question  of  the  jurisdic- 
tion of  the  Court  which  pronounced  it  being  decided  by 
the  ordinary  rules  applicable  to  the  status  of  persons. 

The  rule  that  a  foreign  judgment,  to  be  relied  on,  must  p.  579. 
be  conclusive,  operates  to  exclude  the  plea  of  lis  alibi 
pendens  when  the  prior  suit  is  pending  in  a  foreign  court ; 
and  has  been  held  under  the  old  practice  to  exclude  the 
plea  of  res  judicata  when  the  prior  suit  was  pending  in  p.  580. 
the  foreign  court  when  the  action  in  which  it  is  pleaded 
commenced ;  but  qucere  whether  this  would  be  so  under 
the  present  practice.  The  fact,  however,  that  an  appeal  is 
pending  against  the  judgment  relied  on  does  not  affect  its 
validity  in  a  foreign  court. 

English  litigants  may  be  restrained  in  a  proper  case  p.  581. 
from  proceeding  in  a  foreign  tribunal ;  and  will  in  general 
be  so  restrained  when  the  debtor's  estate  is  being  gene- 
rally administered  in  England.  In  other  cases,  in  order  to 
obtain  an  injunction  against  proceedings  before  a  foreign 
tribunal,  it  must  be  shown  that  the  multiplicity  of  actions 
is  vexatious ;  i.e.,  that  the  foreign  action  can  bring  the 
plaintiff  no  relief  that  he  could  not  obtain  in  the  English 
suit. 


(     585     ) 
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Part  I.— PERSONS. 

Nationality. 

Nationality,  according  to  the  English  Common  Law,  was  p.  i. 
decided  absolutely  and  once  for  all  by  the  place  of  birth. 
Those  who  were  born  within  the  allegiance  of  the  British 
Crown,  and  those  only,  were  regarded  throughout  their 
lives  as  British  subjects. 

By  the  statutes  previous  to  33  &  34  Vict.  c.  14  (25  pp.  2,  3. 
Edw.  III.  St.  2,  7  Anne,  c.  5,  s.  3,  4  Geo.  II.  c.  21,  and 
13  Geo.  III.  c.  21),  the  privileges  of  nationality  were  con- 
ferred on  the  descendants,  up  to  and  including  the  second 
generation  of  a  natural-born  British  subject  who  were 
born  abroad,  the  transmission  of  this  statutory  nationality 
depending  upon  the  father  alone. 

By  33  &  34  Vict.  c.  14,  the  restrictions  on  the  capacities  pp.  6-18. 
of  aliens  were  abolished  so  far  as  the  power  of  inherit- 
ing or  otherwise  taking  British  land  was  concerned,  and 
statutory  means  were  provided  (superseding  those  which 
had  formerly  existed)  for  the  naturalisation  and  de- 
naturalisation  of  aliens  in  Great  Britain,  and  of  British 
subjects  abroad,  including  the  acquisition  of  political  rights. 

The  nationality  of  a  married  woman  follows  that  of  her  pp.  18,  19. 
husband,  and  the  nationality  of  children  follows  that  of 
the  father,  or  of  the  mother  if  a  widow.    A  married  woman 
who  becomes  a  widow  may  change  her  nationality  under 
the  provisions  of  33  &  34  Vict.  c.  14. 

The  Legislatures  of  British  possessions  and  colonies  may  p.  18. 
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confer  a  limited  British  nationality,  valid  within  their 
territorial  limits, 
pp.  9,  lo.  On  the  cession  or  abandonment  of  territory,  by  conquest 

or  otherwise,  the  nationality  of  the  inhabitants  is  generally 
provided  for  by  treaty ;  but  in  the  absence  of  treaty  pro- 
visions, will  probably  depend  upon  the  voluntary  transfer 
or  retention  of  their  domicil. 

DoTnicil. 

Domicil  is  that  relation  of  an  individual  to  a  State  or 

p.  22.  country  which  arises  from  residence  within  its  limits  as 

a  member  of  its  community.  In  ordinary  language,  that 
country  is  said  to  be  the  country  of  his  domicil,  and  he  is 
spoken  of  as  domiciled  within  it. 

Every  individual  is  regarded  by  the  law  as  domiciled  in 

p  23.  some  one  country  at  every  period  of  his  life,  and  can  only 

be  domiciled  in  one  country  at  a  time. 

A  domicil  spoken  of  as  the  domicil  of  origin  attaches  to 
every  individual  at  his  birth.  In  the  case  of  posthumous 
or  illegitimate  children,  the  domicil  of  origin  is  the  domicil 
of  the  mother  at  the  time  of  the  birth  ;  in  all  other  tiases 

p  23.  it  is  regarded  as  derived  from  the  father.     (The  possible 

cases  in  which  the  domicils  of  the  father  and  mother  may 
be  different  have  been  already  mentioned. 

pp.  23,  24.  Tlie  domicil  of  the  child  continues  through  legal  ijifancy 

to  be  that  of  the  parent  from  which  it  was  derived,  and 
follows  the  changes  of  the  latter.  An  infant  who  marries 
and  changes  its  home  must,  for  this  purpose,  be  regarded 
as  sui  juris. 

The  domicil  of  an  orphan  becomes  and  follows  that  of 
its  legal  guardian.  It  is,  however,  doubtful  whether  a 
guardian  by  changing  his  own  domicil  can  so  alter  that  of 
the  minor  as  to  affect  the  right  of  succession  to  the  minor's 
property,  at  any  rate  when  there  is  a  fraudulent  or  self- 
interested  intention  that  it  shall  be  so  affected. 

p.  24.  The  domicil  of  origin  adheres  until  a  new  domicil  ia 

acquired. 
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The  domicil  of  origin  is  changed,  in  the  case  of  a  person  pp.  24-36. 
sui  juris,  by  a  de  facto  removal  to  a  home  in  a  new  country, 
with  an  animus  non  revertendi  and  an  animus  manendi ; 
or  in  the  case  of  a  woman,  by  marrying  a  man  whose 
domicil  is  different  from  her  own. 

A  domicil  which  is  not  the  domicil  of  origin,  but  has  p-  25. 
been  acquired,  is  lost  by  actual  abandonment,  animo.  Twn 
revertendi.     Until  a  new  domicil  is  acquired,  the  domicil 
of  origin  temporarily  reverts. 

When  an  acquired  domicil  has  thus  been  divested,  a  pp.  29-36. 
new  domicil  is   acquired  by  complete  transit  to  a  new 
country,  and  the  establishment  there,  animo  manendi,  of 
a  home. 

The  animus  manendi  or  non  revertendi  is  a  question  of  p.  27. 
fact  for  the  Court,  as  to  which  neither  a  declaration  ante 
litem  motam,  nor  an  afiSdavit  post  litem  motam,  by  the 
person  whose  domicil  is  in  question,  is  conclusive,  though 
all  such  statements  are  evidence  to  be  taken  into  con- 
sideration. 

The  animus  manendi  will  in  certain   cases  be  a  pre-  p.  31, 
sumption  of  law  which  will  not  admit  contradiction. 

The  domicil  of  a  married  woman  becomes  and  follows  pp.  3',  32- 
that  of  her  husband,  but  in  the  event  of  his  death,  of  a 
divorce,  or  of  a  judicial  separation,  she  becomes  re-invested 
with  the  power  of  acquiring  a  new  domicil  of  her  own. 
The  same  result  may  probably  be  regarded  as  following 
from  certain  exceptional  circumstances,  such  as  desertion 
by  the  husband. 

Domicil,  for  the  purposes  of  succession  to  movable  pp-  37. 38- 
property,  testate  or  intestate,  is  further  regulated  by  24  & 
25  Vict.  c.  121.  By  this  Act  it  is  provided  that,  subject 
to  conventions  to  be  made  with  foreign  States  for  its  reci- 
procal application,  British  subjects  dying  in  a  foreign 
country  shall  be  deemed,  for  all  purposes  of  testate  or  in- 
testate succession  as  to  movables,  to  retain  the  domicil 
they  possessed  at  the  time  of  going  to  reside  in  such 
foreign  country,  unless  they  have  resided  in  such  foreign 
country  for  a  year  at  least  before  the  death,  and  shall 


5  88  CONTINUOUS    SUMMAEY. 

have  made  a  formal  written  declaration  of  an  intention  to 
become  domiciled  there.     Similar  provisions   are  made 
with  regard  to  the  subjects  of  foreign  States  dying  in 
Great  Britain, 
{ip.  38-40.  Domicil  being  a  question  of  fact,  it  is  not  competent  for 

individual  States  to  enact  restrictions  upon,  or  facilities  for, 
its  acquisition;  and  such  enactments  should  not,  in  the 
tribunals  of  other  States,  obtain  recognition. 

Capacity, 

pp.  47-49.  With  regard  to  acts  and  contracts  done  or  entered  rate 

in  the  country  of  the  domicil,  not  relating  to  immovables, 
capacity  is  determined  by  the  lex  domicilii,  and  not  by  the 
lex  loci  solutionis  or  any  other  law. 

pp.  47-i;o  With  regard  to  acts  and  contracts  in  a  place  other  than 

the  country  of  the  domicil,  an  English  Court,  at  any  rate 
a  Court  of  first  instance,  will  probably  prefer  the  lex 
domicilii  to  the  lex  loci  in  all  cases.  In  a  purely  mer- 
cantile contract  the  question  has  not  arisen  in  modem 
times. 

Where  there  is  no  act  or  contract  in  any  particular 
place  to  invite  the  competition  of  a  lex  loci,  but  the  ques- 
tion is  one  of  the  mere  foAit  of  capacity,  the  decision  of  the 
law  of  the  domicil  will  be  accepted  in  preference  to  that 
of  the  lex  fori;  e.g.,  for  the  purposes  of  succession.^ 

pp.  52-54.  ^^^  e,YQn  though  a  personal  incapacity,  as  defined  by 

the  foreign  law  of  the  domicil,  be  recognised  by  English 
law,  the  status,  rights,  and  powers  of  the  persons  appointed 
by  that  foreign  law  to  supplement  that  incapacity  as 
guardians,  tutors,  curators,  or  committees,  cannot  claim 
or  expect  as  a  right  a  similar  recognition.  No  such  rights 
or  powers  extend  beyond  the  jurisdiction  of  the  law  which 
created  them. 

PP-  53.  54-  '^^®  creation  of  such  rights  and  powers  by  a  foreign  law 

is  nevertheless  a  fact  to  be  taken  into  consideration  by  an 
English  Court,  which  will  protect  or  even  be  guided  by 
those  rights  and  powers  where  it  may  seem  expedient. 


pp.  50,  51. 
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The  Englisli  Court  claims  jurisdiction  to  appoint  guar-  PP-  54,  55- 
dians  over  all  infants  who  are  British  subjects,  wherever 
residing,  and  whoever  may  have  the  custody  of  the  infants 
abroad,  as  well  as  of  infants  transiently  present  in  England, 
whatever  their  domicil  and  nationality. 

The  English  Court  claims  jurisdiction  in  lunacy  over  all  PP-  SS.  56- 
persons  present  in  England,  and  in  respect  of  persons 
absent  from  England,  but  having  property  here  in  need  of 
protection. 

Where  a  person  has  been  declared  lunatic  by  a  Court  of  p.  57. 
competent  jurisdiction  abroad,  the  Court  in  England  will 
administer  the  property  of  the  lunatic  in  accordance  with 
that  law,  at  any  rate  where  it  is  his  lex  domicilii.  The 
title  of  a  foreign  curator  to  his  property  under  such  cir- 
cumstances will  be  recognised,  subject  to  the  discretion  of 
the  Court. 

Legitimacy. 

Legitimacy  for  purposes  of  succession  to  immovable  p.  60. 
property,  including  chattels  real,  in  England  is  tested 
both  by  the  English  law  as  the  lex  sitits,  and  by  the  lex 
domicilii  of  the  inheritor,  "  Legitimacy  "  (so  by  the  law  of 
the  domicil)  alone  is  not suflacient ;  "it  must  be  legitimacy 
suh  modo — legitimacy,  and  being  born  in  wedlock." 

Legitimacy  for  purposes  of  succession  to  movable  pro-  p.  64. 
perty  by  devise  is  tested  by  the  law  of  the  domicil  of  the 
successor. 

Legitimacy  for  purposes  of  succession  to  movable  pro-  p-  63. 
perty  ah  intestato  is  similarly  tested  by  the  law  of  the 
domicil  of  the  successor. 

The  law  of  the  domicil  of  the  successor  which  decides  p.  62. 
his  legitimacy  is  the  law  of  his  domicil  of  origin,  that  is,  in 
ordinary  cases,  his  father's  domicil.  In  cases  of  legitimisa- 
tion  per  subsequens  matrimonium,  the  law  of  the  father's 
domicil  both  at  the  time  of  the  birth  and  at  the  time 
of  the  subsequent  marriage   must  admit  of  such  legi- 

timisation. 

Legitimacy  for  the  purpose  of  estimating  legacy  and  PP-  6S>  66. 
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successsion  duty  on  movable  property  is  decided  by  the 
same  rules. 

p,  65.  But  a  foreign  law  which  gives  the  right  of  succession  to 

natural  children,  who  have  been  recognised  in  the  lifetime 
of  the  father,  does  not  confer  upon  them  the  statm  of. 
legitimacy  for  purposes  of  succession  by  English  law. 

p.  61.  (By  the  Scotch  law,  legitimacy  for  purposes  of  succes- 

sion generally,  other  than  succession  to  real  estate,  is 
referred  to  the  law  of  the  domicil — i.e.,  the  domicil  of  the 
father  at  the  time  of  the  birth.  In  cases  of  legitimisation 
per  suhsequens  matrimonium,  a  change  in  the  domicil  of 
the  father  after  the  birth  and  before  the  marriage  is  im- 
material. The  law  of  the  domicil  at  the  time  of  the  birth 
decides  once  for  all  whether  the  child's  bastardy  is  in- 
delible or  provisional  only.  Such  legitimisation,  according 
to  the  law  of  domicil,  will  not,  however,  render  a  child 
born  abroad,  of  a  Scotchman  by  domicil  and  nationality, 
a  natural-bom  British  subject  entitled,  under  4  Geo.  II. 
c.  21,  to  hold  British  land.) 

Legitimacy  for  purposes  other  than  succession  under  a 
will  or  ab  intestate  has  not  hitherto  come  in  question,  but 
the  dicta  point  to  the  acceptance  of  the  law  of  the  domicil 
of  the  person  on  the  point. 

pp.  67,  98.  But  legitimacy  by  the  law  of  the  domicil  will  not  in 

any  case  be  accepted,  either  by  Scotch  or  English  law, 
if  its  acceptance  involves  the  recognition  by  that  Jaw  of 
the  validity  of  a  marriage  which  it  regards  as  incestuous 
or  criminal. 

Marriage. 

fp.  70-76.  Marriage  is  governed,  as  to  its  essentials,  by  the  law  of 

the  domicil  of  the  parties ;  as  to  its  forms,  by  the  law  of 
the  place  of  celebration. 

The  law  of  the  domicil  of  the  parties  is  the  proper  law 
to  decide  whether  the  marriage  can,  by  the  use  of  any 
forms,  ceremonies,  or  preliminaries,  be  effected. 

The  law  of  the  place  of  celebration  is  the  proper  law  to 
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decide  what  forms,  ceremonies,  or  preliminaries  shall  be 
employed. 

If  the  law  of  the  matrimonial  domicil  is  such  that  the 
marriage  cannot  be  effected  by  obeying  its  directions,  but 
can  be  effected  by  obtaining  a  dispensation  from  its  pro- 
hibitions, the  marriage  cannot,  in  the  absence  of  such 
dispensation,  be  legalised  by  the  law  of  the  place  of 
celebration. 

The  law  of  any  country  may,  and  the  English  Eoyal 
Marriage  Act  does,  not  only  prohibit  certain  persons  from 
contracting  marriage  in  England  except  on  certain  pre-  v-  S2. 
scribed  conditions,  but  refuse  to  recognise  any  marriage 
contracted  by  such  persons  elsewhere  when  these  condi- 
tions have  not  been  complied  with. 

Marriage,  to  be  recognised  by  an  English  Court,  must 
be  that  which  is  recognised  as  marriage  by  Christendom,  p.  78. 
and  not  a  mere  disguise  for  illicit  intercourse  or  criminal 
incest. 

Dissolution  of  Marriage. 

Where  a  marriage  has  been  celebrated  in  England,  and 
the  domicil  of  the  parties  is  British,  a  foreign  divorce  pur-  pp.  85-88. 
porting  to  dissolve  it  will  in  no  case  be  recognised. 

When  the  parties  to  such  a  marriage  were   domiciled 
abroad  at  the  time  of  its  celebration,  and  the  law  of  the  p.  88. 
same  continuing  domicil  purports   to   divorce    them,  the 
divorce  will  be  recognised  as  valid  by  an  English  Court. 

The  same  principle  would  accord  the  same  recognition  p-  89. 
to  a  foreign  divorce  granted  by  the  law  of  the  domicil, 
where  the  domicil  of  the  parties  had  been  English  at  the 
time  of  the  marriage,  and  had  been  subsequently  changed. 

Where    a    marriage    has   been    celebrated   abroad,  an 
English  Court  will  assume  jurisdiction  to  dissolve  it  if  it  pp.  90-93- 
can  be  shown  that  the  matrimonial  domicil  is  English  at 
the  time  of  the  application. 

It  is  doubtful  how  far  the  jurisdiction  will  be  asserted  pp-  94-97- 
in  the  absence  of  English  domicil.     In  Niloyet  v.  Nihoyet 
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it  was  held  tkat  residence  not  amounting  to  domicil  was- 
sufficient,  but  the  case  was  one  where  the  residence  wouW 
have  amounted  to  domicil  but  for  the  consular  character 
of  the  husband.  In  Brodie  v.  Brodie  jurisdiction  was 
assumed  on  "  bond  fide  residence  "  ;  and  in  Beck  v.  Beck 
on  continuing  British  allegiance.  The  last  case  would 
p.  97.  probably  not  be  followed.     So,  it  would  seem,  the  Court 

may  exercise  its  jurisdiction,  notwithstanding  the  want  of 
an  English  domicil,  if  the  respondent  submit  by  appear- 
ance, and  taking  practical  steps  in  the  cause,  though  a 
former  submission  in  another  cause  is  not  suflBcient. 

Foreign  Corporations,  States,  Sovereigns,  and  Ambassadors,. 

(i.)  Foreign  Corporations. — The  artificial  personalities  or 
corporate  bodies  which  are  created  by  the  municipal  laws 
pp.  loi,  102.    of  foreign  States  are  recognised  in  English  courts,  when 
their  character  is  substantially  the  same  as  that  of  a  cor- 
poration created  by  English  law. 

A  foreign  corporate  body  may  therefore  sue  and  be  sued 

in  England  under  its  corporate  name ;  and  the  provisions 

pp.  102-104.    in  the  Rules  under  the  Judicature  Acts,  for  service  of  a 

104-109.    ^^j^  ^£  summons  or  notice  thereof  abroad,  apply  to  these 

artificial  as  well  as  to  natural  persons. 

Where  a  foreign  corporation  carries  on  business  at  a 
branch  office  in  England,  with  a  clerk  or  officer  in  the 
p.  106.  nature  of  a  head  officer  there,  whose  knowledge  would  be 

the  knowledge  of  the  corporation,  service  of  a  writ  may  be 
efiected  on  such  officer.  If  there  is  no  such  officer  in 
England,  notice  of  the  writ  should  be  served  on  the  head 
office  of  the  corporation  abroad. 

The  recognition  accorded  by  English  courts  to  foreign 
corporations  does  not,  except  as  above  stated,  expose  them 
to  the  operation  of  the  English  enactments  regulating 
pp.  107,  108.  English  corporations ;  unless,  it  seems,  their  creation  pro- 
ceeded from  the  laws  of  a  jurisdiction  subordinate  to  the 
British  Crown. 

A  foreign  corporation,  though  incapable  of  domicil  in 
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the  strict  sense,  may  reside  beyond  the  limits  of  tlie  State 
whicli  created  it.  Except  perhaps  for  the  purposes  of  pp-  1 12-120. 
jurisdiction  and  service  of  process,  a  foreign  corporation 
resides  only  in  the  principal  seat  of  its  business.  Such 
residence  is  a  question  of  fact,  in  which  the  locality  of  its 
incorporation  and  registration,  the  seat  of  its  governing 
body,  and  the  place  where  its  profits  are  made,  realised, 
or  remitted,  are  all  elements  to  be  considered. 

Foreign  corporations,  when  litigant  in  an  English  court,  p.  121. 
occupy  the  same  position  with  regard  to  the  conduct  of  the 
action  as  natural  persons,  and  may  be  compelled  to  make 
discovery  and  answer  interrogatories  by  a  proper  repre- 
sentative. 

(ii.)  Foreign  States  and  Sovereigns. — Foreign  States,  or  pp-  122, 123. 
bodies  politic  created  by  international  law,  occupy  a  posi- 
tion analogous  to  that  of  foreign  corporations.  In  the  case  of 
monarchical  governments,  the  Sovereign  may  be  regarded 
as  a  corporation  sole,  representing  the  State  ;  in  the  case 
of  democratic  or  republican  governments,  the  State  itself, 
under  its  international  name  or  style,  as  a  body  politic, 
may  be  regarded  as  a  corporation  aggregate. 

The  sovereign  power  of  a  State,  in  either  of  these  two  pp.  :24-i27. 
cases,  may  sue  in  an  English  court  under  its  quasi-car^o- 
rate  or  politic  name  in  respect  of  the  public  property  and 
choses  in  action  of  the  nation  which  it  represents.  The 
Sovereign,  in  the  case  of  a  monarchical  government,  may 
also  sue  in  respect  of  his  private  rights  and  property  as  a 
private  individual;  but  the  practice  has  been  hitherto 
not  to  give  a  Sovereign  litigant,  though  successful,  his 
costs. 

Neither  a  personal  Sovereign  nor  a  body  politic  (or  pp.  128-134- 
State)  may  be  sued  in  an  English  court,  unless  the  privi- 
lege of  sovereignty  has  been  waived,  expressly  or  impliedly, 
by  voluntary  submission  to  the  jurisdiction  or  otherwise. 

But  when  a  foreign  Sovereign  is  also,  in  another  capacity,  pp.  13°.  131- 
the  subject  of  another  sovereign  State,  he  may  be  sued  in 
the  courts  of  that  other  State,  if  not  in  the  courts  of  all 
States  except  his  own,  in  respect  of  acts  done  by  him  in 
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that  subject  and  private  capacity ;  though  \h.e  primd  facie 
presumption,  with  respect  to  all  his  acts,  is  that  they  were 
done  by  him  in  his  character  of  Sovereign. 

No  jurisdiction,  whether  by  proceedings  in  rem  or  other- 
wise, will  be  asserted  in  an  English  court  over  the  public 
property  of  a  foreign  Sovereign  or  State,  though  such 

PP-  i33>  136-  property  be  within  the  territorial  limits  of  English 
jurisdiction. 

p-  139-  A  foreign  Sovereign  or  State,  when  litigant  in  an  English 

court  occupies  the  same  position,  with  respect  to  dis- 
covery and  the  other  incidents  of  the  suit,  as  a  private 
individual. 

PP-  1381  139-  The  sovereignty  and  independence  of  an  alleged  Sove- 
reign or  body  politic  are  matters  which  an  English  court 
should  know  or  ascertain  judicially ;  and  evidence  to  prove 
these  facts  need  not,  it  appears,  be  offered  by  the  parties 
to  the  action. 

Acts  of  State,   authorised   or   ratified  by  a  sovereign 

pp.  140-142.    power,  create  no  civil  rights  or  liabilities. 

(iii.)  Foreign    Ambassadors. — Foreign   ambassadors  or 

pp.  142-144.  Ministers,  with  their  families,  oflScials,  suites,  servants,  and 
attendants,  are,  by  the  fiction  of  exterritoriality,  regarded 
as  continuously  resident  in  the  State  of  which  they  are 
the  representatives.  Foreign  ambassadors  or  Ministers 
are,  by  international  law,  exempt  from  being  sued  or  im- 
pleaded for  any  cause  whatever  in  the  courts  of  the  State 
to  which  they  are  accredited.  There  is  no  English 'autho- 
rity expressly  extending  this  immunity  to  the  inferior 
members  of  the  legation,  or  to  their  families,  suites,  and 
servants ;  but  it  is  so  extended  by  writers  on  international 
law. 

pp.  147,  152.  A  foreign  ambassador  or  Minister  does  not  lose  this 
immunity,  or  waive  his  privilege,  by  engaging  in  trade ; 
though  the  statutory  protection  given  to  the  servants  of 
ambassadors  or  Ministers,  and  therefore  by  implication 
their  Common  Law  immunity,  is  forfeited  by  such  a  course 

p.  146.  of  action.     The  immunity  may,  however,  be  waived  by 

appearing   and  pleading;   and  a  privileged   person,   by 
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taking  sucli  a  course,  places  himself  in  the  position  of  an 
ordinary  litigant.  The  extent  of  this  immunity,  though 
not  clearly  defined  by  English  precedents,  is  by  writers  on  p.  143. 
international  law  treated  as  including  all  writs  and  pro- 
cesses of  court,  and  all  judicial  restraints  upon  the  time, 
movements,  or  person  of  those  entitled  to  the  privilege. 

The  rules  of  international  law  on  this  subject,  adopted 
by  the  Common  Law  of  England,  have  been  amplified  by  p-  146. 
statute  (7  Anne,  c.  12);  which  declares  all  writs  and  pro- 
cesses, sued  out  against  the  person  or  goods  of  any  foreign 
Minister  or  ambassador,  or  of  any  domestic  servant  of  such 
ambassador  or  Minister,  to  be  null  and  void.  This  statu- 
tory protection  may  be  forfeited,  in  the  case  of  the  servant 
of  an  ambassador  or  Minister,  by  engaging  in  trade. 

To  be  entitled  to  this  statutory  protection  as  the  do- 
mestic servant  of  an  ambassador  or  Minister,  the  claimant 
must  be  actually  and  land  Jide  in  such  service,  and  no 
colourable  or  collusive  employment  will  do.  The  nature  pp.  i49-'5i- 
of  the  employment  or  service  is  in  each  case  a  question 
of  fact;  and  proof  that  the  claimant's  name  has  been 
registered  as  such  servant  at  the  office  of  the  Secretary  of 
State,  and  thence  transmitted  to  the  office  of  the  sheriff, 
is  insufficient  evidence  of  that  fact. 
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Part  II.— PKOPERTY. 

IMMOVABLE    PEOPERTY. 

(i.)  Jurisdiction  as  to  Beal  Property  (including  chattels  real) 
situate  Abroad. 

p.  159.  The    jurisdiction   over  real    or    immovable    property, 

abstracted  from  tlie  acts  and  contracts  of  the  persons  who 
deal  with  it,  belongs  to  the  forum  situs  alone,  which  will 
administer  the  lex  situs  in  exercising  it. 

And  this  general  principle  will  prevent  an  action  from 
being  maintained  in  England  for  the  possession  of  or  pro- 
perty in  foreign  land,  or  discovery  being  obtained  in  aid 
of  such  action  abroad,  independently  of  any  rule  of  pro- 
cedure, such  as  those  which  formerly  prevailed  with  respect 
to  venue. 

pp.  160-170.  But  where  a  personal  equity,  resultiag  either  from  a 
trust  or  a  contract  over  which  an  English  Court  has  juris- 
diction, and  not  excluded  by  the  law  of  the  situs,  attaches 
to  an  individual  who  is  before  the  English  Court  qr  can  be 
brought  before  it,  the  English  Court  will  indirectly  affect 
foreign  land  by  acting  in  personam,  i.e.,  upon  the  conscience 
of  its  own  justiciable. 

Thus,  by  the  enforcement  of  such  an  equity,  the  title 
to  the  property  in  or  the  right  to  the  possession  of  foreign 
land  may  be  indirectly  transferred. 

p.  169.  The  mere  fact  that  a  contract  relates  to  foreign  land,  or 

to  the  rights  that  are  incident  to  its  possession,  will  not  ex- 
clude the  jurisdiction  of  the  English  Court,  if  the  contract 
is  one  with  which  it  is  otherwise  competent  to  deal ;  at  any 
rate,  unless  it  is  shown  that  the  Courts  of  the  situs  have 
already  and  properly  assumed  jurisdiction  over  the  claim. 
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Where  such  an  equity  as  that  defined  exists,  the  English  vv-  17°,  i7i- 
Court  will  at  its  discretion  restrain  by  injunction  proceed- 
ings abroad  with  respect  to  the  foreign  land  to  which  it 
relates. 

But  it  seems  that  where  the  equity  is  absolutely  repug-  p.  172. 
nant  to  the  lex  situs,  the  English  Court  will  not  enforce  it, 
though  it  would  have  done  so  had  the  equity  in  question 
been  merely  non-existent  by  that  law. 

There  is  no  direct  authority  to  show  that  the  jurisdiction  pp-  i74-'77- 
over  torts  to  foreign  land,  which  the  English  Courts  were 
formerly  prevented  from  assuming  by  the  rules  relating 
to  venue,  is  extended  by  the  abolition  of  those  rules; 
but  an  action  founded  on  such  a  tort,  being  for  personal 
damages  only,  might  on  general  principles  be  maintained 
here. 

Service  out  of  the  jurisdiction  in  actions  afiecting  land  p.  177. 
is  governed  by  Order  xi.  r.  i  (Judicature  Acts). 

(ii.)  Nature  and  Incidents  of  Real  or  Immovable 
Property. 

The  lex  rei  sitce  is  entitled  to  determine  what  is,  and  p.  179. 
what  is  not,  real  or  immovable  property. 

The  lex  rei  sitw  may  accordingly  impress  the  character 
of  personality  upon  the  res  sita  for  its  own  purposes  (as 
for  the  payment  of  legacy),  without  abandoning  its  pp.  180,  181. 
claim  to  regard  the  same  res  sita  as  realty  or  immovable 
property  for  the  purposes  of  international  law.  The  lex 
rei  sitce,  in  calling  the  res  sita  personalty,  does  not  thereby 
convert  it  into  movable  personalty.  Movables  and  per- 
sonalty are  not  equivalent  terms. 

The  lex  rei  sitce  will  generally  prevail  as  to  questions  of 
limitation  and  prescription  in  their  application  to  real  or 
immovable  property,  inasmuch  as  these  naturally  arise 
only  in  the  forum  rei  sitce.  There  is  some  authority  for  PP-  183-186. 
saying  that  the  lex  rei  sitce  will  also  prevail  when  such 
questions  arise  in  a  foreign  court ;  but  among  jurists  there 
is  some  conflict  of  opinion  on  the  point,  the  lex  fori  assert- 
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ing  its  claim  to  deal  with  the  matter  as  pertainiag  to  the 
remedy, 
lip.  187-192.  The  lex  rei  sitce  will  determine  the  liability  of  real  or 
immovable  property  for  the  debts  of  its  deceased  owner 
testate  or  intestate,  and  the  obligation  of  the  heir  in  re- 
spect of  those  debts.  But  this  principle  may  be  modified, 
(i.)  by  the  rule  that  the  construction  of  a  will  depends 
upon  the  law  of  the  domicil  of  the  deceased ;  (ii.)  by  a 
personal  equity  affecting  the  heir. 

(iii.)  Transfer  of  Immovable  Property  inter  vims. 


p-  193- 


The  lex  situs  determines  all  questions  relating  to  the 
transfer  of  real  estate. 

Thus   (inter   alia),   it  determines   the   capacity  of  the 
parties  to  the  transfer. 

[There  is,  however,  little  direct  authority  on  this  point, 
and  jurists  show  a  tendency  to  decide  capacity  on  this,  as 
on  all  other  matters,  by  the  lex  domicilii.^ 
pp.  194,  195.  The  formalities  of  the  transfer,  and  the  restrictions  on 
the  freedom  of  alienation,  are  similarly  decided  by  the 
same  law. 

(iv.)  Succession  to  Immovable  Property  by  Will. 

p  ig6.  The  lex  situs  decides  the  capacity  of  the  testator  to 

devise  immovable  estate  (see,  however,  the  qualification  of 
the  rule  just  stated  as  to  the  capacity  to  transfer  inter 
vivos),  the  formalities  of  the  testamentary  instrument,  and 
its  operation  upon  the  land  which  it  affects  to  devise. 

p.  197.  But  where  a  testator  intends  and  attempts  to  devise 

immovable  estate  by  a  will  not  effectual  to  do  so  by  the 
lex  situs,  the  heir  of  the  immovable  estate  will  not  be  per- 
mitted to  take  a  bequest  of  movable  personal  estate  under 
the  will,  and  to  defeat  the  same  will  as  to  the  land.  In 
such  a  case,  he  will  be  put  to  his  election  whether  he  will 
accept  the  will  for  all  purposes  or  for  none. 

pp.  197, 165.        The  liability  of   his  foreign  immovable  estate   to  the 
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personal  debts  of  the  testator  depends  upon  the  lex  situs 
alone,  where  no  intention  on  the  part  of  the  testator  to 
interfere  with  that  law  appears;  and  the  law  of  his 
domicil  cannot  impose  any  burden  upon  such  foreign  im- 
movable estate  from  which  by  its  own  law  it  is  exempt. 

The  intention  of  the  testator  to  devise  or  burden  foreign  p.  197. 
land  by  a  will  insufficient  by  the  lex  situs  to  do  so,  must, 
in  order  to  impose  a  personal  equity  on  the  heir,  be  un- 
equivocally expressed.  General  words,  which  might  be 
satisfied  by  a  different  interpretation,  will  not  be^construed 
as  evidence  of  such  an  intention. 

The  construction  of  wills,  even  when  foreign  land  may  p.  199. 
be  indirectly  affected  by  it,  is  for  the  law  of  the  testator's 
domicil  alone. 

It  is  uncertain  whether  the  legitimacy  of  a  devisee  of  pp.  199-201. 
land  is  to  be  decided  by  the  lex  situs,  or  by  the  law  of  his 
domicil  (as  in  the  case  of  movables).     The  lex  domicilii 
appears  preferable  on  theoretical  gi'ounds. 

Alienation  of  Immovable  Property  hy  Act  of  Lmv. 

(v.)  Succession  on  Intestacy. — The  lex  situs  determines 
the  heir ;  and  the  English  law,  speaking  as  the  lex  situs,  p.  60. 
requires  that  he  should  be  legitimate  not  only  according  to  p.  202. 
its  own  rules,  but  by  the  law  of  his  domicil  also. 

The  burdens,  liabilities,  and  claims,  of  immovable  pro-  p.  203. 
perty  in  the  hands  of  the  heir,  in  the  absence  of  any 
equity  arising  from  trust  or  contract,  depend  upon  the 
lex  situs. 

But  the  conditions  under  which  the  heir  of  foreign  land  pp.  204-206. 
may  share  in  the  (movable)  personalty  of  the  intestate, 
depend  upon  the  law  of  the  intestate's  domicil,  and  not 
upon  the  lex  situs  of  the  foreign  land. 

These  rules,  in  cases  of  intestacy,  are  invariable,  because  p.  207. 
there  can  be  no  demonstration  of  the   intention  of   the 
owner   that   the    foreign    land    should  either  bear  or  be 
exonerated  from  any  particular  debts,  as  there  may  be 
when  a  testamentary  disposition  has  been  made. 
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pp.  208-211,  (vi.)  Transfer  on  Bankruptcy. — Under  an  English  bankr 
ruptcy,  the  English  bankruptcy  law  regards  as  passing  to 
the  trustee  all  the  movable  and  immovable  property  of  the 
bankrupt,  wherever  situate.  And  though  the  English 
bankruptcy  law  cannot  pass  the  title  (unless  in  a  case 
where  the  lex  situs  gave  it  that  effect),  yet  the  Bankruptcy 
Act,  1883,  appears  to  impose  a  personal  duty  on  the  bank- 
rupt to  execute  a  proper  conveyance  of  foreign  laud  to 
his  trustee,  which  duty  the  English  Court  has  power  to 
enforce. 

pp.  211,  212.  In  the  case  of  a  foreign  bankruptcy,  the  English  Courts 
will  not  regard  the  title  to  English  land  as  passing  to  the 
trustee.  The  proper  course  is  to  apply  to  the  foreign 
Court  where  the  bankruptcy  is  pendiag,  to  direct  the  bank- 
rupt to  execute  a  conveyance  according  to  English  law. 

p.  212.  (vii.)    Transfer  on  Marriage. — The   rights   of  husband 

and  wife  in  and  to  the  English  immovables  of  either  are 
decided  by  English  law,  as  the  lex  situs.  Semhle,  the 
lex  situs  has  an  equal  claim  to  prevail  when  the  situation 
of  the  immovables  is  foreign,  whatever  the  matrimonial 
domicil. 

MOVABLE   PERSONAL   PROPERTY. 

(i.)  Jurisdiction  as  to  Personal  Property. 

p.  223.  Personal  property,  according  to  the  English  law,  is  not 

coincident  with  the  class  of  movables  contemplated  by  the 

law  of  nations,  but  includes    certain    immovables  as  well. 

The  terms  are  consequently  not  equivalent, 
p.  224.  The  maxim  "  mobilia  sequuntur  personam  "  applies  to 

movables   only ;  i.e.,  to  such  personal  property  as  falls 

under  that  class. 

Such  personal  property  as  is  immovable  comes  under 

the  rules  which  relate  to  the  jurisdiction  over  immovables 

generally, 
p  226.  The  local  law  has  jurisdiction  over  movables,    in   the 

sense  that  it  controls  their  possession,  by  whatever  law  the 

right  to  possession  is  determined. 
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Movables  follow  the  person  of  their  owner,  and  accord-  p-  227. 
ingly  the  law  of  his  domicil  governs  all  transmissions  and 
distributions  of  movables  which  arise  from  an  alteration  of 
ihis  personal  status. 

But  the  effect  and  validity  of  a  voluntary  alienation  of  p.  227. 
movables  inter  vivos  is  decided  by  the  law  of  the  place 
where  the  movables  in  fact  are. 

English  procedure  does  not  allow  service  abroad  of  a  p.  228. 
writ  merely  on  the  ground  that  the  subject-matter  of  the 
action  is  movable  property  within  the  jurisdiction.     Except 
in  Admiralty  causes,  the  procedure  in  English  courts  is 
in  personam,  not  in  rem. 

But  jurisdiction  over  movables  within  the  jurisdiction  p.  229. 
is  asserted  in  interpleader  proceedings  and  other  cases. 

(ii.)  Alienation  of  Movable  Personal  Pro-perty  hy  Transfer 
inter  vivos. 

When   alienation    of    movable    personal    property   is  pp.  236-247. 
effected  by  transfer  inter  vivos,  the  law  regards  not  so 
much  the  person  and  domicil  of  the  owner,  as  the  act  or 
transfer  by  which  the  transfer  is  effected,  and  the  situa- 
tion, in  fact,  of  the  property  transferred. 

If  the  property  transferred,   and    the  parties    to    the  p.  239.        | 
-transfer,  are  all  within  the  same  jurisdiction,  the  transfer, 
according  to  the  law  of  that  jurisdiction,  will  confer  a 
■good  title  valid  everywhere,  under  the  dominion  of  what- 
ever law  the  property  afterwards  passes. 

When  the  parties  to  the  transfer  are  in  one  juris-  pp.  246, 247. 
■diction,  and  the  property  dealt  with  is  in  another,  the 
authorities  are  ambiguous;  but  semble,  such  a  title  will 
not  be  conferred  if  the  property,  at  the  moment  of  the 
transfer,  be  within  another  jurisdiction,  by  the  law  of 
which  the  attempted  transfer  is  invalid  or  imperfect. 

And  semble  further  if  the  transfer  be  valid,  according  p.  241. 
to  the  law  of    the  place  where   the  property  is    in  fact 
situate,  the  title  conferred  by  it  should  be  recognised  as 
-good  everywhere,  though  imperfect  by  the    law  of  the 
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former  owner's  domicil,  and  though  the  property  be  after- 
wards brought  within  the  dominion  of  that  law. 

P-  245.  The  creation  of  a  lien  upon  movable  personal  property 

is  similarly  referred  to  the  law  of  the  place  where  the 
property  was  in  fact  situate  at  the  time  when  the  lien, 
was  created  (semUe). 

pp.  247-250.  Assignments  of  choses  in  action  are  governed  by  the  lex 
fori  as  to  remedy  and  procedure  only.  In  eases  of 
contract,  the  assignability  and  mode  of  assignment  of  the 
resulting  chose  in  action  seem  to  depend  upon  the  origiQaL 
lex  contractus.  The  question  of  notice  to  the  debtor  should 
be  referred  to  the  same  law. 

(iii.)  Succession  to  Movable  Personal  Property. 
(a)  Disposition  of  Movable  Personal  Property  by  Will. 


p.  252. 


p-  253- 


The  law  of  the  testator's  domicil  at  the  time  of  his 
death  has  supreme  authority  in  all  matters  connected  with 
the  capacity  of  the  testator, '  the  formalities,  execution,, 
interpretation,  construction,  and  effect  of  a  will  of  mov- 
able personal  property. 

But  the  Court  of  the  domicil  of  the  testator  has  not 
supreme  jurisdiction ;  so  that  where  probate  or  adminis- 
tration is  applied  for  in  England,  the  English  Court  will 
make  a  general  decree  as  to  all  the  assets,  wherever 
situate,  on  the  principle  that  the  executors  or  adminis- 
trators are  personally  subject  to  its  jurisdiction,  and  should 
be  controlled  by  it. 

p.  254.  And  when  the  right  of  succession  is  once  ascertained,, 

the  rights  resulting  therefrom  follow  the    person  of  the- 
living  successor,  not  of  the  dead  testator. 

The  legitimacy  and  status  of  the  successor  similarly 
depend  upon  the  law  of  his  domicil,  not  upon  the  law  of 
the  domicil  of  the  testator  (pp.  262,  263). 

p.  255.  But,  under  Lord  Kingsdown's  Act,  (24  &  25  Vict.  c.  1 14)^ 

the  wills  of  British  subjects,  whatever  the  domicil  at  the 
time  of  the  death  or  of  making,  if  made  out  of  the  United 
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Kingdom,  are  also  valid  if  the  forms  required  either  by 
the  law  of  the  place  of  making,  the  law  of  the  domicil  at 
the  time  of  making,  or  the  law  of  the  domicil  of  origin 
have  been  complied  with  ;  and  if  made  within  the  United 
Kingdom,  are  also  vaUd  if  the  forms  required  by  the  law 
of  the  place  of  making  at  the  time  of  the  making  have 
been  complied  with.  And  by  the  same  statute,  no  will,  at 
least  of  a  British  subject,  is  revoked  or  becomes  invalid  by 
a  change  of  domicil  between' the  times  of  making  and  of 
the  death. 

But  a  power  of  appointment  by  will  to  movable  per-  p.  259. 
sonalty,  given  under  English  law,  will  be  validly  exercised 
by  a  will  made  in  conformity  with  English  law,  though 
not  with  the  law  of  the  domicil  of  the  deceased  at  the 
time  of  his  death.  Such  a  will  will  be  admitted  to  probate  p.  261. 
accordingly;  though  it  seems  that  a  will  executed  in 
compliance  with  the  law  of  the  domicil  would  be  equally 
entitled  to  recognition. 

To    entitle    a  will    or    other    testamentary    paper    to  pp.  264, 271. 
English    probate,    it    must     dispose    of    some    personal 
property  situate  in  England,  or  else  be  incorporated  by 
express  or  implied    reference    to    another  will  or  testa- 
mentary paper  entitled  to  probate  on  its  own  account. 

In  granting  probate  of  the  will  of  a  testator  not  PP- 265, 271. 
domiciled  in  England,  the  English  Court  will,  as  a  rule, 
follow  the  grant  of  the  Court  of  the  domicil,  and  grant 
probate  or  administration  with  the  will  annexed  to  the 
person  who  has  been  duly  clothed  by  the  Court  of  the 
domicil  with  the  power  and  duty  of  administering  the 
estate. 

(b)  Succession  to  Movable  Personal  Pwperty  ly 
Operation  of  Law. 

The  law  of  the  domicil  of  an  intestate  at  the  time  of  p.  266. 
his  death  has  supreme  authority  in  all  matters  connected 
with  the  succession  to,  and  distribution  of,  his  personal 
estate. 
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p.  266,  267.  But  the  Court  of  the  domicil  of  the  intestate  has  not 

supreme  jurisdiction ;  so  that,  when  administration  is 
applied  for  in  England,  the  English  Court  will  make  a 
general  decree  as  to  all  the  assets,  wherever  situate,  on 
the  principle  that  the  administrators  are  personally  subject 
to  its  jurisdiction. 

p.  254.  When  the  right  of  succession  is  once  ascertained,  the 

rights  resulting  therefrom  follow  the  person  of  the  living 
successor,  not  of  the  dead  testator. 

pp.  262-267.  The  legitimacy  and  status  of  the  successor  similarly 
depend  upon  the  law  of  his  domicil,  not  upon  the  law  of 
the  domicil  of  the  intestate. 

(c)  Bight  and  Title  of  the  Personal  Bepresentative. 

p.  269.  A  grant  of  probate  or  letters  of  administration  has  no 

extra-territorial  operation ;  and  the  personal  representative 
under  it  acquires  only  a  title  to  the  personal  chattels  of 
the  deceased  within  the  jurisdiction  of  the  Court  which 
made  the  grant. 

pp.  269-271.  '^°  t2^6  possession  of  personalty  in  England,  or  sue 
for  debts  in  an  English  court,  a  personal  representative 
must  therefore  prove  the  will  or  take  out  letters  of 
administration  here  as  well  as  in  the  country  of  the 
domicil  of  the  deceased.  But  this  rule  does  not  operate 
to  prevent  a  personal  representative  clothed  with  auliiority 
by  the  English  Court  from  suing  in  England  in  respect  of 
movables  actually  situate  abroad. 

In  granting  probate  or  letters  of  administration,  the 
English  Court  will  generally  follow  the  grant  (if  any) 
made  by  the  competent  Court  of  the  domicil;  but  it 
appears  doubtful  if  the  mere  fact  that  a  person  has 
obtained  a  grant  as  executor   in   the  foreign  Court  will 

p.  272.  entitle  him  as  of   right  to  recognition  of  that  character 

here.  If  the  English  Court  does  not  consider  him  entitled 
as  executor,  it  will,  it  seems,  grant  him  letters  of  admin- 
istration cum  testamento  annexe. 

p.  274.  The  personal  representative,  when  once  clothed  with 


p.  271. 
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authority  by  the  English  Court,  is  bound  to  administer 
the  personal  assets  of  the  deceased  in  England. 

The  title  of  a  personal  representative  to  the  personal  p-  275. 
assets  within  the  jurisdiction  of  the  Court  from  which  he 
derives  his  authority  is  not  divested  by  the  removal  of 
the  assets  to  another  jurisdiction,  unless  they  are  removed 
under  such  circumstances  as  to  remain  still  unappropriated 
assets,  belonging  to  the  general  estate. 

The  effect  of  Scotch  and  Irish  ,  probates  in  England  P-  277- 
is  regulated  by  the  statutory  provisions  of  21  &  22  Vict. 
c.  56,  s.  12,  and  20  &  21  Vict.  c.  95,  respectively.  A 
foreign  personal  representative,  who  has  not  obtained 
authority  from  an  English  Court,  nor  received  English  p-  278. 
assets,  cannot  be  sued  in  his  representative  character  in 
England. 

(d)  Probate  aind  Administration  Duty. 

When  probate,  or  administration  is  granted  by  an  p.  281. 
English  Court,  probate  or  administration  duty  is  payable 
to  the  English  Government  on  the  value  of  the  assets 
locally  situate  in  England  at  the  time  of  the  death  of  the 
deceased,  without  reference  to  the  law  of  his  domicil,  or 
the  value  of  the  assets  situate  there. 

The  local    situation   of   transferable   securities,  which  p-  282. 
pass    from   hand    to   hand,  is    that    in    which    they  are 
actually  found. 

The  local    situation  of  stocks  and  shares,  transferable  p.  281. 
only  in  one  place,  is  the  place  where  they  are  so  trans- 
ferable. 

If  the  law  of  the  country  where  assets  are  locally  p.  283. 
situate  requires  double  administration  to  be  taken  out  in 
order  to  reduce  them  into  possession,  double  duty  is 
payable  to  the  local  Government.  The  law  of  the 
domicil  of  any  or  all  of  the  parties  is  in  such  a  case 
immaterial. 
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(e)  Succession  and  Legacy  Duty. 

p.  284.  Succession  and  legacy  duty  is  payable  to  the  English 

Government  in  respect  of  the  personal  estate  of  every 
testator  who  dies  domiciled  in  England ;  and  is  assessed 
not  only  on  his  personal  estate  in  England,  but  upon  all 
his  personal  movable  estate,  wherever  situate  in  fact. 

P-  285.  The  duty  does  not  attach  upon  annuities  or    legacies 

charged  on  foreign  land,  nor  upon  chattels  real  abroad. 

P-  286.  Succession  duty  is  payable  upon  chattels   real  situate 

in  England,  though  the  domicil  of  the  testator  be 
foreign.  The  personal  character  of  such  estate,  and  its 
liability  to  English  succession  duty,  is  determined  by  the 
English  law  as  the  lex  situs,  claiming  in  that  right  to 
govern  immovables. 

p.  286.  Succession  duty  is  payable  on  personal  estate  appOiated 

by  the  will  of  a  testator  domiciled  abroad,  under  a  power 
of  appointment  created  by  an  English  will  or  settlement. 
[And  see  the  Succession  Duty  Act,  1853  (16&  17  Vict, 
c.  51),  s.  .4.J  So  also,  on  successions  to  a  settled  fund 
vested  in  English  trustees,  consisting  of  English  stocks 
and  shares,  though  the  instrument  creating  the  settle- 
ment was  the  will  of  a  testator  domiciled  abroad.  But 
not,  it  seems,  by  the  trustees  who  take  immediately 
under  such  a  will. 

;p.  290.  So,   where  the  instrument  creating   the  trusts  gf  the 

settlement  is  a  deed  inter  vivos.  So,  it  seems  in  such  a 
case  to  be  sufficient  that  the  funds  should  be  vested  in 
English  trustees,  though  they  have  not  actually  been 
brought  into  England. 

f .  292.  When  succession  duty  is  calculated  according  to  the 

degree  of  relationship  between  the  successor  and  the 
person  from  whom  the  succession  is  derived  upon  his 
death,  the  legitimacy  of  the  successor  is  referred  to  the 
law  of  his  domicil,  not  the  domicil  of  the  person  from 
whom  he  derives  succession. 
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'(f)  Bistrihution  of  Movable  Personal  Estate  hy  Executors 
and  Administrators. 

The   distribution    of  movable   personal    estate   in   the  P-  293- 
tands  of  executors  or  administrators  is  regulated  gene- 
rally by  the  law  of  the  domicil  of  the  deceased. 

But  when  the  deceased  was  domiciled  abroad,  and  p-  294. 
ancillary  administration  is  taken  out  here,  it  is  doubtful 
whether  the  priorities  of  creditors  will  not  be  regalated 
by  the  English  law,  as  that  from  which  the  local  admin- 
istrator derives  his  authority.  The  English  law  will 
clearly  prevail,  as  the  lex  fori,  whenever  a  matter  of 
procedure  is  involved.  And  by  the  English  law,  foreign  p.  295. 
creditors  in  the  same  class  are  entitled  to  dividends  pari 
passu  with  English  creditors. 

(iv.)  Assignment  of  Movable  Personal  Estate  on  Bankruptcy 
or  Insolvency. 

To  found  the  jurisdiction  of  the  Bankruptcy  Court,  it  is  p.  303. 
not  necessary  that  the  alleged  bankrupt  should  be  domiciled 
in  England.  It  is  sufficient  if  the  debt  in  respect  of  which 
bankruptcy  proceedings  are  taken  was  contracted,  and  the 
act  of  bankruptcy  took  place,  in  England,  the  debtor  him- 
self being  commorant  or  even  transiently  present  there,  p.  304. 
And  it  seems  to  be  enough  that  the  last  two  conditions 
should  be  complied  with,  though  the  debt  was  contracted 
abroad.  But  there  must  have  been  an  act  of  bankruptcy  in 
England,  which  is  a  personal  act  or  default,  and  cannot  be 
committed  through  an  agent. 

Assignment  under  an  English  bankruptcy  includes  all 
movable  personal  estate  of  the  bankrupt,  wherever  situate, 
and  whatever  his  domicil. 

The  title  of  the  trustee  is  therefore  complete  to  allpp  302-304. 
movable  chattels  of  the  bankrupt  abroad,  including  choses 
in  action.     But  if  a  foreign  creditor  of  the  bankrupt  has 
obtained  possession  of  any  such  movables  by  a  competent 
judgment  of  a  local  Court,  the  title  of  the  trustee  will  not 
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prevail  against  him  even  in  England;  though  there  is- 
some  authority  for  contending  that  if  a  domiciled  English- 
man has  used  like  diligence,  an  English  Court  will  not 
allow  him  to  hold  the  proceeds  as  against  the  trustee. 
Nothing  less,  however,  than  a  judgment  of  a  competent 
foreign  Court  will  in  any  case  defeat  the  trustee's  title. 

p.  307.  But   a   creditor  who   has   received   a   dividend   under  a 

foreign  bankruptcy  will  not  be  allowed  to  prove  against 
the  estate  of  the  same  debtor  in  England  without  bringing 
in  what  he  has  received. 

pp.  308,  309.  Assignment  under  a  foreign  bankruptcy  to  foreign 
assignees  extends  to  all  the  movable  personal  estate  of  the 
bankrupt  in  England,  including  choses  in  action.  It  is 
not,  however,  clear  that  if  the  bankrupt's  domicil  be  Eng- 
lish the  title  of  his  foreign  assignees  will  prevail  against 
that  of  his  personal  representative  on  his  death. 

p.  310.  The  right  of  the  foreign  assignees  to  sue  in  England 

for  a  debt  due  to  the  bankrupt  will  be  the  same  as  that 
which  would  be  conferred  by  an  ordinary  English  assign- 
ment of  the  debt. 

p.  312.  Priorities  of  creditors  and  all  other  questions  of  proof 

and  distribution  under  a  bankruptcy  will  be  governed  by 
the  lex  fori;  which  will  deal  with  creditors  who  have  sub- 
mitted to  the  jurisdiction  by  coming  before  the  Court 
without  regard  to  their  domicil. 

(v.)  Assignment  of  Personal  Property  on  Marriage. 

p.  315.  Where  no  marriage  contract  or  settlement  is  entered 

into,  the  rights  of  the  parties  in  and  to  each  other's  goods 
are  absolutely  regulated  by  the  law  of  the  domicU  of  the 
husband  at  the  time  the  marriage  takes  place. 

PP-  316-319.  When  there  is  such  a  marriage  contract  or  settlement, 
the  law  of  the  domicil  is  primd  facie  that  which  regulates 
its  validity  and  interpretation ;  but  if  the  place  where  the 
contract  is  executed  is  not  that  of  the  matrimonial  domicil, 
the  governing  law  appears  to  be  that  of  the  place  which 
must  be  taken  to  have  been  in  the  contemplation  of  the 
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parties,  either  as  their  intended  future  residence,  or  as  the 
locus  of  the  subject-matter  of  the  settlement. 

Even  where  there  is  no  dispute  as  to  the  proper  govern-  p-  3^5- 
ing  law,  in  consequence  of  the  marriage  having  been 
celebrated,  and  the  contract  entered  into,  in  the  country 
of  the  domicil,  yet  the  rights  created  by  it  will  not  pre- 
vail against  a  subsequent  bankruptcy  of  the  husband  in  a 
competent  foreign  court,  inasmuch  as  the  distribution  of 
assets  in  a  cdncu/rsus  of  creditors  is  governed  by  the  leo:. 
fori  alone. 


2  Q 
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Part  III.— ACTS. 

Jurisdiction  as  to  Contracts, 

V-  323-  The  jurisdiction  of  English  Courts  to  deal  with  contracts 

in  which  a  foreign  element  existed  was  originally  based  on 
rules  of  practice  alone;  and  the  distinctions  made  by 
Eoman  law  between  the  forum  actoris,  the  forum  rei,  and 
the  forum  rei  sitae,  rei  gestae,  or  rei  solvendae  were  ignored. 
The  test  of  Venice,  proyided  that  personal  service  could  be 
effected  on  the  defendant  within  the  realm,  was  the  only 
one  applied  in  the  Common  Law  Courts ;  whilst  the  Court 
of  Chancery,  which  was  unrestricted  by  the  rules  of  venue, 

P-  325-  had  a  discretionary  power  of  ordering  service  without  the 

realm  in  any  suit.  Actions  for  the  possession  of  foreign 
immovables   were    excluded   from   all   Courts;   from  the 

p-  334-  Common  Law  Courts  by  the  rules  of  venue,  and  from  the 

Court  of  Chancery  on  principle. 

p.  325.  The  Common  Law  Procedure  Act,  1852,  gave  a  similar 

power  of  ordering  foreign  service  to  the  Common  Law 
Courts,  where  the  cause  of  action  arose  within  the(.  juris- 
diction, or  in  respect  of  a  breach  of  a  contract  made 
within  the  jurisdiction — a  provision  which  was,  after  a 
judicial  conflict,  construed  to  include  the  case  of  a  contract 
made  abroad,  but  broken  within  the  realm. 

p.  326.  The  provisions  of  the  Judicature  Acts,  1873  and  1875, 

give  a  similar  discretionary  power  of  ordering  foreign 
service — (a)  where  the  whole  subject-matter  of  the  action 
is  land  situate  within  the  jurisdiction;  (b)  where  any 
contract  affecting  land  situate  within  the  jurisdiction  is 
sought  to  be  construed,  rectified,  set  aside,  or  enforced; 
(c)  where  any  relief  is  sought  against  any  person  domiciled 
or  ordinarily  resident  within  the  jurisdiction ;  (d)  where  the 
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action  is  founded  on  any  breach  within  the  jurisdiction  of 
any  contract  wherever  made  (with  an  exception  in  favour 
of  persons  domiciled  or  resident  in  Scotland  or  Ireland), 
The  restrictions  arising  from  the  rules  oi venue  are  abolished 
altogether. 

A  foreign  tribunal  is  regarded  by  the  English  tribunals  p.  331. 
as  having  jurisdiction  to  entertain  an  action  based  on 
contract  against  any  person  who  is  domiciled  (perhaps 
only  resident)  and  present  within  its  territorial  limits. 

Notwithstanding  the  abolition  of  venue,  actions  for  the 
possession  of  or  property  in  foreign  immovables  will  not, 
it  would  seem,  be  now  entertained,  any  more  than  they 
could  have  been  in  the  Court  of  Chancery  under  the  old  p.  334. 
practice.  The  mere  fact,  however,  that  a  contract  relates 
to  foreign  immovables  will  not  restrain  an  English  Court 
from  dealing  with  it ;  and  the  Court  of  Chancery  will  of 
course  indirectly  affect  foreign  immovables  by  acting  in 
personam,  as  heretofore. 


Capacity  to  Contract. 

The  capacity  to  enter  into  the  contract  of  marriage  is  p.  338. 
governed  by  the  lex  domicilii. 

The  capacity  to  enter  into  a  matrimonial  contract  as  to  p-  35o- 
movable  property  is  governed  by  the  same  law. 

The  language  of  the  cases  establishing  the  two  former  p.  338,  m- 
propositions  is  large  enough  to  include  cases  of  capacity  to 
enter  into  a  mercantile  contract ;  but  the  older  authorities 
are  in  favour  of  the  lex  loci,  and  the  question  has  not 
arisen  in  recent  years. 

In  the  contract  of  marriage,  the  question,  strictly  speak-  p.  349. 
ing,  is  generally,  not  one  of  the  capacity  or  incapacity 
of  the  parties^  but  of  the   legality   or  illegality  of  the 

marriage. 

The  law  of  the  matrimonial  domicil  is  the  proper  law  to  pp.  345-347- 
-decide  whether  the  marriage  can,  by  the  use  of  any  forms, 
-ceremonies,  or  preliminaries,  be  effected. 

The  law  of  the  place  of  celebration  is  the  proper  law  to 
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decide  what  forms,  ceremonies,  or  preliminaries  shall  be 
employed. 

If  the  law  of  the  matrimonial  domicil  is  such  that  the 
marriage  cannot  be  effected  by  obeying  its  directions,  but 
can  be  effected  by  obtaining  a  dispensation  from  its  pro- 
hibitions, the  marriage  cannot,  in  the  absence  of  such 
dispensation,  be  legalised  by  the  law  of  the  place  of 
celebration. 
P-  350-  The  law  of  any  country  may,  and  the  English  Eoyal 

Marriage  Act  does,  not  only  prohibit  certain  persons  from 
contracting  marriage  in  England  except  on  prescribed 
conditions,  but  refuse  to  recognise  any  marriage  contracted 
by  such  persons  elsewhere  when  those  conditions  have  not 
been  complied  with. 


Formalities  of  Contract. 

p.  352.  The  forms  and  ceremonies  which  the  law  of  the  place 

of  celebration  requires  for  the  constitution  of  a  contract 
are  necessary  and  sufficient  for  that  purpose. 

p.  354-  But  where  the  lex  fori  demands  that  a  contract  shall  be 

evidenced  in  a  particular  manner,  these  rules  of  evidence 
must  be  complied  with,  though  their  indirect  efiect  is  to 
impose  a  formality  of  celebration  not  required  by  the  lex 
loci  celebrationis  or  solutionis,  or  to  refuse  as  insufficient 
formalities  by  which  the  lex  loci  was  satisfied. 

p.  355.  Conversely,  the  lex  fori  may  admit  evidence  which  the 

lex  loci  would  have  rejected;  but  the  contract,  though 
proved  as  a  fact,  will  in  such  cases  be  held  void  if  that 
evidence  shows  that  the  formalities  prescribed  by  the  lex 
loci  for  the  validity  of  the  contract,  as  distinguished  from 
the  manner  of  proving  it,  were  not  fulfilled. 

p.  359-  The  general  rule,  that  formalities  are  governed  by  the 

lex  loci  (locus  regit  actwni)  does  not,  however,  apply  to  con- 
tracts which  concern  immovable  property,  as  to  which  the 
lex  situs  prevails. 

pp.  360-363.        The  stamps  which  the  lex  fori  requires  on  documents 
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executed  out  of  its  jurisdiction  are  rightly  prescribed  by 
it  as  coming  under  the  head  of  evidence. 

Where  the  lex  fori  is  silent,  the  stamp  requirements  of 
the  lex  loci  actus  must  be  complied  with ;  (except  as  to 
foreign  bills  of  exchange,  as  to  which  see  45  &  46  Vict. 
c.  61,  s.  72  (i)). 

Legality  of  the  Contract. 

The  legality  of  a  contract  depends  generally  upon  the  p.  364. 
law  of  the  place  of  intended  performance. 

An  act  which  is  illegal  by  the  law  of  the  place  where  it  p.  365. 
is  intended  to  be  done  cannot  be  validly  contracted  for  in 
any  place. 

But  the  legality  of  the  making  of  the  agreement — i.e.,  p.  369. 
the    giving   a   particular   consideration   for  a  particular 
promise — seems  to  depend  upon  the  lex  loci  actus. 

Essentials  of  the  Contract. 

Generally,  the  essentials  of  a  contract  are  governed  by  p.  375. 
that  law  which  the  parties  intended  by  their  agreement 
to  adopt. 

This  law,  primA  facie,  is  the  law  of  the  place  where  the 
contract  was  made  {l&c  loci  celebrationis) ;  but  may  be  any 
other  which  the  parties  have  sufficiently  indicated  their 
intention  of  adopting. 

(i)  The  coTistruction  and  interpretation  of  contracts  is  pp.  378-387. 
primd  facie  a  matter  for  the  lex  loci  celebrationis,  but  the 
object  and  subject-matter  of  the  contract,  the  domicil  of 
the  parties,  and  the  place  of  intended  performance,  may 
each  and  all  indicate  that  the  parties  intended  to  refer 
the  interpretation  of  their  language  to  a  different  law, 

(2)  ITie  nature  and  incidents  of  the  obligation  are  also  pp.  387-392- 
primd  facie  governed  by  the  lex  loci  celebrationis,  as  the 
law  which  the  parties  are  presumed  to  have  intended  to 
apply  to  the  unforeseen  incidents  of  the  vinculum  or 
legal  tie. 
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PP-  393-410.  But  in  contracts  of  affreightment  and  bottomry  bonds 
the  parties  are  presumed  to  have  contracted  with  reference 
to  the  law  of  the  ship's  flag,  that  flag  being  a  notice  to 
all  the  world  of  the  extent  of  the  master's  authority  to 
bind  his  owners.     The  validity,  however,  of  a  sale  by  the 

pp.  411-417.  master  of  the  ship  or  cargo,  in  a  foreign  port,  depends 
upon  the  l&x:  loci  actus,  which  governs  the  transfer,  without 
reference  to  the  law  of  the  flag. 

p.  418.  The  nature  and  extent  of  an  agent's  authority  depend 

priind  facie  upon  the  law  of  the  place  where  he  is  found 
acting  as  agent. 

And  where  it  is  expressly  or  impliedly  agreed  that  any 
future  incidents  of  the  contract  shall  be  governed  by  the 
law  of  the  place  where  they  arise,  that  law  will,  of  course, 
so  far  prevail. 

pp.  427,  450.  Thus  all  incidents  of  performance  will  be  governed  by 
the  law  of  the  place  of  performance. 

pp.  430-442.  The/orm  of  the  drawing,  acceptance,  and  indorsement 
of  bills  of  exchange  depends  upon  the  law  of  the  place 
where  the  bill  is  drawn,  accepted,  or  indorsed. 

But  a  bill  issued  abroad  is  not  invalid  by  reason  only 
that  it  is  not  stamped  in  accordance  with  the  law  of  the 
place  of  issue. 

And  a  bill  issued  abroad,  which  conforms  to  the  requi- 
sites of  English  law,  may  be  treated  as  valid  for  the  pur- 
pose of  enforcing  payment,  as  between  all  parties  who 
negotiate,  hold,  or  become  parties  to  it  in  the  united 
Kingdom. 

The  duties  of  the  holder  as  to  presentment  for  payment 
or  acceptance,  and  the  necessity  for  a  sufiiciency  of  a  pro- 
test or  notice  of  dishonour,  or  otherwise,  are  determined 
by  the  law  of  the  place  where  the  act  is  done,  or  the  bill  is 
dishonoured. 

The  law  of  the  place  of  payment  determines  the  due 

date,  and  the  amount  is  calculated  on  the  rate  of  exchange 

at  the  place  of  payment. 

p.  447.  The  nature  and  incidents  of  a  contract  entered  into  by 

an  agent  in  a  foreign  place,  and  the  extent  of  the  agent's 
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authority,  would  also  seem  to  depend,  jprimd  facie,  upon 
the  law  of  the  place  where  the  agent  contracts. 

But  in  contracts  of  affreightment  and  hypothecation 
entered  into  by  a  master  of  a  ship,  the  contract  between 
the  owners  and  freighters  is  referred  to  the  law  of  the 
ship's  flag;  and  qucere,  whether  this  principle  does  not 
extend  to  all  contracts  entered  into  by  the  master  on 
behalf  of  the  owners  ? 

(3)  Performance  of  the  Contract. — Performance  or  nou-  p.  450. 
performance  of  a  contract,  and  the  consequent  dissolution 

of  the  obligation,  is  tested  by  the  law  of  the  place  where 
the  contract  was  intended  to  be  performed. 

Qumre,  whether  the  unforeseen  incidents  of  the  obliga- 
tion, which  arise  in  the  course  of  performance,  are  governed 
by  the  lex  loci  celebrationis  or  solutionis  ?  Semble,  the  former, 
at  any  rate  if  any  external  facts,  such  as  the  domicil  of 
the  parties,  tend  to  indicate  an  intention  to  adopt  that 
law. 

The  illegality,  by  the  law  of  the  place  of  performance  p.  455. 
of  the  performance  contracted  for  invalidates  the  contract 
ah  initio. 

(4)  Discharge  of  the  Contract  otherwise  than  by  Perform-  p.  458. 
ance. — The  discharge  of  a  contract,  when  not  the  natural 
result  of  the  agreement,  nor  the  indirect  consequence  of 

the  rules  of  the  lex  fm'i  as  to  the  time  within  which  a 
remedy  must  be  sought,  may  be  effected  by  the  law  of 
the  place  where  the  contract  was  made. 

A  discharge  by  the  laws  or  tribunals  of  a  paramount  p.  460. 
Legislature,  such  as  that  of  the  United  Kingdom,  will  bind 
tribunals  of  the  subordinate  jurisdictions,  wherever  the 
contract  was  made,  if  the  paramount  Legislature  intended 
it  to  have  that  effect. 

But  a  discharge,  to  claim  recognition  in  a  foreign  court,  p.  464 
must  be  an  absolute  discharge  of  the  obligation,  and  not  a 
mere  refusal  of  a  remedy. 

A  contract  may  also  be  discharged  by  a  novation  or  a  p.  466. 
release,  forming  a  new  agreement  between  the  parties,  and 
executed  according  to  the  requirements  of  the  lex  loci  actus. 
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TORTS. 

p.  475-  (i.)  Jurisdiction  as  to  Torts. — An  English   Court  has 

jurisdiction  to  try  actions  based  on  torts  to  the  person,  or 
to  movable  personal  property,  wherever  those  torts  were 
committed. 

p-  471-  Torts  to  immovable  property  situate  abroad  were  for- 

merly excluded  from  English  Courts  by  the  technical 
rules  of  venue. 

Whether  they  are  also  excluded  by  any  principle  of 
international  law,  and  whether,  therefore,  an  English  Court 
is  still  without  jurisdiction  to  try  actions  based  on  such 
torts,  has  not  been  decided,  and  appears  very  doubtful. 

P-  475-  The  Probate,  Divorce,  and  Admiralty  Division  of  the 

High  Court  of  Justice  has  special  jurisdiction,  formerly 
the  jurisdiction  of  the  Admiralty,  in  respect  of  torts  com- 
mitted on  the  high  seas. 

p.  476-  (ii.)  Measure  of  the   Wrong  done. — When  an  action  is 

brought  in  an  English  court  on  a  tort  committed  abroad, 
the  act  complained  of  must  be  wrongful  both  by  English 
law  and  by  the  law  of  the  country  where  it  was  committed. 
(Query,  whether  it  must  not  only  be  wrongful,  but  also 
actionable,  by  the  latter  law  ?) 

p.  477.  Legislation  in  the  country  where  the  act  was  committed, 

purging  the  tort,  though  ex  post  facto  and  retrospective  ia 
its  operation,  will  be  a  good  answer  to  an  action  in  an 
English  court. 

p-  481-  If  the  place  where  the  act  complained  of  was  committed 

is  not  under  the  domain  of  any  special  municipal  law,  the 
lex  fori  will  be  applied  to  test  the  tortious  nature  of  the 
act. 

The  lex  fori  in  English  courts,  with  respect  to  wrongful 
collision  on  the  high  seas,  is  the  general  law  maritime  as 
administered  in  England. 

pp.  487,  491.  But  where  both  the  parties  to  the  collision  are  British 
subjects,  the  general  law  maritime  is  modified  by  the 
Merchant  Shipping  Acts. 
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(iii.)  Measure  of  the  Remedy. — The  remedy  in  general  p-  482. 
depends,  like  other  questions  of  procedure,  upon  the  lex 
fori,  the  question  whether  the  act  is  one  which  is  entitled 
to  a  remedy  at  all  beiag  decided  by  the  law  of  the  place 
where  it  was  committed. 

(Query,  how  far  an  act  criminal  but  not  actionable  by 
the  law  of  the  place  where  it  was  committed  is  actionable 
in  England  ?) 

The  provisions  of  the  English  Merchant  Shipping  Act  p.  487. 
which  limit  the  liability  of  the  shipowners  for  damage 
done  by  the  ship  are  not  rules  of  remedy  or  procedure 
which  apply  universally  in  the  right  of  the  lex  fori,  but 
are  applicable  by  express  enactment  to  foreign  ships,  when 
their  rights  and  liabilities  with  respect  to  collision  on  the 
high  seas  come  in  question  in  an  English  Court. 

The  provisions  of  the  English  Merchant  Shipping  Acts  p.  492- 
which  direct  that  redress  shall  not  be  given  in  cases  of 
collision,  where  the  rules  of  the  same  Acts  as  to  navigation 
have  not  been  complied  with,  are  not  rules  of  remedy  or 
procedure,  but  tend  to  determine  the  tortious  nature  of  the 
acts  resulting  in  collision.  They  are  not  therefore  appli- 
cable to  collisions  on  the  high  seas,  except  between  British, 
vessels,  or  even  to  such  collisions  in  British  territorial 
waters. 
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Part  IV.— PEOCEDUEE. 

Procedure. 

p.  SOI-  The  remedy  is  to  be  enforced  according  to  the  mode  of 

the  lex  fori,  though  the  right  of  action  be  sometimes  indi- 
rectly affected  by  the  application  of  the  rule.     Thus, 

p.  501.  (i-)  (a)  The  lex  fori  controls  the  question  of  the  name 

in  which  the  action  is  to  be  brought,  but  not  the  title  to 

a  right  of  action,  when  that  affects  the  ultimate  direction 

.   in  which  its  benefits  are  to  flow.     Title  validly  conferred 

creates  a  foundation  for  procedure. 

pp.  503.  506'  (b)  So  liability  is  determined  by  the  proper  law  which 
imposes  it,  but  when  a  personal  liability  is  once  imposed, 
the  mode  in  which  it  is  enforced,  as,  for  example,  by  joint 
or  several  procedure,  depends  upon  the  lex  fori. 

p.  508.  (ii.)  The  lex  fori  determines  the  time  within  which  an 

action  may  be  brought — ^that  is,  the  time  within  which  an 
obligation  may  be  enforced  depends  upon  the  law  of  the 
tribunal  which  is  asked  to  enforce  it.  But  when  the 
competent  law  has  declared  that  an  obligation,  after  a 
given  time,  shall  be  extinguished,  and  not  merely  rendered 
incapable  of  being  enforced  ia  a  particular  tribunal,  the  law 
of  another  tribunal  cannot,  by  fixing  a  longer  term  of  pre- 
scription, revive  it.  This  qualification  would  seem  to 
apply,  whether  the  party  against  whom  it  is  sought  to 
revive  the  defunct  obligation  has  resided  during  the  whole 
term  of  prescription  under  the  dominion  of  the  lex  con,- 
tractus  or  actus,  or  not. 

pp.  513-522.  (iii.)  The  lex  fori  determines  the  form  and  nature  of  the 
action  by  which  a  personal  liability  is  sought  to  be  enforced, 
and  the  process  or  execution  which  the  tribunal  uses  to 
enforce  it.     But  the  lex  fori  can  never  convert  into  a  per- 
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sonal  liability  that  which  is  not  so  by  the  law  which  created 
the  obligation. 

(iv.)  The  lex  fori  determines  the  evidence  by  which  an  p.  523. 
obligation  must  or  may  be  proved.     It  cannot,  however, 
create  an  obligation  where  none  existed  before,  though  it 
may  refuse  to  recognise  one  that  already  exists. 

(v.)  All  foreign  facts,  including  the  meaning  of  language  p-  527- 
and  the  existence  of  laws,  are  objective  facts  to  be  proved, 
of  which  the  Court  will  not  take  judicial  notice.  Foreign 
laws,  when  referred  to  by  expert  witnesses,  may  be  ex- 
amined by  the  Court  for  itself,  but  only  those  parts  or 
sections  which  are  so  referred  to. 

Foreign  Judgments. 

A  foreign  judgment  in  personam,  though  not  a  merger  p.  545. 
of  the  original  cause  of  action,  gives  rise  to  a  legal  obli- 
gation to  obey  its  decree,  which  may  be  enforced  by  action. 

Foreign  judgments  may  be  impeached  in  an  English  pp.  546,  SS^- 
court  for  a  defect  in  the  jurisdiction  of  the  Court  which 
pronounced  them,  or  for  the  fraud  of  the  litigant  relying 
on  them ;  but  not  for  error  of  law  or  of  fact  (except  an  pp.  SS3,  564- 
error  in  the  law  of  the  Court  which  pronounced  it,  admitted  ^'''" 
by  the  parties)  ;  nor  on  the  merits. 

The  sufficiency  of  the  notice  given  to  the  defendant  by  p.  560. 
the  foreign  tribunal  is  included  under  the  head  of  juris- 
diction ;  and  a  defendant  who  voluntarily  appears,  although 
under  protest,  is  bound  by  the  judgment  which  follows. 

If  no  fraud  or  defect  in  the  jurisdiction  is  alleged,  a  p.  571. 
foreign  judgment  in  personam,  final  in  the  Court  which 
pronounced  it,  is  conclusive  in  every  other  Court  between 
the  same  parties  or  privies,  whether  relied  on  by  a  plain- 
tiff or  defenclant.  But  a  foreign  judgment  in  personam 
cannot  be  enforced  here  by  proceedings  in  rem.  And 
qumre  whether  a  foreign  judgment  is  conclusive  when 
obtained  pendente  lite  in  England. 

Subject  to  the  same  qualifications,  a  foreign  judgment  p.  572- 
in  rem  is  conclusive,  not  only  between  the  same  parties  or 
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privies,  but  as  against  all  the  world,  though  not  pleadable 
as  an  estoppel  even  between  parties  to  the  original  action. 

P-  575-  No  presumption  will  be  allowed  as  to  the  grounds  on 

which  it  proceeded,  but  where  those  grounds  are  expressed 
it  will  be  conclusive  as  to  them,  as  well  as  with  respect  to 
the  facts  directly  adjudicated  upon,  provided  that  they 
were  necessary  to  the  decree. 

P-  576.  A  foreign  judgment  on  status  stands  in  the  same  position 

as  a  foreign  judgment  in  rem,  the  question  of  the  jurisdic- 
tion of  the  Court  which  pronounced  it  being  decided  by 
the  ordinary  rules  applicable  to  the  statics  of  persons. 

p.  579-  The  rule  that  a  foreign  judgment,  to  be  relied  on,  must 

be  conclusive,  operates  to  exclude  the  plea  of  lis  alibi 
pendens  when  the  prior  suit  is  pending  in  a  foreign  court ; 
and  has  been  held  under  the  old  practice  to  exclude  the 

p.  580.  plea  of  res  judicata  when  the  prior  suit  was  pending  in 

the  foreign  court  when  the  action  in  which  it  is  pleaded 
commenced ;  but  queer e  whether  this  would  be  so  under 
the  present  practice.  The  fact,  however,  that  an  appeal  is 
pending  against  the  judgment  relied  on  does  not  afEect  its 
validity  in  a  foreign  court, 
cgj  English  litigants  may  be  restrained  in  a  proper  case 

from  proceeding  in  a  foreign  tribunal ;  and  will  in  general 
be  so  restrained  when  the  debtor's  estate  is  being  gene- 
rally administered  in  England.  In  other  cases,  in  order  to 
obtain  an  injunction  against  proceedings  before  a  4)reign 
tribunal,  it  must  be  shown  that  the  multiplicity  of  actions 
is  vexatious ;  i.e.,  that  the  foreign  action  can  bring  the 
plaintiff  no  relief  that  he  could  not  obtain  in  the  English 
suiti 


INDEX. 


ABANDONMENT  OF  DOMICIL,  25 
divests  domicil  if  acquired,  ib. 
implies  animus  reliaquendi,  26 
(See  "Domicil.") 

ACCEPTOB  OF  BILL  OF  EXCHANGE, 
liability  of,  435 
agreement  by,  to  accept,  443 

(-See  "  Bills  of  Exchange.") 

ACQUISITION  OF  DOMICIL,  24 
(,See  "Domicil.") 

ACTION,  foreign,  when  restrained,  581,  582 

ACTS  OF  STATE,  found  no  civil  liability,  140,  477 

ADJUSTMENT,  by  foreign  average-stater,  356,  382 

ADMINISTRATION,  266-280,  293 
foreign,  when  followed,  272 
no  extra-territorial  effect,  269 

{See  "  Pkopbety  "  (movable).) 

ADMINISTRATION  DUTY,  280 

governed  by  local  situation  of  assets,  281 

ADMINISTRATOR, 

right  and  title  of,  269,  275 

distribution  by,  293 

under  foreign  grant,  274,  279,  503 

ADMIRALTY,  jurisdiction  as  to  torts,  475 

over  crimes,  496 
ADMISSIBILITY  OF  EVIDENCE,  523 
AFFREIGHTMENT,  contracts  of,  governed  by  law  of  ship's  flag, 

393-405 
AGENCY,  incident  of  contract,  447 


62  2  INDEX. 

AGENT,  in  foreign  country,  447 

AGENT  IN  ENGLAND  OF  FOREIGN  MERCHANT,  does  not  pledge 
credit  of  his  principal,  449 

ALIENS,  former  diabilities  of,  iz 

powers  and  privileges  of,  by  statute,  13 
powers  of,  with  regard  to  wills,  14 
cannot  own  British  ships,  14 
no  right  to  jury,  de  medietate  lingiue,  14 

{/See  "  Natiostality,"  "  Natubalisation.") 

ALLEGIANCE,  1-4 

transfer  of,  on  cession  of  territory,  9 
distinguished  from  tie  of  domioil,  20 
{See  "Nationality.") 

AMBASSADORS, 

evidence  of,  as  to  law,  532 
diplomatic  immunity  of ,  142-150 

includes  exemption  from  all  process,  143 
extra-territoriality  of,  143 
may  waive  immunity,  144 

as  by  voluntarily  appearing  to  give  evidence,  144 

or  by  suing  in  local  courts,  145 

but  not  by  trading,  152 
statutory  privilege  of,  146 

extends  to  servants  of  legation,  147,  150 

how  far  extends  to  goods,  150 
Summary,  156 

AMBASSADORS'  SERVANTS, 

immunity  of,  by  statute,  147-150 

service  of,  must  be  bond  fide,  148 

may  waive  immunity  by  trading,  146 

list  of,  registered  with  Secretary  of  State,  149 

liability  of,  when  subjects  of  State,  153 

ANIMUS  MANENDI,  27 

ANIMUS  RELINQUBNDI,  or  non  revertendi,  26 

ANNUITIES  OF  FOREIGN  LAND,   not  liable  to  succession  dutv, 
285 

APPOINTMENTS,  TESTAMENTARY, 
forms  of,  259 
liability  of,  to  Succession  Duty,  287 

APPROPRIATION  OF  ASSETS,  276 
ARREST,  of  person,  given  by  the  lex  fori,  517 
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ASSETS, 

distribution  of,  by  lex  fori,  293 

local  situation  of,  281 

unappropriated  within  the  jurisdiction,  276 

ASSIGNABILITY  OF  CHOSES  IN  ACTION,  247 

ASSIGNEES,  of  bankrupt,  title  of,  308,  503 

ASSIGNMENT  ON  BANKRUPTCY,  301-312 
(See  "PRoPEETr.") 

ASSIGNMENT  ON  MARRIAGE,  315-320 
((See  "Peopbbty.") 

ATTACHMENT,  foreign,  of  bankrupt's  property,  305 
ATTAINDER,  no  extra-territorial  effect,  83 

AVERAGE,  foreign  statement  of,  382,  456 
general,  419 

York  and  Antwerp  Rules  of,  422 
adjustment  of,  456 

BANKRUPTCY,  effect  of,  on  immovables,  210,  211 
(See  "Pkopeety"  (immovable).) 

effect  of,  on  movables,  301 

(See  "Peopeety  "  (movable).) 

effect  of,  on  contracts,  460,  463 

proof  under,  307,  514 

assignment  on,  301-312 

title  of  assignees,  306,  310,  503 

BANKRUPTCY,  foreign,  effect  of,  305,  309,  460 
BILLS  OF  EXCHANGE, 
stamps  on,  363,  364 
form  of,  358,  436  seq. 
construction  of,  467 
contract  of  drawer,  430,  432 
acceptor,  435 
indorser,  432 
indorsement  of,  437-441 
presentment  and  dishonour  of,  435 
duties  of  holder  and  notice  of  dishonour  of,  435 
payment  of,  431,  451 
interest  on,  431 
assignability  of,  436,  582 
proposed  Code  of  Rules  for,  444 

BILLS  OF  EXCHANGE  ACT,  1882,  s.  72 :  358,  436,  468 
BILLS  OF  LADING,  by  what  law  governed,  393-40S 
BONA  NOTABILIA,  local  probate  duty  attaches  on,  281 
BOTTOMRY  BONDS,  by  what  law  governed,  405 
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BUSINESS  OF  TRADING  COMPANY,  principal  seat  of ,  1 12-120 
{8ee  "  Corporation.") 

CAPACITY,  44-57 

defined  and  explained,  44-47 

how  far  dependent  on  the  lex  domicilii,  47-50,  338 

to  act  or  contract,  how  far  dependent  on  Ux  hci  actus,  47,  337 

to  marry,  46-48,  339-349 

of  a  married  woman  to  contract,  50 

for  purposes  of  succession,  51 

of  infants,  52 

of  lunatics,  55 

Summary,  58 

CARGO,  delivery  of,  by  lex  hci,  455,  457 

CARRIAGE, 

by  sea  and  land,  contract  for,  425-429,  452 

performance  of,  452 
CARRIER,  liabiUty  of,  345 

CERTIFICATES  OF  NATURALIZATION,  16,  17 
CHARTER-PARTY,  governed  by  law  of  ship's  flag,  393-405 
CHATTELS  {See  "Propeety"  (movable).) 

CHATTELS  REAL,  not  movable  personalty,  180,  224 

succession  to,  legitimacy  required,  214-222 
CHILDREN, 

legitimacy  of,  60-69 

(See  "  LESlTiMAoy.") 

meaning  of  word,  in  will,  64,  263 
CHOSES  IN  ACTION,  assignment  of,  247-250 
COLLISIONS  ON  HIGH  SEAS,  407 

COLONIAL  LAND,  not  to  be  affected  by  petition  of  right  in  England, 
162 

COMITY,  international,  what  is,  544 

COMPANIES   ACT,  1862,  how  far  applicable   to   foreign  companies, 
107-110 

COMPANY,  foreign,  liability  of  individual  members  of,  505,  506 

COMPANY,  foreign  insurance,  deductions  of  premiums  from  income- 
tax  returns,  235 
(See  "COEPOEATION.") 

CONFIRMATION  OF  THE  EXECUTOR,  by  Scotch  law,  effect  of,  277 

CONSTRUCTION  of  wills,  262 
of  contracts,  378-387 

CONSULS,  retain  their  domicil,  34 

but,  semble,  subject  to  jurisdiction  of  local  forum  for  divorce,  94 
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CONTEACTS,  322-470 
Jurisdiction  as  to,  323 

common  law  rules,  324 

eifeot  of  Common  Law  Procedure  Act,  325 

Chancery  Rules,  ib. 

effect  of  Judicature  Acts,  326 

origin  of,  324 
venue,  abolition  of,  352 
service  out  of  the  jurisdiction,  326-330 
exception  as  to  Scotland  and  Ireland,  327 
mode  of  objecting  to  jurisdiction,  333,  334 
Summary,  335 
Law  of  the  Contract,  336 
Capacity  to  Contract,  337 
effect  of  lex  loci,  ib. 
effect  of  lex  domicilii,  338 
capacity  to  contract  marriage,  339-349 
Eoyal  Marriage  Act,  350 
Summary,  351 
Formalities  of  Contract,  352 
governed  by  Ux  loci,  ib. 
effect  of  lex  fori,  354-358 
contracts  for  transfer  of  immovables,  359 
stamps,  360-364 
Summary,  374 
Legality  of  Contract,  364 

legality  of  performance,  365 

agreement,  369-373 
Summary,  375 
Essentials  of  Contract,  375 

Construction  and  Interpretation,  378 

in  accordance  with  intention  of  parties,  ib.,  382 
generally  by  lex  loci  celebrationis,  379 
Nature  and  Incidents  of  Obligation,  387-450 

governed  by  law  contemplated  by  parties,  389 

in  contracts  of  affreightment,  by  law  of  flag,  393-405 

in  bottomry  bonds,  405 

sales  in  foreign  port,  411 

average  statements,  419 

contracts  for  carriage,  425-429 

Bills  of  Exchange,  430 

indorsement  of,  432,  437-441 
assignability  of,  436,  502 
proposed  code  of  rules  for,  444 
interest  for  breach,  431 
agreement  to  accept,  443 
liability  of  acceptor,  435 

Bills  of  Exchange  Act,  1882,  s.  72 :  358,  435,  468 
as  to  form,  358,  436 
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CONTRACTS— coniinjterf. 

Essentials  of  Contract — continued. 

Nature  and  Incidents  of  Obligation — continued. 

Bills  of  Exchange  Act,  1882,  s.  72,  as  to  duties  of  holder,  435 

agency,  447 

English  agent  of  foreign  merchant,  449 
Performance,  450  < 

payment  of  bills,  451 

contract  of  carriage,  452 

delivery  of  cargo,  454 

illegality  of  performance,  455 

adjustment  of  average,  456 
Discharge,  458 

by  hx  loci,  459 

bankruptcy  discharge  by  paramount  jurisdiction,  460 

English  bankruptcy,  460,  463 

discharge  of  surety,  465 
by  novation,  466 
Summary,  essentials,  467 

CORPORATIONS,  FOREIGN,  100-121 
artificial  personalty  of,  100 
liow  far  recognised,  ib. 
may  sue  as  plaintiffs,  loi 
are  liable  to  be  sued  as  defendants,  103 
service  of  writ  upon,  104 
when  created  by  subordinate  jurisdiction,  108 
discovery  by,  when  litigant,  121 
domicilof,  112 

by  election,  120 
where  resident,  H2,  114-120 
double  domicil  of,  for  purposes  of  jurisdiction,  113 

but  not  for  general  purposes,  118,  119 
Scotch  corporations,  privileged  as  to  service,  107 
how  far  subject  to  Companies  Acts,  107 
winding-up  of,  108 
registration  of,  ih. 
pending  foreign  liquidation,  109 
actions  by,  when  restrained,  110 
how  far  subject  to  Revenue  Acts,  m 
when  chargeable  to  income  tax,  ih.,  115 
Summary,  154 

COUNTER-CLAIM,  right  to,  governed  by  lex  fori,  515 

CRIMES,  jurisdiction  as  to,  496-499 

CRIMINAL  OFFENCE  by  lex  loci,  not  necessarily  actionable,  477 

CURATORS,  foreign,  how  far  recognised  in  England,  52,  57 

CURRENCY,  rate  of,  in  portions  and  legacies,  382 
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CURTESY,  estates  by  the,  created  by  lex  situs,  212 

CUSTOM,  local,  incorporated  into  contract,  386 
of  City  of  London  as  to  feme  covert  trading,  504 
local,  proved  by  parol  evidence,  525 

DAMAGES,  measure  of,  by  lex  fori,  486 

DEFENDANT  must  be  justiciable,  330 
joinder  of,  governed  by  lex  fori,  505 
but  not  liability  of,  506 

DELIVERY  OF  CARGO,  by  lex  loei,  455,  45  7 

DENIZENS,  17 

DENIZATION,  by  patent,  17 

DISCHARGE,  of  contract,  458 
of  surety,  465 
by  novation,  466 

(^See  "  Contract.  ") 

DISCOVERY,  by  litigant  corporations,  121 
by  litigant  States,  126,  140 

DISHONOUR  OF  BILL,  notice  of,  435 

{See  "  Bills  of  Exchanqb.") 
DISSOLUTION  OF  MARRIAGE,  85-98 

(_See  "DivoKCE.") 
DISTRIBUTIONS,  Statute  of,  to  what  it  applies,  64 

DISTRIBUTION  OF  ASSETS, 

by  executors  and  administrators,  293 
under  bankruptcy,  governed  by  lex  fori,  312 

DIVORCE,  85-98 

of  English  marriage  by  foreign  court,  not  recognised,  85 

unless  where  the  parties  are  domiciled  within  the  jurisdiction  of 

such  court,  85,  86 
for  cause  insufficient  by  English  law,  87 
by  vows  of  chastity,  88 
jurisdiction  of  English  Court  to  decree,  90 
requires  English  domicil,  90-93 

except  in  peculiar  cases  of  hondfide  residence,  94 
judgment  of,  on  whom  binding,  577 
Summary,  99 
DOCUMENTS,  foreign,  how  proved,  524 
(See  "Peocbdurh.") 

DOMICIL,  22-43 
defined,  22 

distinguished  from  nationality,  20 
is  a  question  of  fact,  23 
of  origin,  23 
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X>0MICIL— continued. 

of  origin  follows  that  of  the  father,  23 

except  in  certain  oases,  23 

adheres  until  an  independent  domicil  is  acquired,  24 

reverts  in  transitu,  25 
by  acquisition,  24 

manner  of  acquiring,  hy  factum  and  animus,  24-27 

indicia  of,  29-31,  34-36 

presumption  of  law  as  to,  31 

foUows  residence  required  by  office,  33 

requires  voluntary  residence,  30,  36 
mercantile,  40,  41 
of  infant,  23 
of  orphan,  24 
of  married  woman,  31,  32 
for  testamentary  purposes,  37 
election  of,  by  French  shareholder,  41,  120,  550 
of  foreign  corporation,  1 12-120 
statutory  or  municipal,  38,  39 
of  consuls  and  ambassadors,  34 
effect  on  capacity,  47  seq. 

marriage,  60  seq. 

movable  successions,  252,  266 
{See  "Pkopbett.") 

marriage  contracts,  315 

contracts,  338 
Summary,  58 

DOUBLE  DOMICIL,  impossibility  of,  24,  113,  118 
DOWRY,  estates  in,  created  by  lex  situs,  212 
DRAWER,  of  Bill  of  Exchange,  liability  of,  43O,  432 
{See  "Bills  of  Exohanob.") 

ELECTION,  foreign  heir,  when  put  to,  198,  205 
EMINENT  DOMAIN,  meaning  of,  15S 
ESSENTIALS,  of  contract,  375-470 
{See  "CONTEACT.") 
of  marriage,  depend  on  leas  domicilii,  70 
{See  "Maebiagb.") 
ESTOPPEL,  by  judgment,  564,  572 
EVIDENCE,  admissibility  and  sufficiency  of,  depend  on  lex  fori,  353, 

523 

statutes  to  facilitate  taking,  535 
of  foreign  documents,  525 

law,  527-533 
statute  for  ascertaining,  539 
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EXECUTION,  of  process,  generally  for  Uxfwi,  516 
{See  "  Peocisduee.") 

EXECUTOKS, 

right  and  title  of,  269,  275 

distribution  by,  293 

[See  "  Peopbety,"  movable,  succession  to.) 
EXECUTOR  DE  SON  TORT,  278 
EXONERATION,  of  real  estate  situated  abroad,  188,  204 
EXPATRIATION,  alleged  right  of,  5 
EXPERT,  to  prove  foreign  law,  who  is  sufficient,  532 
EXTRA-TERRITORIALITY,  142 

FLAG,  law  of  the,  393-410 
FOREIGN  SUIT,  when  stayed,  581,  582 
FORMALITIES, 

of  contract,  352 

governed  by  lex  lod  celebrationis,  ib. 

{See  "CONTEACTS.") 

FORMALITIES  OF  MARRIAGE,  governed  by  lex  loci  celebrationis,  70 
{See  "  Maeeiagb.") 

FRAUDS,  STATUTE  OF,  matter  of  procedure  for  lex  fori,  352,  523 

FUNDS, 

settled  in  England,  liable  to  succession  duty,  286 

in  stocks  transferable  abroad,  not  liable  to  probate  duty,  281 

GENERAL  AVERAGE,  by  law  of  contract,  419,  456 
York  and  Antwerp  rules  as  to,  422 

GRECIAN  JURISPRUDENCE,  no  trace  of  private  international  law 
in,  XXV 

GUARDIANS,  foreign,  how  far  recognised  in  England,  5 

HERITABLE  BONDS,  SCOTCH, 
are  real  estate,  187 
descend  to  Scotch  heir,  187 
,  when  defeated  by  collateral  security,  i88 
exoneration  of,  189,  204 

HIGH  SEAS,  torts  committed  on,  481,  487 

crimes  committed  on,  496-499 
HOSTILE  CHARACTER  OF  PRIVATE  PROPERTY   IN  TIME  OF 
WAR,  40,  41 

HOTCHPOT,  Scotch  heir  of  English  intestate  not  compelled  to  bring 
land  into,  204 
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HUBER,  comments  on  the  absence  of  private  international  law  from 
the  jurisprudence  of  Eome,  xxv 

HYPOTHECATION, 
of  ship  or  cargo,  405 
by  bottomry  bond,  408 


ILLEGALITY, 

of  contract,  369 

of  performance,  365,  455 

IMMOVABLES  (/See  "Peopeety.") 
INCAPACITY,  44-47 

theories  as  to,  ib. 

distinguished  from  prohibition,  46 

to  act  or  contract,  47,  337 

to  many,  46-48,  339-349 

INCIDENTS  OP  CONTRACT,  387-450 

INCOME  TAX,  foreign  company  when  liable  to,  iii 

INDEPENDENCE    OF   SOVEREIGN   STATE,  for  the  judicial  cog- 
nizance  of  the  Court,  138 

INDIAN  CORPORATION,  within  Companies  Act,  108 

INDORSEE  OF  BILL,  title  of,  437-441 

INDORSEMENT  OF  BILL,  what  sufficient,  432,  437-441 

INDORSER  OF  BILL,  liability  of,  432 
(See  "Bill  of  Exchange."; 

INFANT, 

domioil  of,  23 

national  status  of,  19 

incapacity  of,  how  far  tested  by  the  lex  loci  actus,  47 

how  far  by  hx  domicUii,  47 
guardianship  of,  52 
jurisdiction  of  lex  loci  over,  54 

INSURANCE  COMPANY,  foreign,  deduction    of   premiums  from  in- 
come-tax returns,  235 

INTENTION,  necessary  to  a  change  of  domicil,  26 
(/See  "Animus  Rblinquendi.") 
"Domioil." 
of  parties  to  contract,  375 

INTEREST,  rate  of,  determined  by  lex  contractus,  370 

INTERPLEADER,  229 

foreign  claimant  in,  how  far  subject  to  jurisdiction,  331 

INTESTACY, 

as  to  immovables,  202-208 
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INT'ESTAOY— continued. 
as  to  movables,  266-297 
{See  "Pbopbbtt.") 

IRISH  PROBATES,  effect  of,  in  England,  277 

JUDGMENTS, 

foreign,  how  proved,  526 

ohtaiinedL  pendente  lite,  580 

inpersonam,  543 

mode  of  enforcing,  543 

no  merger  of  original  cause  of  action,  544 

mode  of  pleading,  545 

examinable  for  excess  of  jurisdiction,  546,  572 

or  want  of  notice  to  defendant,  560 

or  fraud,  552 

but  not  for  mistake  of  law,  553 

or  fact,  564,  566 
when  defendant  bound  by,  547 
founded  on  local  Statute  of  Limitations,  no  bar,  512 
in  rem,  572 

conclusive  against  aU  the  world,  573 
as  to  matter  decided  and  grounds  of  decision,  575 
but  examinable  for  excess  of  jurisdiction,  572 

or  fraud,  152,  576 
on  status  of  persons,  576 
Summary,  582 

JUDICATURE  ACTS, 

effect  of,  on  assignability  of  chases  in  action,  250 
abolition  of  venue  by,  332,  474 

practice  undra:,  as  to  service  out  of  jurisdiction,  177,  228,  326,  520 
(/Sse  "  Service  op  Weit.'') 

JURISDICTION, 

as  to  immovables,  158-177,  471 

(,8ise  "  Pkopbktt  "  (immovable).) 
as  to  movables,  223 

(/SISS  "  PEOPEETT  "    (MOVABLE).) 

as  to  contracts,  322-470 
as  to  torts,  471 

(See   "CONTBACTS,"    "TOETS.") 

essential  to  validity  of  foreign  judgment,  572 

KING'S  PEACE,  offences  -committed  beyond  the,  499 

LAW,  foreign,  how  proved,  532 
{See  "  Peocbdueb.") 

LEASEHOLDS,  English,  legitimacy  of  successor  to,  214 
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LEGACIES  {See  "Wills,"  "Pbopbett.") 

LEGACY  DUTY, 

estimated  according  to  the  lex  domicilii  of  the  legatee,  66,  292 
payable  to  government  of  domicil  without  regard  to  actual  situation 
of  estate,  284 

LEGALITY  of  contract,  364,  369 
of  performance,  365-368 

LEGATEE,  capacity  of,  depends  on  the  lex  domicilii,  51 

LEGITIMACY,  60-69 

for  purpose  of  succession  to  land,  by  lex  situs  and  lex  domicilii,  60 
of  Scotch  heirs,  61 

for  purposes  of  succession  to  movables,  depends  on  the  lex  do  mi- 
cilii  of  the  successor,  62 

succession  to  chattels  real,  214 

estimating  Legacy  and  Succession  Duty,  66 
under  the  Statute  of  Distributions,  64 
must  not  involve  recognition  of  incest,  67 
statutory  declaration  of,  68 
Summary,  69 

LEGITIMATION 

per  svhsequens  matrimonium,  62 

depends  on  the  lex  domicilii  of  the  father  at  the  time  of  birth,  and 
at  the  time  of  the  marriage,  62 

LEX  CONTEACTUS,  336  «e?. 
celebrationis,  337,  352,  379 
solutionis,  450, 459 

{See  "Contracts.") 

LEX  DOMICILII, 

how  far  it  determines  capacity  or  incapacity  of  the  person,  47,  338 

legitimacy  of  legatee,  51 

governs  essentials  and  legality  of  marriage,  70  • 

no  effect  on  transfer  of  movables,  241 

governs  movable  successions,  252,  266 

assignments  of  movables  on  marriage,  315 
subject  to  intention  and  agreement  of  parties  316,  318 

LEX  FORI, 

governs  procedure,  50x3  sej. 

priorities,  295,  513 

evidence,  353,  523 

prescriptions  and  limitations,  508 
except  where  opposed  by  lex  sitvs  with  respect  to  immovables,  183, 

509 

LEX  LOCI  ACTUS, 

effect  on  capability,  47,  337 

how  far  controlled  by  lex  domicilii,  47,  338 
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LEX  LOCI  CELEBRATIONIS, 
effect  on  capacity,  47,  337 

governs  forms  and  non-essentials  of  marriage,  70 
operation  on  marriage  contracts,  316,  318,  388 
contracts  generally,  252,  379 

LEX  LOCI  SOLUTIONIS,  458 

(See  "  CONTBACTS.") 

LEX  SITUS, 

governs  as  to  immovables,  179,  183,  186,  193,  196,  202,  212,  214 

(/See  "  Pkopbkty "  (immovable).) 
effect  of,  on  movables,  223,  236 

transfer  of  movables,  236 

(See  "  Peopebtt  "  (movable).) 

LIABILITY,  of  defendant,  not  created  by  lex  fori,  417,  429 

LIEN,  on  movables,  how  created,  245 

LIMITATION, 

Statutes  of,  affecting  immovables,  183-186 

generally  governed  by  lex  fori,  508-513 

judgment  founded  on  foreign  statute  of,  no  bar,  512 

LIS  ALIBI  PENDENS, 
when  a  good  plea,  579 

no  bar  when  prior  action  in  foreign  Court,  580 
foreign  judgment  pronounced  ^eradente  lite,  how  far  available,  580 

LUNACY,  foreign  declaration  of,  56 

LUNATIC,  jurisdiction  over,  55 
foreign  curator  of,  57 
property  of,  57 

MARITIME  LAW, 
general,  412 
its  nature,  405,  407,  412 

MARRIAGE, 

capacity  for,  46,  48,  339-349 

(See  "  Capacity.") 
dissolution  of  (See  "  Divoecb.") 
essentials  of,  depend  on  lex  domicilii,  70 
forms  of,  depend  on  the  lex  loci  cdebrationis,  70 
incestuous,  not  recognised,  78 
validity  of,  70 

with  deceased  wife's  sister,  79,  80 
of  first-cousins,  74 
of  Mormons,  78 
of  Parsees,  74 
prohibition  of,  by  lex  domicilii,  7I1  73 

by  law  of  forum  dissolving  former  marriage,  84 
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MARRIAGE — continued. 

effect  of,  on  immovables,  212 
movables,  315 

{See  "Pbopbety.") 
contract,  316,  318,  388 
Summary,  84 

MARRIAGE  ACT,  ROYAL,  83 

MARRIED  WOMAN, 
her  right  to  sue,  504 
her  domicil,  when  distinct,  31 
her  national  status,  18 
her  personal  property,  315 

legacy  to,  paid  to  husband  where  no  equity  to  settlement  by  lex 
domicilii,  504 

MARSHALLING,  doctrine  of,  applied  to  heirs  of  immovables  only  by 
lex  loci,  164 

MEASURE, 

of  tortious  act,  476 
of  remedy,  482 
of  damages,  486 

MERCANTILE  DOMICIL,  40,  41 

MERCHANT  SHIPPING  ACTS,  Umitation  of  liability  by,  487,  492 

MINORS, 

contracts  by,  47,  337 
marriage  of,  46,  339 

MISJOINDER,  of  party  to  action,  502,  503,  507 

MISTAKE,  of  law  or  fact,  no  ground  for  impeaching  foreign  judgment, 

SS3-S66 
MOVABLES  {See  "  Peopbety.") 
MUNICIPAL  LAW,  particular  application  of,  xxvii 

NATIONALITY, 
definition  of,  i 
distinct  from  domicil,  20,  21 
how  determined  by  the  common  law,  i 
how  modified  by  statute,  2-21 
in  cases  of  union  under  one  Crown,  10 
of  children,  18,  19 
of  wives,  18,  19 

on  cession  or  abandonment  of  territory,  9 
possibility  of  changing,  4,  5 
statutes  regulating,  2,  3,  4-21 
Summary,  21 

NATURALIZATION  OF  ALIENS, 

under  the  Naturalization  Act,  1870  :  14-17 
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NATURALIZATION  OF  ALIENS— continued. 

semble,  does  not  give  power  of  transmitting  nationality,  17,  19 
in  British  possessions,  18 
privileges  conferred  by,  15 
certificates  of,  16,  17 
(See  Nationalitt.) 

NATURALIZATION  ACT  (33  &  34  Vict.  c.  14),  6-21 

NATURE  OF  IMMOVABLE  PROPERTY,  179,  224 
(See  "Peopbrty.") 

NATURE  OF  MOVABLE  PROPERTY,  180,  224 
(See  "  Peopkety.") 

NAVIGATION  RULES  OF  MERCHANT  SHIPPING  ACTS,  effect 
of,  487,  492 

NEXT  OF  KIN,  determined  by  lex  domia,lii,  64 

NON-JOINDER  OF  PARTY  TO  ACTION,  502,  503,  507 

NOTICE  OF  DISHONOUR,  what  sufficient,  435 
(See  "  Bills  of  Exchange.") 

NOTICE   TO  DEFENDANT,  essential  to   validity  of  foreign  judg- 
ment, 560 

NOVATION,  discharge  of  contract  by,  466 

PACKED  PARCELS,  contract  by  railway  for  carriage  of,  366,  370,  456 

PARTIES,  to  action,  501 

(See  "  Peookduee.") 

PARTNERSHIP,  foreign,  not  the  same  status  as  corporation,  103 

PERFORMANCE, 
of  contract,  450 
illegality  of,  366,  455 

(See  "  CONTEACTS.") 

PERILS  OF  THE  SEA,  by  what  law  decided,  456 
PERSONS  (See  "Nationality,"  "Domioil,"   "Capacity," 

"  Status.") 
PERSONAL  EQUITY,  enables  Court  to  affect  foreign  land,  160-166 
PERSONAL  LAW,  dependent  on  domicil,  not  on  nationality,  xxviii 
PERSONAL  PROPERTY  (/See  "Movables.") 
PERSONAL  STATUS  (See  "Status.") 
PETITION  OF  RIGHT,  not  to  affect  colonial  land,  168 
PLAINTIFF,  right  of,  to  sue,  414 

POLICY  OF  INSURANCE,  how  far  incorporates  foreign  law,  390 
POWERS  OF  APPOINTMENT  BY  WILL,  how  to  be  executed,  259 
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PRESCEIPTION, 

as  to  immovables,  183-186 
generally,  508-513 

PEESENTMENT  OF  BILL  OF  EXCHANGE,  sufficiency  of,  435 

PRIORITIES,  generally  matter  of  procedure  for  the  lex  fori,  295,  515 

PRIVILEGIA,  82 

PROBATE,  264 

no  extra-territorial  effect,  269 
foreign,  when  followed,  265,  271 
(See  "Peopeett"  (movable).) 

PROBATE  AND  ADMINISTRATION  DUTY,  280 
imposed  according  to  locality,  280 
{See  "  Pkopbety  "  (movable).) 

PROCEDURE, 

generally  governed  by  Use  fori,  500 
parties  to  the  action,  501 

title  of  plaintiff,  502 

liability  of  defendant,  505 

liability  not  created  by  lex  fori,  506,  518 
time  within  which  action  must  be  brought,  508 

English  Statutes  of  Limitations,  509 
suit  and  process,  513 

governed  by  lex  fori,  ib. 

set-off,  515 

execution,  516 
service  of  writ  out  of  the  jurisdiction,  520 
in  cases  affecting  land,  177 

movables,  228 

contracts,  326 
evidence,  523-539 

requirements  of  Statute  of  Frauds,  523 
proof  of  foreign  facts,  524 

foreign  documents,  525 
custom,  ib. 
judgments,  526 
law,  527-533 
Summary,  533 

PROCESS,  516 

(See  "  Pkocbdtjbb.") 

PROFITS    OF   FOREIGN    COMPANY,   when  liable  to  income-tax, 
m-iiS 

PROHIBITION,  distinguished  from  capacity,  46 

PROMISSORY  NOTE,  assignability  of,  442 
(See  "  Bills  op  Exchange.") 
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PROPERTY,  158-321 
(A.)  Immovable, 

Jurisdiction  as  to,  158-177 

belongs  to  forv/m  situs,  159 

indirectly  assumed  by  English  Courts,  160 

where  there  is  an  equity  to  be  enforced,  ib. 

arising  out  of  trust  or  contract,  ib. 

not  repugnant  to  lex  situs,  167,  172 

and  the  defendant  is  justiciable,  166 

examples  of  equities  enforced,  167 

actions  in  the  forvm,  situs,  when  restrained,  170 

jurisdiction  with  respect  to  torts  to,  174 

how  far  aifected  by  abolition  of  venue,  177 

service  out  of  the  jurisdiction  of  .writ  aSeoting,  ih. 

Summary,  178 
Nature  of,  179 

depends  on  lex  situs,  ib. 

distinction  between  movables  and  personalty,  180-182 
Prescription  and  limitation  of,  183-186 

depend  upon  the  lex  situs,  183 

when  governed  by  the  lex  fori,  184,  185 
Liabilities  of,  186-192 

governed  by  lex  situs,  186 

even  against  the  lex  domicilii  of  a  testator,  187 

subject  to  equities  arising  out  of  testator's  intention,  189 

Summary  of  incidents  relating  to,  192 
Transfer  of,  inter  vivos,  193-196 

governed  by  lex  situs,  193 

formalities  of,  194 

restraints  upon,  195 
Succession  to,  by  will,  196 

governed  by  lex  situs,  ih. 

subject  to  equities  affecting  devisee,  197 

arising  out  of  testator's  intention,  ih. 

issue  not  directed  to  try  validity  of  will  of  foreign 
lands,  198 

legitimacy  of  devisee,  199 

foreign  lands  not  within  20  &  21  Vict.  o.  77,  ib. 
Succession  to  ah  intestato,  202 

requires  legitimacy  by  lex  situs  and  fee  domicMi,  60 
202 

governed  generally  by  lex  situs,  203 

liabilities  depend  on  lex  situs,  205 

right  to  exoneration,  204 

obligation  of  foreign  heir  to  elect,  198,  205 
Assignment  of,  on  bankruptcy,  208 

effect  of  English  Bankruptcy  Acts,  208,  209 

obligation  of  bankrupt  to  assign  foreign  land,  210 
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PROPERTY— cojiiimttcfl!. 

(A.)  Immovable— coMimwec?. 

Assignment  of,  on  marriage,  212 

lex  situs  prevails  against  lex  domicilii,  ib. 
Alienation  of,  by  operation  of  law,  summary,  213 

(B.)  Movable, 

Jurisdiction  as  to,  223 

chattels,  real  and  personal,  ib. 

movables  and  personalty  distinguished,  180,  224 

mobilia  sequuntur  personam,  224 

qualification  of  maxim  by  locality  in  fact,  226 

general  transmission  of  movables,  by  lex  domicilii,  227 

particular  alienations  inter  vivos,  by  lex  loci,  ib. 

English  practice,  ib. 

service  out  of  the  jurisdiction  of  writ  affecting,  228 

local  jurisdiction  over,  instances  of,  229 

Admiralty  procedure  in  rem,  ib. 

distress,  ib. 

interpleader,  ib. 

liability  of,  to  income-tax,  231 

arising  from  trade  or  business  in  England,  233 

deduction  of  insurance  premiums  from   income-tax, 

23s 
Summary,  235 

Transfer  of,  inter  vivos,  236 
by  lex  lad  rei  sitce,  236-239 
effect  of  law  requiring  actual  delivery,  237-239 
regulation  of,  by  lex  loci  rei  sitce,  239 
unsupported  by  lex  domicilii,  241 
creation  of  possessory  lien,  245 
assignment  of  choses  in  action,  247 
Summary,  251 

Succession  to,  252-297 
by  will,  252 
ab  intestato,  266 

right  and  title  of  personal  representative,  269,  275 
probate  and  administration  duty,  280 
succession  and  legacy  duty,  267,  286 
distribution  by  executors  and  administrators,  293 
Summary,  296 

Assignment  on  bankruptcy,  301 

effect  of  English  bankruptcy,  302 
essentials  of  jurisdiction,  303 
competing  with  foreign  process,  305 
effect  of  foreign  bankruptcy,  305,  309 
title  of  assignees,  306,  310 
distribution  of  assets,  295,  312 
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FnOPEnTY— continued. 

(B.)  Movable — continued. 

Assignment  on  bankruptcy — continued. 

Summary,  313 
Assignment  on  marriage,  315 
governed  by  lex  domicilii,  ib. 

subject  to  subsequent  operation  of  lex  fori,  ib.,  316 
agreement  and  intention  of  parties,  316,  318 
Summary,  321 

RAILWAY,  foreign,  law  governing  journey  on,  425, 452 

REGISTRATION  OF  CONTRACT,  effect  of  necessity  for,  by  foreign 
law,  464 

RELEASE, 

by  executor  or  administrator,  278 
executed  according  to  lex  loci,  466 
of  surety,  465 

REMEDY, 

governed  by  lex  fori,  500 
(See  "  Peoceduee.") 
measure  of,  with  respect  to  torts,  482 

EENT-CHARGE,  on  foreign  land,  where  recoverable,  168 

RESIDENCE, 

to  affect  domicil,  must  be  permanent,  23-27 
indicia  of,  29-36 
involuntary,  30,  36 

{See  "  DoMioiL.") 
bond  fide,  when  sufacient  to  found  jurisdiction  for  divorce,  94 

ROMAN  EMPIRE,  not  suited  to  development  of  international  law, 


SALE  OP  IMMOVABLES,  193 

SALE  OF  MOVABLES,  236 
(See  "Peopbrty.") 
SALE  OF  SHIP  OR  CARGO  IN  FOREIGN  PORT,  236,  411 
SALVAGE,  how  adjusted,  384 
SCOTCH  PROBATES,  effect  of,  in  England,  204 

SERVICE  OF  WRIT, 

out  of  the  jurisdiction,  520 
in  cases  affecting  land,  177 

movables,  228 

contracts,  326 
on  foreign  corporation,  104 
on  head  officer  of  company,  76 
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-SET-OFF,  question  of  procedure  for  lex  fori,  515 

SETTLEMENT, 

of  English  property,  governed  by  English  law,  319 

English,  governed  by  English  law,  87,  319 

marriage,  generally  governed  by  law  of  matrimonial  domioil,  315 

SHIP,  British,  what  is,  14 

cannot  be  owned  by  alien,  ib. 
sale  of,  in  foreign  port,  236,  411 

SHIPMASTER, 

authority  of,  417 
contract  by,  418 

SHIPOWNER,  liability  of,  for  master's  contracts,  417 

SLAVES,  contract  for  sale  of,  372 

SLAVE  TRADE,  not  piracy  by  law  of  nations,  373 

SMUGGLING,  contract  in  aid  of,  369 

SOVEREIGNS,  FOREIGN, 

may  sue  in  English  Courts,  124 

represent  their  States,  123 

not  usually  given  costs,  124 

when  ordered  to  give  security  for  costs,  128 

discovery  by,  126,  140 

not  liable  to  be  sued,  128 

unless  privilege  waived,  i5. 

by  submission  to  the  jurisdiction,  129 

or  by  trading  as  private  person,  130,  131 

or  in  a  private  capacity,  ib. 

or  in  respect  of  English  land,  133 
agent  or  trustee  of,  134 

public  property  of,  not  liable  to  local  jurisdiction,  133,  136 
independence  and  sovereignty  of,  is  for  the  Court's  judicial  cogni- 
zance, 138 
obligations  of,  when  litigant,  140 
Summary,  155 

■SOVEREIGN  STATES. 
{See  "  States.") 

SOVEREIGNTY,  ACTS  OF,  create  no  civil  rights,  140,  477 

STAMPS, 

on  contracts  and  other  instruments,  360-364 
on  bills  of  exchange,  363,  364 

.STATES, 

•  recognition  of,  138 
are  bodies  politic,  122,  124 
and  persons  within  Judicature  Acts,  124 
may  sue  in  English  Courts,  124 
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STATES— continued. 

may  sue  in  English  Courts,  but  not  for  international  wrongs,  ib. 
not  usually  entitled  to  costs,  ib. 

but  compelled  to  give  discovery,  126,  140 
not  liable  to  be  sued,  128 

unless  privilege  waived  by  trading  as  private  person,  130 
or  by  acquisition  of  English  land,  133 
or  by  acquiescence  in  the  jurisdiction,  129 
public  property  of,  exempt  from  jurisdiction,  133 
agent  or  trustee  of,  134 
Summary,  155 

(And  see  "  Sovereigns.") 
STATUS, 

elements  of,  xxviii,  xxix,  i,  22 

civil  and  political,  22 

distinguished,  20 

of  foreign  guardians  and  curators,  52,  57 

judgment  on,  effect  of,  576 

STATUTE   OF  DISTRIBUTIONS,  legitimacy  under,   tested  by  lex 
domicilii,  62,  263 
to  what  it  applies,  64 
STATUTE  OF  FRAUDS,  matter  of  procedure  for  the  lex  fori,  352, 

523 
STATUTORY  DOMICIL,  objections  to,  38 

SUCCESSION, 

to  immovables  by  will,  196 

ab  intestato,  202 
to  movables  by  will,  252 

ab  intestato,  266 
duty,  267,  286 

on  foreign  movables  only,  285 

not  on  proceeds  of,  or  charges  on  foreign  land,  286 

rate  of,  depends  on  legitimacy  by  lex  domioilii,  63,  292 

imposed  without  reference  to  local  situation  of  estate,  284 

by  the  government  of  the  domicil,  284 
{See  "Peopeety.") 

SURETY,  release  of,  465 

SYNDICS  OF  FOREIGN  BANKRUPT,  their  right  to  sue,  308,  503 

TESTATOR,  his  will  governed  by  Ux  domicilii,  252  seg^. 

TITLE  TO  SUE, 

not  generally  affected  by  lex,  fori,  502 

of  administrator,  269,  275 

of  assignee  of  chose  in  action,  247-250 

of  syndics  of  foreign  bankrupt,  306,  310,  503 

2  S 
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TORTS,  471-494 

jurisdiction  over,  471-475 

to  foreign  land,  ib. 
service  out  of  the  jurisdiction,  475 
measure  of  the  wrong  done,  476 

tested  by  hx  fori  and  lex  loci,  ib. 

wrong  criminal,  but  not  actionable  by  lex  loci,  477 
committed  beyond  any  municipal  jurisdiction,  481 
measure  of  the  remedy,  482 

by  lex  fori,  ib.,  483 

if  actionable  by  lex  fori,  483 
measure  of  damages,  486 
torts  on  high  seas,  ib.,  486 
under  Merchant  Shipping  Acts,  487,  492 
Summary,  494 

TRANSFER, 

of  immovables,  193 
of  movables,  235 

{See  "  Phopbety.") 

TRANSIT, 

complete,  necessary  to  a  change  of  domicil,  24-27 
if  incomplete,  causes  domicil  of  origin  to  revert,  25 

{See  "Domicil,"  "Abandonment.") 
by  sea  and  land,  contract  for,  425-429,  452 

TRANSITORY  ACTIONS,  nature  of,  324 

TRANSLATION, 

of  foreign  documents,  524 
of  wills,  273 

TRESPASS, 

to  foreign  land,  471-475 
to  person,  ib. 

TRUSTEES,  must  be  within  the  control  of  the  Court,  170 

TRUSTS,  ENGLISH,  successions  under,  liable  to  duty,  286-288 

TRUSTS, 

of  foreign  land,  not  enforceable,  170 

except  where  trustees  within  the  control  of  the  Court,  ib. 

TUTORS,  foreign,  how  far  recognised  in  England,  52,  57 


VENUE, 

origin  of,  324 
abolition  of,  332,  474 
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WILLS,  OF  IMMOVABLES, 
governed  by  lex  situs,  196 
subject  to  equities  affecting  devisee,  197 

validity  of,  not  directed  to  be  tried,  when  lands  without  the  juiis- 
diction,  198 
{See  "Pkopbrty"  (Immovable).) 

WILLS,  OF  MOVABLES,  252 
probate  of,  264 
forms  and  solemnities  of,  257 
interpretation  of,  262 
execution  of,  252,  257 
duty  on,  280 
validity  of,  254-261 

(See  "Property"  (movable).) 

YORK  AND  ANTWERP  RULES  OP  GENERAL  AVERAGE,  422 
how  far  adopted  by  British  underwriters,  424 
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